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Isabel  W.  Niles  and  Others  v.  State  of  New  Yoek 

No.  2808-A 

(Dated  February   17,   1917) 

Claim  for  damages  resulting  from  the  appropriation  of  land  for 

the  barge  canal 

The  state  appropriated  land  for  the  barge  canal  on  November  26,  1909. 
The  claim  was  filed  on  December  4,  1915  (six  years  and  nine  days  after  the 
appropriation)  under  the  enabling  act,  chapter  640  of  the  Laws  of  1915, 
which  permitted  claims  of  this  character  to  be  filed  within  one  year  after 
the  act  took  effect.  The  state  contended  that  the  claim  was  barred  by  the 
six  year  statute  of  limitations,  and  that  the  enabling  act  was  unconstitu- 
tional with  respect  to  this  particular  claim  under  article  7,  section  6  of  the 
state  constitution  providing  as  follows :  **  Neither  the  legislature,  canal 
board,  nor  any  person  or  persons  acting  in  behalf  of  the  state,  shall  audit, 
allow,  or  pay  any  claim  which,  as  between  citizens  of  the  state,  would  be 
barred  by  lapse  of  time/*  The  Court  did  not  decide  as  to  whether  the  six 
year  statute  or  the  ten  year  statute  applied,  but  held  that,  even  assuming 
that  the  six  year  statute  applied,  the  claim  was  not  barred. 

The  time  within  which  claims  may  be  filed  in  the  Court  of  Claims  (see 
section  264  of  the  code  of  civil  prcxjedure)  is  merely  of  statutory  authority, 
and  can  be  lengthened  by  subsequent  authority  of  the  same  nature,  provided 
the  legislature  does  not  permit  the  audit  or  allowance  of  claims  which  as 
between  citizens  are  already  outlawed. 

The  limitation  imposed  by  the  constitution  (article  7,  section  6)  only 
applies  when  a  tribunal  has  been  constituted  by  the  legislature  to  hear  and 
determine  the  claim  in  controversy  and  only  commences  to  run  from  the 
time  of  the  constitution  of  such  tribunal. 

Even  when  there  is,  at  the  time  a  claim  accrues,  a  tribunal  in  existence 
to  hear  and  determine  it,  and  such  tribunal  remains  continuously  in  existence, 
the  general  six  year  statute  of  limitations  ceases  to  run  when  a  special 
short  statute  of  limitations  (such  as  the  two  year  statute  prescribed  by 
section  264  of  the  code  of  civil  procedure)  has  barred  the  particular  claim  in 
question,  and  does  not  again  begin  to  run  until  the  bar  of  the  special  short 
statute  is  removed  by  subsequent  legislation. 

Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation of  land  made  by  the  State  November  26,  1909. 
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Niles  r.  .State  of  New  York 


Kiles  &  Johnson^  for  claimants. 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  State. 

Fen  NELL,  J. —  This  is  a  claim  for  damages  for  an  appropria- 
tion of  land  made  by  the  State  November  26,  1909.  The  claim 
was  filed  December  4,  1915,  being  six  years  and  nine  days  after 
the  appropriation. 

The  land  taken  comprised  seventy-eight  one-hundredths  of  an 
acre.  The  claim  was  filed  under  the  enabling  act,  chapter  640 
of  the  Laws  of  1915. 

Article  7,  section  6,  of  the  State  Constitution  provides: 
"  Neither  the  Legislature,  canal  board,  nor  any  person  or  persons 
acting  in  behalf  of  the  State,  shall  audit,  allow,  or  pay  any  claim 
which,  as  between  citizens  of  the  State,  would  be  barred  by  lapse 
of  time."  It  is  clear  that  the  Legislature  acted  within  its  author- 
ity when  it  gave  two  years  within  which  to  file  the  claim;  also 
when  it  allowed  an  additional  year. 

If  this  claim  is  governed  by  the  ten-year  Statute  of  Limitations, 
then  no  question  arises  of  being  barred  by  lapse  of  time.  The 
State  contends  that  the  six-year  Statute  of  Limitations  applies  and 
bars  this  claim.  It  would  seem  that  even  under  the  six-year  stat- 
ute the  claim  is  not  barred. 

In  the  case  of  Board  of  Supervisors  of  the  County  of  Cayuga 
v.  State,  153  N.  Y.  279,  it  was  held  that  the  limitation  imposed 
by  the  Constitution  (art.  7)  upon  audit,  allowance  or  payment  of 
any  claim  against  the  State,  which  as  between  citizens  of  the  State 
would  be  barred  by  lapse  of  time,  only  applies  where  a  tribunal 
has  been  constituted  by  the  Legislature  to  hear  and  determine  the 
claim  in  controversy  and  only  commences  to  run  from  the  time 
of  the  constitution  of  such  tribunal. 

In  County  of  Ulster  v.  State,  177  N.  Y.  194,  it  was  held  that 
'^A  claim  against  the  State  cannot  be  barred  by  lapse  of  time  so 
long  as  there  is  no  tribunal  in  existence  with  authority  and  juris- 
diction to  adjudicate  upon  it." 

The  rule  governing  this  question  was  stated  by  Judge  Peckham 
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Opinion  by  Fennell,  J. 


in  Parmenter  v.  State,  135  N.  Y.  172,  in  the  following  language: 
**By  the  general  law  applicable  to  citizens  between  themselves 
the  cause  of  action  of  one  who  has  not  had  six  years  in  which  to 
commence  its  prosecution  is  not  outlawed,  and  hence  this  claim 
as  between  such  citizens  would  not  be  outlawed. 

"  The  time  within  which,  by  the  act  of  1884,  claims  might  be 
filed  in  the  Board  of  Claims  is  merely  of  statutory  authority,  and 
could  be  lengthened  by  subsequent  authority  of  the  same  nature. 
The  only  constitutional  provision  is  that  which  forbids  the  audit- 
ing or  allowance  of  any  claim  which  as  between  citizens  of  the 
State  would  be  barred  by  lapse  of  time.  The  legislature,  there- 
fore, had  the  right  to  enlarge  the  time  within  which  the  claim 
might  be  filed  in  any  particular  case,  provided  it  did  not  itself 
audit,  or  permit  any  other  body  to  audit  or  allow  a  claim  which 
as  between  citizens  was  already  outlawed.  (Cole  v.  State,  102 
N.  Y.  48,  53.)" 

This  holding  was  quoted  with  approval  by  Judge  Andrews  in 
the  case  of  Cayuga  County  v.  State,  above  cited. 

Claimants'  witnesses  testified  to  a  value  of  $1,250  to  $1,500 
for  the  property  which  consisted  of  seventy-eight  one-hundredtha 
of  an  acre.    The  State's  witnesses  testified  to  a  value  of  $100. 

This  wide  variance  may  be  explained,  in  part,  by  the  following: 
The  parcel  of  land  extended  from  the  towpath  of  the  canal  to  the 
Mohawk  river,  and  was  bounded  on  the  easterly  by  Stony  creek. 
A  great  many  years  ago  a  mill  was  located  on  the  property,  which 
afterwards  gave  place  to  an  icehouse  and  malthouse.  Sometime 
prior  to  the  appropriation  both  the  malthouse  and  the  icehouse 
burned.  The  Mohawk,  where  this  land  is  located,  had  been  used 
as  an  ice  pool,  and  eighteen  or  more  icehouses  had  been  built  and 
used  in  that  neighborhood.  This  parcel,  with  the  icehouse  and 
malthouse  on  it,  fronting  the  Mohawk  where  the  ice  was  cut,  and 
having  the  canal  at  the  other  end  of  the  small  parcel  giving  con- 
venient canal  shipment  for  ice  to  New  York  in  the  summer,  gave 
a  much  higher  value  to  this  property  in  the  days  when  those  con- 
ditions obtained.  At  the  time  of  the  appropriation  the  eightee?i 
icehouses  above  mentioned  had  all  been  either  burned  or  gone  out 
of  commission  as  icehouses. 
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The  fair  market  value  of  the  property  at  the  time  of  the  appro- 
priation was  $400,  and  an  award  has  been  made  in  that  amount. 

Ackerson,  P.  J.,  concurs. 


Georoe  F.  Weaver  v.  State  of  New  York 

No.  131- A 

(Dated  March  16,   1917) 

Claim  for  damages  resulting  from  the  appropriation  of  land  for  the 

.  barge  canal 

Vi'here  the  state  appropriated  land  on  both  sides  of  a  highway  for  the 
approach  to  a  canal  bridge,*  the  Court,  in  determining  the  consequential 
damages  to  the  lands  on  either  side  of  the  land  appropriated,  did  not  take 
into  consideration  the  raising  of  the  grade  of  the  highway  for  such  approach 
as  having  any  bearing  in  reducing  the  market  value  of  those  lands. 

Claim  against  the  State  of  New  York  arising  from  the  taking 
of  lands  belonging  to  claimant  near  the  city  of  Utica,  N.  Y. 

Lynch,  Willis  &  Titus,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (George  L.  Meade, 
Deputy  Attorney-General),  for  State. 

Fennell,  J. — The  opinion  in  the  claim  of  Martin  Davies, 
No.  2890-A,  applies  as  well  to  this  claim,  except  in  this 
claim  the  property  taken  is  to  the  north  of  the  new  chan- 
nel of  the  Mohawk  and  the  court  is  of  the  opinion  that  in  that 
locality  with  the  straightened  channel  of  the  river  between  this 
property  and  the  city  of  Utica,  the  reasonable  market  value  at 
the  time  of  the  taking  in  1910  was  at  the  rate  of  $850  per  acre. 
There  were  also  appropriated  two  long  triangular  pieces  or  gores 
running  along  each  side  of  Park  avenue  —  on  one  side  running 
277.62  feet  and  on  the  other  side  195.62  feet  along  said  avenue. 
While  the  land  appropriated  in  these  two  triangles  was  very  small 
in  area,  the  triangles,  running  as  they  did  along  the  highway 
injured  to  some  extent  the  frontage  of  the  lands  immediately  back 
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of  the  triangles.  We  are  of  the  opinion  that  the  damage  is  $1,500. 
We  have  not  considered  the  raising  of  the  grade  of  Park  avenue 
at  the  canal  bridge  approach  where  these  triangles  were  taken  as 
having  any  bearing  in  reducing  the  market  value  of  the  lands  on 
either  side.    Warner  v.  State  of  New  York,  204  N.  Y.  682. 

Ackerson,  P.  J.,  and  Paris,  J.,  concur. 


Heney  C.  Ballou  v.  State  of  New  York 
Nos.  648-A;  1786-A  Consolidated 

(Dated  March   16,   1917) 

Claim  for  damages  resulting  from  the  appropriation  of  land  for  the 

barge  canal 

The  state,  in  planning  the  construction  of  the  large  dam  at  Hinckley  for 
a  barge  canal  reservoir,  knowing  that  a  large  quantity  of  sand  and  gravel 
would  be  needed  for  concrete,  caused  test  pits  to  be  dug  in  many  places  in 
the  neighborhood  of  the  site  of  the  proposed  dam.  A  number  of  test  pits 
were  dug  on  claimant's  property  and  suitable  sand  and  gravel  were  found 
there.  The  state  then  notified  prospective  bidders  that  it  proposed  to  appro- 
priate this  property  for  use  as  a  borrow  pit,  subsequently  let  the  contract 
for  the  construction  of  the  dam,  and  thereafter  appropriated  the  property. 
The  evidence  did  not  disclose  that  suitable  sand  and  gravel  were  found 
elsewhere  in  the  neighborhood.  The  sand  and  gravel  in  question  were  not 
within  the  flow  line  of  the  Hinckley  reservoir.  There  were  taken  from  the 
property  in  question  and  used  in  the  construction  of  the  dam  over  42,000 
cubic  yards  of  gravel  and  over  67,000  cubic  yards  of  sand.  There  remained 
in  the  pit  about  140,000  cubic  yards  of  sand  and  gravel.  It  was  contended 
by  claimant  that  the  gravel  used  was  worth  seventy  cents  per  cubic  yard 
and  the  sand  used  fifty  cents  per  cubic  yard  and  the  sand  and  gravel  not 
removed  were  worth  twenty  cents  a  cubic  yard,  making  a  total  value  of 
about  $90,000  for  seven  acres. 

The  Court  held  that  the  claimant's  contention  was  not  based  on  the 
proper  measure  of  damage,  but  that  the  question  simply  was,  what  was  the 
fair  market  value,  at  the  time  of  the  appropriation,  of  the  seven  acres  con- 
taining sand  and  gravel. 

The  letting  of  the  contract  for  the  Hinckley  dam,  before  the  appropriation 
of  claimant's  property,  left  the  state  in  a  position  to  prospect  further  and 
change  borrow  pits  if  desired.     A  better  pit  might  have  been  discovered  in 
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the  meantime,  and  the  state  might  not  have*  appropriated  the  seven  acres 
at  all.  In  that  event  the  contractor  and  the  state  would  have  to  settle  the 
damage,  if  any,  with  each  other.  The  claimant  would  have  no  ground  for 
complaint  whatever.  The  state  owed  him  no  duty  to  appropriate  his  land. 
The  contractor  might  decide  to  get  his  sand  and  gravel  by  rail.  He  might 
decide  to  prospect  himself  and  get  a  different  pit.  The  sand  and  gravel  in 
the  Ballou  pit  while  acceptable  were  not  of  the  highest  quality  and  were 
washed  before  using.  The  fact  that  the  Ballou  pit  was  subsequently  used 
had  little  bearing  on  the  question.  The  question  was  —  what  effect  did  all 
these  considerations  and  many  others  have  upon  the  fair  market  value,  at 
the  time  of  the  appropriation. 

The  quantity  and  quality  of  the  sand  and  gravel  were  important,  as  was 
also  the  cost  of  getting  them  out  and  marketing  them,  but  these  were  only 
elements  to  be  considered  with  others. 

The  fact  that  the  state  notified  prospective  bidders  of  the  sand  and  gravel 
deposit  on  claimant's  land,  that  it  left  the  test  pits  open  for  inspection  and 
stated  that  it  would  appropriate  that  particular  property  undoubtedly 
reduced  the  price  for  concrete  in  the  bids  for  the  Hinckley  dam;  but  the 
question  was  not  what  the  state  saved.  The  state  prospected  for  sand  and 
gravel  with  that  very  purpose  in  mind  and  should  not  be  penalized  because 
of  the  effective  and  intelligent  work  of  its  officers  and  agents.  The  principle 
laid  down  by  Judge  Vann  in  the  Lincoln  Spring  Company  case  (15  Ct.  d. 
Rep.  81)  was  applicable,  namely,  that  the  owner  of  land  taken  in  condem- 
nation cannot  recover  a  larger  price  for  his  property  owing  i^  the  use  which 
the  state  intends  to  make  of  similar  lands  nearby,  taken  or  purchased  at  or 
about  the  same  time  for  the  same  purpose.  Such  a  rule  of  damages  would 
penalize  government  in  a  progressive  ratio  for  making  public  improvements 
by  increasing  the  price  of  the  land  needed  as  each  parcel  was  acquired  for 
public  use. 

Claimant  contended  that  if  the  fair  market  value  was  not  to  be  arrived 
at  on  a  cubic  yard  basis,  it  ought  to  be  based  upon  the  peculiar  circumstances 
in  this  case  that  the  claimant  had  a  monopoly  of  sand  and  gravel  and  the 
cantractor  had  a  monopoly  of  market,  and  that  then  the  bargain  they  would 
probably  strike  would  be  the  true  measure  of  the  fair  market  value.  The 
Court  held  that  it  was  not  the  necessity  of  the  contractor  or  the  state  that 
measured  the  fair  market  value  —  but  rather  what  would  some  third  party, 
under  all  the  circumstances,  be  willing  to  pay  for  the  property,  taking  into 
consideration  the  opportunity  to  sell  sand  and  gravel  to  the  contractor,  what 
the  "  run  of  the  pit "  might  be,  how  true  it  would  run  to  the  test  pits  then 
open,  and  what  would  the  owner  take  for  his  pit  in  a  lump  sum  under  the 
same  conditions. 

iSand  and  gravel  suitable  for  concrete  are  scarce  in  that  section  of  the  state 
and  this  pit  would  have  a  value  as  a  rail  shipment  pit.  This  was  considered 
in  the  award. 

The  Court  concluded  that  the  value  should  be  determined  on  the  acreage 
basis  and  that  the  fair  market  value  at  the  time  of  the  appropriation  of  the 
seven  acres  of  claimant's  land,  containing  sand  and  gravel,  was  $1,000  an 
acre. 
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Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation of  lands  to  be  used  for  the  supplying  of  sand  and  gravel 
in  connection  with  the  Barge  canal  near  the  Hinckley  dam. 

Charles  Irving  Oliver,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (George  L.  Meade  and 
Harry  W.  Ehle,  Deputy  Attorneys-General),  for  State. 

Fennell,  J. —  The  State,  in  the  construction  of  the  Hinckley 
dam,  appropriated  lands  of  the  claimant.  Among  the  parcels 
appropriated  was  one  which  contained  gravel  and  sand. 

The  State,  in  the  construction  of  this  large  dam,  had  to  use 
many  thousand  cubic  yards  of  sand  and  gravel  for  concrete.  The 
State,  prospecting  for  sand  and  gravel,  caused  test  pits  to  be  dug 
in  many  places  in  the  neighjborhood  of  the  site  of  the  proposed 
Hinckley  dam.  -A  number  of  test  pits  were  dug  on  claimant's 
property.  Suitable  sand  and  gravel  were  found  there.  The  evi- 
dence does  not  disclose  that  suitable  sand  and  gravel  were  found 
elsewhere  in  the  neighborhood.  The  State  notified  prospective 
bidders  that  it  proposed  to  appropriate  the  Ballou  property,  where 
the  pits  had  been  dug,  and  that  it  would  be  used  for  a  borrow  pit. 
Subsequently  the  State  let  the  contract  for  the  construction  of  the 
Hinckley  dam.  After  the  letting  of  the  contract  the  State  appro- 
priated the  Ballou  lands  containing  the  sand  and  gravel.  This 
sand  and  gravel  were  not  within  the  flow  line  of  the  Hinckley 
reservoir.     The  question  here  raised  is  the  measure  of  damage. 

There  were  taken  from  the  property  in  question  and  used  in 
the  construction  of  the  dam  over  42,000  yards  of  gravel  and  over 
67,000  yards  of  sand.  There  remained  in  the  pit  about  140,000 
yards  of  sand  and  gravel.  It  is  contended  by  claimant  that  the 
gravel  used  was  worth  seventy  cents  per  cubic  yard  and  the  sand 
used  fifty  cents  per  cubic  yard  and  the  sand  and  gravel  not 
removed  were  worth  twenty  cents  a  cubic  yard.  A  total  value  of 
about  $90,000  for  seven  acres. 

There  had  never  been  any  considerable  demand  for  sand  and 
gravel  in  the  immediate  neighborhood  of  Hinckley  before  the  pro- 
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jection  of  the  State  dam.  Had  there  been  no  need  for  sand  and 
gravel  for  concrete  in  the  dam,  and  had  the  State  opened  no  test 
pits  but  appropriated  the  property  merely  for  an  embankment 
borrow  pit,  the  property  in  question  would  have  had  only  farm 
value.  The  presence  of  the  sand  and  gravel  would  have  been 
unknown  until  after  the  appropriation.  However,  the  very  large 
quantity  of  concrete  provided  for  in  the  plans  for  the  dam  con- 
struction required  a  large  amount  of  sand  and  gravel.  The  State 
prospected  and  found  the  deposit  on  claimant's  land.  The  State 
notified  prospective  bidders  of  the  deposit,  left  the  test  pits  open 
and  stated  it  would  appropriate  that  property.  The  open  test 
pits  and  that  statement  undoubtedly  reduced  the  price  for  concrete 
in  the  bids. 

The  question  is  not  what  the  State  saved  —  in  this  case  that 
would  be  highly  speculative,  even  if  allowable  —  but  what  was 
the  fair  market  value,  at  the  time  of  the  appropriation,  of  the 
seven  acres  containing  sand  and  gravel. 

There  was  definite  knowledge  of  the  picsence  of  sand  and  gravel 
in  the  property  but  the  appropriation  being  made  after  the  open- 
ing of  the  test  pits  and  after  the  letting  of  the  contract  had  a 
double  effect  on  the  market  value.  The  opening  of  the  test  pits 
gave  sand  and  gravel  value  to  farm  land.  The  letting  of  the  con- 
tract, without  appropriation,  left  the  State  in  a  position  to  prospect 
further  and  change  borrow  pits  if  desired.  A  better  pit  might 
have  been  discovered  in  the  meantime,  and  the  State  might  not 
have  appropriated  the  seven  acres  at  all.  In  which  case  the  con- 
tractor and  the  State  would  have  to  settle  the  damage,  if  any, 
with  each  other.  The  claimant  would  have  no  ground  for  com- 
plaint whatever.  The  State  owed  him  no  duty  to  appropriate 
his  land.  The  contractor  might  decide  to  get  his  sand  and  gravel 
by  rail.  He  might  decide  to  prospect  himself  and  get  a  diflFerent 
pit.  The  sand  and  gravel  in  the  Ballou  pit  while  acceptable  were 
not  of  the  highest  quality  and  were  washed  before  using.  The  fact 
that  the  Ballou  pit  was  subsequently  used  has  little  bearing  on  the 
question.  The  question  is  —  what  effect  did  all  these  considera- 
tions and  many  others  have  upon  the  fair  market  value,  at  the  time 
of  the  appropriation.     Certainly  these  considerations  would  be 
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taken  into  account  by  a  prospective  buyer  and  would  affect  his 
idea  of  what  was  a  wise  bargain  from  the  standpoint  of  the  buyer. 

The  total  number  of  cubic  yards  of  sand  and  gravel  delivered 
from  the  pit,  times  the  selling  price  per  cubic  yard,  less  the  cost 
of  getting  the  material  out  and  delivering  from  the  pit,  is  not  the 
proper  measure  of  damage. 

Presiding  Judge  Kellogg  stated,  in  Orleans  County  Quarry 
Co.  V.  State,  172  App.  Div.  863,  as  follows:  '*  There  is  no  limit 
to  the  value  of  a  quarry,  or  sand  bank,  or  clay  bank,  if  an  esti- 
mate can  be  made  of  the  amount  of  stone,  sand  or  clay  which 
can  be  taken  and  a  fixed  price  put  upon  it.  Such  computation 
ignores  to  quite  an  extent  the  loss  and  contingencies  of  the 
business. '^ 

It  was  also  stated  in  the  same  opinion  that  the  quantity  and 
quality  of  the  material  were  important,  as  was  also  the  cost  of 
getting  it  out  and  marketing  it,  but  that  these  were  only  elements 
to  be  considered  with  others.  That  case  is  also  authority  for  the 
rule  that  such  property  sells  at  an  acreage  value.  In  the  case 
mentioned  the  State  appropriated  land  containing  Medina  sand- 
stone quarries  which  had  been  open  and  in  operation  for  years. 
In  this  case  not  only  was  the  pit  not  opened  but  there  is  no  evi- 
dence to  show  it  was  even  known  to  claimant  or  anv  one  else  that 
there  was  a  large  deposit  of  sand  and  gravel  in  the  land  in  question 
until  the  State  opened  the  test  pits  and  made  the  discovery.  In 
Lincoln  Spring  Co.  v.  State,  15  Ct.  CI.  Rep.  81,  Judge  Vann 
stated  a  rule  the  logic  of  which  is  applic4ible  to  cases  such 
as  the  one  at  issue.  While  the  Lincoln  Spring  Company 
case  is  not  analogous  the  reasoning  is  peculiarly  applicable. 
Judge  Vann  uses  the  following  language:  "Moreover  the  owner 
of  land  taken  in  condemnation  cannot  recover  a  larger  price 
for  his  property  owing  to  the  use  which  the  State  intends 
to  make  of  similar  lands  nearby,  taken  or  purchased  at  or 
about  the  -same  time  for  the  same  purpose.  Such  a  rule  of 
damages  would  penalize  government  in  a  progressive  ratio  for 
making  public  improvements  by  increasing  the  price  of  the  land 
needed  as  each  parcel  was  acquired  for  public  use." 

Assume  that  there  were  seven  one-acre  parcels  of  land  con- 
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taining  sand  and  gravel  and  belonging  to  different  owners;  that 
they  were  in  a  neighborhood  having  very  little  demand  for  sand 
and  gravel ;  that  they  were  appropriated,  seriatim,  as  required  for 
concrete  construction.  If  claimant's  contention  is  correct  the  net 
yardage  value,  as  established  by  the  yards  actually  used  from  the 
first  acre,  would  set  the  fair  market  value  for  the  remaining  acres. 
Applying  the  logic  of  Judge  Vann's  opinion  we  see  that  such  a 
value  would  be  created  out  of  and  measured  by  the  State's  neces- 
sity in  that  one  structure  or  group  of  structures.  To  allow  claim- 
ant nearly  $100,000  for  these  seven  acres  of  farm  land,  contain- 
ing a  deposit  of  sand  and  gravel,  which  deposit  was  unknown  even 
to  claimant  until  the  State  opened  the  test  pits,  would  be  in  the 
nature  of  penalizing  the  government  for  making  public  improve- 
ments and  using  due  diligence  in  obtaining  the  necessary  mate- 
rials in  an  economical  way. 

Claimant  contends  that  if  the  fair  market  value  is  not  to  be 
arrived  at  on  a  cubic  yard  basis,  it  ought  to  be  based  upon  the 
peculiar  circumstances  in  this  case  that  the  claimant  had  a  monop- 
oly of  sand  and  gravel  and  the  contractor  had  a  monopoly  of 
market,  and  that  then  the  bargain  they  would  probably  strike 
would  be  the  true  measure  of  the  fair  market  value.  That  if  the 
parties  "split  half  way"  and  used  thirty-five  cents  for  gravel 
and  twenty-three  and  one-half  cents  for  sand  value,  an  award 
based  on  those  figures  would  be  warranted.  This  is  an  ingenious 
way  of  restating  the  first  proposition  —  that  the  value  is  to  be 
arrived  at  by  the  cubic  vard  method,  but  that  it  will  be  one-half 
in  amount.  As  above  stated,  it  is  not  the  necessity  of  the  con- 
tractor or  the  State  that  measures  the  fair  market  value  —  but 
rather  what  would  some  third  party,  under  all  the  circumstances, 
be  willing  to  pay  for  the  property,  taking  into  consideration  the 
opportunity  to  sell  sand  and  gravel  to  the  contractor,  what  the 
"  run  of  the  pit "  might  be,  how  true  it  would  run  to  the  test  pits 
then  open,  and  what  would  the  owner  take  for  his  pit  in  a  lump 
sum  under  the  same  conditions. 

It  is  true  the  State  probably  saved  many  thousands  of  dollars 
by  opening  test  pits  and  locating  sand  and  gravel  in  the  near 
neighborhood  of  the  proposed  dam.     It  was  a  laudable  thing  for 
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the  State  engineering  staff  to  do  and  there  is  no  reason  why  the 
State  should  not  profit  by  the  energy  and  intelligence  of  its  paid 
officers.  They  prospected  for  sand  and  gravel  with  that  very 
purpose  in  mind.  The  State  should  not  be  penalized  because  of 
the  effective  work  of  its  officers  and  agents. 

Sand  and  gravel  suitable  for  concrete  are  scarce  in  that  section 
of  the  State  and  this  pit  would  have  a  value  as  a  rail  shipment 
pit.     This  is  considered  in  the  award. 

The  value  should  be  determined  on  the  acreage  basis  and  the 
fair  market  value  at  the  time  of  the  appropriation  of  the  seven 
acres  of  claimant's  land,  containing  sand  and  gravel,  was  $1,000 
an  acre. 

Findings  have  been  made  accordingly. 


* 


Ackerson,  P.  J.,  and  Webb,  J.,  concur. 


Ella  J.  Weaver  t\  State  of  Xew  York 

No.  9775 

(Dated  April  19,  1917) 

Claim  for  damages  alleged  to  result  from  ]>arge  canal  construction  work 

The  claimant  and  the  state  stipulated  that  the  liahilitiy  of  the  state  should 
be  submitted  to  the  court  cm  an  agreed  statement  of  facts,  and  that  if  the 
Court  determined  that  there  is  no  liability  on  the  part  of  the  state  the 
claim  to  be  dismissed,  and  if  it  determined  that  the  state  is  liable  for  the 
damage  that  then  proof  of  the  damage  is  to  be  submitted. 

The  claimant  is  the  owner  of  premises  consisting  of  a  house  and  lot  on 
the  south  side  of  Water  street  in  Baldwinsville,  X.  Y.  and  the  acts  com- 
plained of  were  in  connection  with  the  construction  of  the  barge  canal  at 

that  point. 

The  agreed  statement  of  facts,  as  construed  by  the  Court,  set  forth  that 
the  state  appropriated  about  one-half  of  Water  street,  together  with  prop- 
erty to  the  north  thereof,  and  caused  a  deep  channel  to  be  cut  through  the 
same  in  front  of  the  premises  of  the  claimant,  and  the  street  to  be  closed, 


•Judgment   unanimously   affirmed   with   costs   in    181    App.   Div.   961    (no 
opinion ) . 
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and  excavated  material  to  be  placed  in  the  street  about  to  the  glitter  on  the 
south  side  thereof,  preventing  the  claimant  from  using  this  street,  other  than 
the  sidewalk,  in  the  meantime,  and  permanently  appropriating  and  destroy- 
ing, for  street  purposes,  all  that  part  of  the  street  so  appropriated,  and 
leaving  thereafter  about  thirty  feet  thereon  unoccupied  and  usable;  that  all 
the  foregoing  were  acts  of  the  state. 

The  Court  held  that  whether  claimant's  fee  ownership  extended  to  the  center 
line  of  Water  street  or  not,  she  was  the  o^Tier  of  an  interest  in  the  high- 
way, and  that  that  interest  was  property  of  which  she  could  not  be  deprived 
without  her  consent,  for  private  purposes,  under  any  circumstances,  and  for 
public  purposes  or  use  only  for  just  compensation;  that  what  the  state  did 
was  clearly  an  invasion  of  claimant's  property  rights  in  the  street  and 
entitles  her  to  recover. 

The  agreed  statement  of  facts,  as  construed  by  the  Court,  further  set  forth 
that  the  contractor,  who  did  the  work  aforesaid,  negligently  injured  the 
foundation  and  destroyed  parts  of  claimant's  building,  and  placed  excavated 
material  on  parts  of  claimant's  premises,  outside  of  the  street  limits,  with- 
out consent  of  the  claimant,  and  that  these  acts  of  the  contractor  were  not 
necessarily  or  reasonably  incidental  to  the  doing  of  the  work  under  his  con- 
tract with  the  state,  and  were  not  directed  bv  the  latter,  but  could  have  been 
avoided  by  the  exercise  of  due  care  on  the  contractor's  part. 

The  Court  held  that  these  latter  acts  were  the  acts  of  the  contractor 
alone.  The  state  neither  directed  them  expressly,  nor  were  they  necessarily 
or  reasonably  involved  in  or  incidental  to  the  performance  of  his  ccmtracl. 
They  were,  therefore,  the  acts  of  an  "  independent  contractor "  for  which 
the  state  is  not  liable,  and  for  which  recovery  must  be  sought,  if  any  is  to 
be  had,  from  the  contractor  responsible  for  them. 

The  Court  accordingly  dismissed  the  claim  as  to  the  second  set  of  fact«, 
but  directed  that  evidence  sliould  be  taken  pursuant  to  the  stipulation  as 
to  claimant's  damages  arising  from  the  first  set  of  facts. 

Claim  against  the  State  of  New  York  arising  from  the  tem- 
porary appropriation  of  certain  lands  owned  by  claimant  at  Bald- 
winsville,  Onondaga  county,  N.  Y. 

Barnum  &  Wells,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (George  L.  Meade, 
Deputy  Attorney-General),  for  State. 

Cunningham,  J. —  The  claimant  is  the  owner  of  premises 
consisting  of  a  house  and  lot,  situated  on  the  south  side  of  Water 
street,  in  the  village  of  Baldwinsville,  Onondaga  county.  This 
claim,  as  filed,  is  for  alleged  damages  to  the  claimant  caused  (1) 
by  the  teniporarj^  appropriation  from  July  1,  11)08,  to  Septem- 
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ber  1,  1909,  of  land  by  the  State  in  connection  with  the  construc- 
tion of  the  Barge  canal,  by  placing  earth,  stone  and  timber 
thereon;  (2)  by  depriving  claimant  of  the  use  of  the  village  gas; 
(3)  by  injury  and  damage  to  claimant's  house  and  the  foundation 
thereof,  and  (4)  by  the  permanent  appropriation  of  a  part  of 
said  Water  street. 

On  April  17,  1916,  the  parties  stipulated  that  the  liability  of 
the  State  should  be  submitted  to  the  court  6n  an  agreed  statement 
of  facts,  and  that  if  the  court  determined  that  there  is  no  liabilitv 
on  the  part  of  the  State  the  claim  to  be  dismissed,  and  if  it  deter- 
mined that  the  State  is  liable  for  the  damage  that  then  proof  of 
the  damage  is  to  be  submitted.  Therefore,  the  question  at  issue 
at  present  is  the  alleged  liability  of  the  State  for  any  or  all  of 
the  damage  set  forth  in  the  agreed  statement  of  facts,  the  deter- 
mination of  that  question  to  result  in  the  dismissal  of  the  claim 
or  denial  of  the  application  for  such  dismissal. 

The  agreed  statement  of  facts  follows: 

^^FirsL  That  the  property  of  the  claimants  in  question  is 
located  upon  the  south  side  of  Water  street,  a  public  highway  in 
the  Town  of  Van  Buren,  Village  of  Baldwinsville,  Onondaga 
County,  New  York. 

^'Second.  That  in  1908  the  State  of  New  York  appropriated, 
by  its  duly  constituted  agents  and  authorities,  for  the  purpose 
of  the  construction  of  the  Barge  Canal  about  one  half  of  said 
Water  street  together  with  private  property  to  the  north  of  Water 
street,  and  that  from  about  the  1st  of  July,  1908,  to  the  1st  of 
September,  1909,  the  contractors  working  for  the  State  excavated 
a  very  deep  cut  or  channel  through  the  appropriated  property  in 
front  of  the  premises  of  claimants  and  that  during  the  work  of 
vhe  excavation  the  foundations  of  claimants'  buildings  are  claimed 
to  have  been  damaged,  parts  destroyed,  and  that  the  street  during 
that  time  was  closed,  except  the  sidewalk. 

"TAiVrf.  That  there  is  now  left  in  the  said  highway  proper  a 
strip  about  thirty  feet ;  that  the  top  of  the  excavation  during  the 
construction  work  reached  about  to  the  gutter  on  the  south  side 
of  the  street. 

^^ Fourth.    That  the  damage  complained  of  to  claimants'  prop- 
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erty  occurred,  if  at  all,  while  the  excavation  was  being  made  and 
that  the  excavation  was  done  by  the  contractor  under  contract 
with  the  State,  which  contract  is  made  a  part  of  this  statement 
of  facts. 

^^Fifth.  That  all  the  property  claimed  to  have  been  damaged 
was  located  entirely  outside  of  the  appropriation  made  by  the 
State  of  New  York. 

^^Sixth,  That  part  of  the  damage  claimed  resulted  from  the 
claimants  being  unable  to  use  the  closed  street  other  than, the 
sidewalk  during  the  period  above  mentioned  and  part  of  the 
damage  claimed  resulted  from  the  acts  of  the  contractor  placing 
earth  on  part  of  claimants'  property  outside  of  the  site  of  the 
contract  with  the  State. 

^^Seventh,  That  any  damage  to  claimants'  property  was  done 
by  the  contractor  without  authority  from  any  one  on  the  part  of 
the  State." 

The  difficulty  which  confronts  the  court  is  not  with  the  prin-  . 
ciples  and  rules  of  law  applicable  to  the  case,  but  rather  with 
the  statement  of  facts  as  formulated  and  submitted.  Unfortu- 
nately, this  statement  lacks  the  definiteness,  certainty  and  con- 
sistency which  is  so  desirable  on  such  submission  of  a  contro- 
versy. It  is  difficult  for  us  to  determine  what  the  parties 
intended  to  agree,  in  certain  respects,  or  to  construe  th^  statement 
of  facts  with  certainty  and  precision.  For  instance,  it  does  not 
appear  whether  the  fee  ownership  of  the  claimant  extended  to 
the  center  line  of  Water  street,  or  merely  to  the  southern 
boundary  line  of  said  street;  it  is  stated  that  the  State  appro- 
priated '*  about  one-half  of  Water  street,  thus  not  disclosing 
whether  the  appropriation  extended  south  of  the  center  line  of 
Water  street;  it  does  not  appear  whether  the  injury  to  the 
foundation  of  the  claimant's  building  and  the  destruction  of  parts 
thereof  or  the  closing  of  the  street  were  due  solely  to  the  negli- 
gence of  the  contractor,  or  were  necessarily  or  reasonably  inci- 
dental to  the  careful  performance  of  the  work  as  planned  and 
directed  by  the  State;  although  it  is  true  that  paragraph  seventh 
of  the  statement  of  fact  states  that  it  "was  done  bv  the  contractor 
without  authority  from  any  one  on  the  part  of  the  State,"  such 
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statement  falls  short  of  the  desired  definiteness;  then  paragraph 
sixth  sets  forth  two  varieties  of  damage  suffered  by  the  claimant, 
and  it  does  not  appear  with  certainty  whether  the  claimant  bases 
her  claim  for  compensation  solely  upon  these,  or  merely  calls  our 
attention  expressly  to  two  items  of  the  damage  suffered  by  her.  If 
these  were  the  only  two  items  for  which  compensation  is  claimed, 
then  it  is  clear,  under  the  decision  we  are  about  to  make,  and 
the  discussion  which  will  follow,  that  such  a  construction  of 
the  statement  of  facts  would  amount  to  a  waiver  by  the  claimant 
of  a  substantial  portion  of  her  damage. 

Furthermore,  whatever  recovery  the  claimant  may  claim  here 
must  necessarily  be  for  "damage  to  claimant's  property/' 
Under  our  theory  of  the  case,  as  hereinafter  disclosed,  the  claim- 
ant has  a  property  right  in  Water  street  which  has  been  invaded 
by  the  State,  to  her  damage,  for  which  invasion  compensation 
must  be  made.  Certainly,  then,  neither  of  the  parties  can  intend 
that  paragraph  seventh  of  their  statement  of  facts  shall  be  con- 
strued literally.  Such  a  construction  would  bar  the  claimant 
from  any  recovery,  however  well  founded  otherwise.  We  shall 
construe  the  statement  of  facts  to  the  best  of  our  ability.  If  we 
fail  to  give  it  the  construction  intended  by  the  parties  we  will 
be  justified  in  holding  it  responsible. 

As  we  construe  the  statement,  the  acts  complained  of  are 
divisible  into  two  classes,  which  may  be  briefly  summarized  as 
follows : 

(a)  That  the  State  appropriated  about  onehalf  of  Water 
street,  together  with  property  to  the  north  thereof,  and  caused 
a  deep  channel  to  be  cut  through  the  same  in  front  of  the  prem- 
ises of  the  claimant,  and  the  street  to  be  closed,  and  excavated 
material  to  be  placed  in  the  street  about  to  the  gutter  on  the 
south  side  thereof,  preventing  the  claimant  from  using  this  street, 
other  than  the  sidewalk,  in  the  meantime,  and  permanently 
appropriating  and  destroying,  for  street  purposes,  all  that  part 
of  the  street  so  appropriated,  and  leaving  thereafter  about  thirty 
feet  thereon  unoccupied  and  usable;  that  all  the  foregoing  were 
acts  of  the  State. 

(b)  That  the  contractor  who  did  the  work  aforesaid  negli- 
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gently,  injured  the  foundation  and  destroyed  parts  of  claimant's 
building,  and  placed  excavated  material  on  parts  of  claimant's 
premises,  outside  of  the  street  limits,  without  consent  of  the 
claimant,  and  that  these  acts  of  the  contractor  were  not  neces- 
sarily or  reasonably  incidental  to  the  doing  of  the  work  under 
his  contract  with  the  State,  and  were  not  directed  by  the  latter, 
but  could  have  been  avoided  by  the  exercise  of  due  care  on  the 
contractor's  part. 

As  to  the  damage  due  to  the  acts  set  forth  in  the  paragraph  vl'} 
we  have  no  difficulty.  These  acts  were  the  acts  of  the  con- 
tractor  alone.  '  The  State  neither  directed  them  expressly,  nor 
were  they  necessarily  or  reasonably  involved  in  or  incidental  :? 
the  performance  of  his  contract.  They  were,  therefore,  the  acts 
of  an  **  independent  contractor  "  for  which  the  State  is  not  liable, 
and  for  which  recovery  must  be  sought,  if  any  is  to  be  had,  fro  .i 
the  contractor  responsible  for  them.  This  conclusion  requires 
no  discussion.      The  principles  applicable  are  elementary. 

The  real  issue  involved  arises  out  of  the  facts  alleged  in  para- 
graph (a)  above.  The  State  contends  that  these  acts  on  its  part, 
although  injurious  to  the  claimant,  are  damnum  absque  injuria 
and  impose  no  liability  on  it.  The  learned  counsel  for  the  State 
argues  that  the  acts  complained  of  were  performed  by  direction 
of  the  State  under  the  authority  of  law,  the  so-called  Barg^ 
Canal  Act;  that  they  were  done  carefully  and  diligently;  that 
there  has  been  no  "  invasion "  of  the  premises  of  the  claimant 
or  of  her  property  rights,  but  that  all  of  them  were  done,  on  the 
contrary,  within  the  confines  of  other  private  property,  duly  appro- 
priated, or  within  the  limits  of  Water  street,  a  public  highway, 
and  that  the  damage  suffered  by  the  claimant,  an  abutting  owner,  is 
merely  consequential  and  without  redress,  and  that  they  are  akin 
to  the  act  of  the  State  or  a  municipality  or  public  service  corpo- 
ration, under  similar  circumstances  in  altering  or  changing:  the 
grade  of  a  public  highway.  In  support  of  its  contention  the  State 
has  called  to  our  attention  a  number  of  cases  which  will  be  dis- 
cussed later. 

We  believe  the  contention  of  the  State  to  be  fallacious  and 
the  cases  which  it  cites  to  have  no  application  to  this  controversy. 
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The  claimant  is  the  owner  of  premises  abutting  on  a  public 
highway,  and,  whether  her  fee  ownership  extends  to  the  center 
line  thereof  or  not,  is  the  owner  of  an  interest  in  the  highway 
and  this  interest  is  "property.''  It  is  "property"  of  which  she 
cannot  be  deprived  without  her  consent,  for  private  purposes, 
under  any  circumstances,  and  for  public  purposes  or  use  only 
for  just  compensation.  She  is  the  owner  of  the  right  to  unin- 
terrupted light,  air  and  access  to  and  from  the  highway  and  to 
have  the  same  and  all  parts  of  it  remain  open,  unoccupied  and 
unobstructed  for  use  and  enjoyment  as  a  highway.  Her  prop- 
erty right  is  infringed  and  invaded  by  any  act  which  subjects 
the  highway  to  any  burden,  change  or  interference  amounting  to 
the  appropriation,  possession  or  occupation  of  the  highway,  or 
any  portion  of  it,  to  the  special,  continuous  and  exclusive  use 
of  the  State,  a  corporation  or  individual,  or  in  a  manner  incon- 
sistent with  its  full  and  free  use  and  enjoyment  for  travel  and 
the  usual  purposes  of  a  public  highway.  For  that  reason  the 
courts  of  this  State  have  afforded  to  the  abutting  owner  proper 
compensation  when  his  property  right  in  the  street  has  been 
invaded  or  taken  by  the  erection  of  an  elevated  railway  or  of 
telephone  poles  within  *the  limits  of  a  public  highway  in  front 
of  his  premises.  Story  v.  New  York  Elevated  Railroad  Co.,  90 
N".  Y.  122,  156-160,  173;  Eels  v.  A.  T.  &  T.  Co.,  143  id.  133. 

Especially  is  there  an  invasion  of  the  property  rights  of  the 
abutting  owner  by  such  acts  when  his  title  to  the  fee  extends  to 
the  center  of  the  highway.  Peck  v.  Schenectady  Ry.  Co.,  l70 
N.  Y.  307;  Reining  v.  K  Y.,  L.  &  W.  R.  R.  Co.,  128  id.  157; 
Kennedy  v.  M.  H.  &  F.  T.  Co.,  77  App.  Div.  484. 

What  the  State  did  here  was  clearly  an  invasion  of  claimant's 
property  rights  in  the  street  and,  under  the  Constitution  of  our 
State,  entitles  the  claimant  to  recover.  Much  of  the  street  was 
absolutely  and  permanently  appropriated,  occupied  and  destroyed, 
its  utility  for  highway  purposes  being  utterly  ended.  A  great 
part  of  the  remainder  of  the  street  was  occupied  by  excavated 
material  for  a  long  period  of  time,  and  the  street  itself  was 
closed  during  the  same  period,  thus,  during  that  period,  devoting 
the  street  to  a  use  not  only  inconsistent  with  its  use  as  a  high- 
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way,  but  practically  destroying  its  utility  for  that  purpose  and 
taking  away  the  claimant's  property  right  to  use  it  and  to  have 
access  to  and  from  it  to  her  premises. 

If  our  construction  of  the  cases  last  cited  is  correct  there  can 
be  no  need  for  a  detailed  demonstration  that  the  acts  of  the  State 
were  of  that  nature  and  character  to  require  compensation. 

The  cases  to  which  the  learned  Attorney-General  has  called 
our  attention  do  not  sustain  his  position. 

In  Frazee  Milling  Company  v.  State,  73  Misc.  Rep.  529,  the 
State  neither  appropriated  nor  occupied  any  land  in  which  the 
claimant  had  any  right,  title  or  interest.  The  court  specifically 
stated  in  that  case:  **In  the  property  thus  appropriated  claim- 
ant had  no  interest,  except  imder  the  contracts  referred  to,  which, 
however,  did  not  constitute  an  interest  in  any  rights  owned  by 
the  railroad  company  and  appropriated  by  the  State.  The  claim- 
ant is  not  entitled  to  recover  under  an  appropriation  of  real 
property,  unless  he  has  some  interest  in  the  real  property. 
*  *  *  Contracts  like  those  of  the  claimant  do  not  give  an 
interest  in  the  real  estate  appropriated."  Therefore  there  had 
been  no  invasion  or  taking  of  the  property  of  the  claimant  and 
his  damages  were  merely  consequential. 

In  Warner  v.  State,  132  App.  Div.  611,  the  acts  of  the  State, 
for  which  compensation  was  claimed,  consisted  merely  in  a 
change  or  alteration  in  the  grade  of  the  highway  in  front  of 
claimant's  premises,  the  change  of  grade  being  made  necessary 
to  permit  the  highway  to  cross  a  stream  by  means  of  a  bridge, 
the  development  being  part  of  the  Barge  canal  improvement. 
This  is  purely  one  of  the  so-called  change  of  grade  cases.  It 
was  held  that  the  claimant  could  not  recover.  It  is  the  law  that 
an  abutting  owner  has  no  redress  for  an  injury  to  his  property 
caused  by  a  change  of  grade  made  by  the  State  with  due  care 
under  lawful  authority,  this  being  held  not  to  amount  to  a 
"taking  of  private  proj)erty,"  but  is  damnum  al)sque  injuria. 
The  court  bases  its  decision  on  the  cases,  among  others,  of  Conk- 
lin  V.  N.  Y.,  O.  &  W.  R.  R.  Co.,  102  X,  Y.  107;  Bellinger  v. 
N.  Y.  C.  R.  R.  Co.,  23  id.  42,  and  Fline  v.  X.  Y.  C.  &  H.  R. 
R.  R.  Co.,  101  id.  98.      This  rule  as  to  changes  of  grade  in  a 
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highway  is  not  based  on  the  theory  that  the  abutting  owner  has 
no  right  or  interest  in  the  highway.  It  assumes  that  he  has, 
but  holds  that  he  has  been  compensated  or  has  waived  compensa- 
tion for  the  taking  thereof  originally  and  that  a  change  of  grade 
invades  no  further  or  other  right  of  his  therein.  Judge  Finch 
discusses  the  matter,  with  the  clearness  so  characteristic  of  him, 
in  the  case  of  Conklin  v.  N.  Y.,  O.  &  W.  R.  R.  Co.,  above 
referred  to.  He  writes  (pp.  110,  111):  "The  highway  was 
thus  restored  to  its  original  use,  and  within  its  original  lines, 
and  the  only  alteration  effected  was  a  change  of  its  grade.  The 
plaintiff's  fee  in  it  to  its  center  line  was  not  subjected  to  a  new 
or  different  use  involving  a  new  or  added  compensation,  but  it 
remained  unchanged  as  the  public  highway  originally  laid  out 
in  everything  but  its  grade.  If  it  became  such  by  dedication, 
compensation  for  the  easement  was  expressly  waived.  If  taken 
by  right  of  eminent  domain,  the  compensation  paid  covered  all 
the  damages  sustained,  among  which  were  necessarily  embraced 
such  as  might  flow  from  a  change  of  grade  required  for  the 
public  use  and  convenience.  That  might  be  altered  by  any  lawful 
authority,  and  whatever  of  injury  or  inconvenience  should  result 
to  the  abutting  owner,  was  either  waived  by  the  dedication,  or 
paid  for  by  the  original  compensation,  so  that  a  change  of  grade 
upon  a  highway  invades  no  private  right." 

The  case  of  Uline  v.  New  York  Central  &  Hudson  River  Rail- 
road Company,  referred  to  above,  and  which  is  cited  by  the  State, 
is  to  the  same  effect  as  the  Conklin  case  which  we  have  just  dis- 
cussed, and  makes  clear  the  distinction  which  we  have  attempted 
to  define  between  acts  which  amount  to  a  mere  change  of  grade, 
leaving  the  highway  and  its  free  use  as  such  unimpaired,  and 
acts  which  are  destructive  of  the  highway  as  such,  or  injure  it 
for  travel.      See  p.  108. 

The  remaining  cases  cited  to  us  (Atwater  v.  Trustees,  124 
N.  Y.  602,  and  Transportation  Co.  v.  Chicago,  99  U.  S.  635, 
641)  are  in  line  with  the  opinion  we  have  expressed  and  require 
no  extended  discussion.  In  the  Atwater  case  the  court  specifically 
states  (p.  609)  :  "It  is  urged  on  the  part  of  the  plaintiff  that 
the  damages  were  incurred  by  the  direct  and  physical  invasion 
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of  his  l^nd  by  the  defendants  in  the  construction  of  the  dam,  and 
that  it  constituted  a  taking  of  his  property  within  the  meaning 
of  the  provision  of  the  Constitution,  that  private  property  shall 
not  be  taken  for  public  use  without  compensation.  *  *  *  The 
dam  did  not,  nor  did  any  of  the  work,  encroach  upon  the  plain- 
tiff's premises.^^ 

Pursuant  to  the  stipulation,  therefore,  dismissal  of  the  claim 
is  refused,  and  the  liability  of  the  State  as  above  defined  is  deter- 
mined, and  testimony  will  be  received  by  the  court  pursuant  to 
the  terms  of  the  stipulation. 

Ackerson,  P.  J.,  concurs. 


Edwin  A.   Doty  v.  State  of  New  York 

No.  9981 

(Dated  April  26,  1917) 

Claim  by  state  employee  for  damages  resulting  from  alleged  unlawful  transfer 

and  reduction  in  salary 

This  claim  is  for  damages  sustained  by  the  claimant,  a  civil  war  veteran, 
resulting  from  his  alleged  unlawful  transfer  in  1905  from  a  clerkship  in 
a  state  department  at  a  salary  of  $125  per  month  to  a  clerkship  in  another 
state  department  at  $75  per  month.  The  claimant  protested  against  his 
reduction  in  salary  and  filed  the  present  claim  on  May   19,   1910, 

The  salary  of  claimant  accrued  from  month  to  month  or  year  to  year,  and 
even  though  claimant  delayed  filing  his  claim,  to  the  extent  to  which  it  was 
enforcible  he  was  entitled  to  recover  for  the  two  years  prior  to  the  date  of 
filing. 

The  claimant's  transfer  was  at  his  own  request,  and  the  Court  held  that 
if  it  had  been  voluntary  on  his  part  he  would  have  waived  any  right  he 
might  have  had  to  a  larger  salary.  The  Court  held,  however,  that  the  evidence 
warranted  the  finding  that  the  request  for  the  transfer  was  made  by  claim- 
ant under  duress,  being  induced  by  unlawful  threats  to  remove  him  from  the 
public  service,  that  under  the  circumstances  his  transfer  was  not  voluntary 
on  his  part,  and  that  he  stood  in  the  same  relation  as  though  the  transfer 
had  been  peremptorily  made  without  his  consent. 

The  Court  held,  however,  that  the  claimant  had  not  taken  the  legal  steps 
necessary  to  enable  the  Court  of  Claims,  if  it  had  the  power,  or  any  other 
court,  to  right  the  wrong  perpetrated  upon  him;  that  imder  sections  21,  22 
and  23  of  the  civil  service  law  the  claimant,  as  a  veteran,  even  though 
removed  from  his  state  position,  was  entitled  to  receive  the  same  compen- 


Seventeenth  Annual  Report,  1017  23 

Opinion  by  Ackeraon,  P.  J. 

sution  from  the  date  of  such  unlawful  removal  to  the  date  of  his  restoration 
as  he  would  have  been  entitled  by  law  to  have  received  in  such  position  or 
employment  but  for  such  unlawful  removal;  but  this  is  only  in  the  event 
that  he  has  been  restored  to  such  position  either  by  a  peremptory  writ  of 
mandamus  of  the  Supreme  Court  or  by  a  final  order  on  a  writ  of  certiorari; 
and  that  in  that  event  he  would  also  be  entitled  to  a  writ  of  mandamus  to 
enforce  the  paym^t  thereot  In  this  case  the  claimant  had  not  resorted  to 
any  such  proceeding  and  there  had  been  no  adjudication  that  the  claimant 
was  entitled  to  any  particular  office  or  to  any  particular  salary  during  the 
period  covering  his  claim.  Without  •reinstatement  or  an  adjudication  in  an 
stppropriate  legal  proceeding  in  their  favor  establishing  their  rights  thereto, 
public  officials  cannot  recover  the  salary  of  the  office  or  position. 
The  Court  was  accordingly  obliged  to  dismiss  the  claim. 

Claim  against  the  State  of  New  York  arising  from  the  transfer 
of  Edwin  A.  Doty,  the  claimant,  from  a  State  clerkship  to  a 
clerkship  in  another  department  of  the  State  government  at  a 
decreased  salary. 

William  T.  Byrne,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Archie  C.  Ryder, 
Deputy  Attorney-General),  for  the  State. 

AcKERSON,  P.  J.  This  claim  is  for  damage  claimed  to  have 
been  sustained  by  the  claimant,  Edwin  A.  Doty,  resulting  from 
nis  transfer  from  the  clerkship  which  he  held  in  the  office  of 
the  Fiscal  Supervisor  of  State  Charities  of  the  State  of  New 
York  at  a  salary  of  $125  per  month  to  a  clerkship  in  the  Depart- 
ment of  Agriculture  of  the  State  of  New  York  at  a  salary  of  $75 
per  month. 

It  appears  from  the  evidence  that  the  claimant  while  employed 
in  the  office  of  the  Fiscal  Supervisor  of  this  State  as  a  clerk  at  a 
salary  of  $125  per  month  was  requested  by  some  person  in  that, 
office  to  contribute  3  per  cent  of  his  salary  as  a  political  contribu- 
tion. Claimant  on  each  occasion  protested  to  the  then  Fiscal 
Supervisor,  Mr.  Bender,  that  he  was  unable  to  do  so,  and  Bender 
told  him  he  would  talk  with  him  later  about  it.  That  soon  there- 
after said  Fiscal  Supervisor  called  claimant  before  him  and 
charged  him  with  incompetency  and  requested  his  resignation, 
and  the  claimant  thereupon  refused  to  resign. 
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That  said  Fiscal  Supervisor  then  suspended  claimant  and 
served  him  with  notice  of  a  hearing  on  the  charge  of  incom- 
petency. That  before  said  hearing  was  held  claimant  signed  a 
request  that  he  be  transferred  to  the  Department  of  Agriculture 
to  a  clerkship  therein  paying  $75  per  month.  That  claimant 
commenced  to  draw  his  salary  of  $75  per  month  from  about 
May  3,  1905,  and  continued  to  do  so  until  about  October  1,  1910, 
when  his  salary  was  raised  to  $100  per  month,  and  he  continued 
to  draw  $100  per  month  until  about  March  1,  1911,  when  his 
salary  was  increased  to  $115  per  month,  and  so  remained  until 
about  February  1,  1914,  when  his  salary  was  increased  to  $125 
per  month,  his  original  rating. 

The  claimant  protested  against  his  reduction  in  salary  and 
employed  attorneys  in  1905,  who  claim  they  drew  a  notice  of 
intention  to  file  a  claim  herein  and  gave  it  to  the  claimant  to 
file;  that  claimant  in  September,  1905,  filed  such  notice  with  the 
clerk  of  the  Court  of  Claims,  and  the  claim  itself  was  filed  within 
six  months  thereafter,  but  no  action  has  ever  been  taken  on 
that  claim. 

The  present  claim  was  filed  May  19,  1910,  and  it  is  conceded 
that  a  notice  to  file  this  claim  was  filed  in  the  office  of  the 
Attorney-General  May  14,  1910,  but  there  is  no  evidence  that 
such  notice  was  filed  in  the  office  of  the  clerk  of  this  court  as 
required  by  law. 

But  inasmuch  as  a  notice  of  intention  is  not  required  to  enable 
this  court  to  pass  on  a  claim  which  accrued  and  was  filed  prior 
to  September  1,  1912,  provided  said  claim  was  filed  within  two 
years  from  the  time  it  accrued,  it  would  seem  that  the  court  has 
jurisdiction  to  pass  on  this  claim. 

•  We  can  not  agree  with  the  learned  Attorney-General  as  to  the 
time  this  claim  accrued.  The  claim  for  salarv  which  claimant 
asks  for  only  accrued  as  it  became  due  from  month  to  month  or 
year  to  year;  so  that  if  claimant  delays  filing  a  claim  as  he  has 
done  in  this  case  and  should  be  entitled  to  recover,  he  could  only 
recover  the  salary  for  two  years  prior  to  the  dafp  of  filing  his 
claim. 
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But  has  the  claimant  taken  the  proper  l^al  steps  to  entitle 
him  to  recover  this  salary  for  which  he  asks?  We  do  not  think 
he  has. 

I 

In  the  first  place,  claimant's  transfer  from  a  position  with  a 
salary  of  $125  per  month  to  a  position  with  a  salary  of  $75 
per  month,  so  far  as  the  record  of  such  proceeding  shows,  was 
made  at  claimant's  specific  request  in  writing,  and  the  claimant 
thereby  waived  any  right  he  might  have  had  for  a  larger  salary. 

II 

But  if  we  consider  such  request  by  the  claimant  for  transfer 
was  made  by  claimant  under  duress  and  was  involuntary  on  his 
part  and  made  and  induced  by  unlawful  threats  to  remove  him 
from  the  public  service,  which  we  believe  to  be  the  fact  in  this 
case,  then  his  transfer  was  not  voluntary  on  his  part  and  he 
stands  in  the  same  relation  to  it  as  though  the  transfer  was  per- 
emptorily made  without  his  consent.  And  such  we  believe  to  be 
the  situation  that  the  evidence  in  this  case  warrants  the  court 
in  finding. 

But  even  in  that  view  of  the  case,  the  claimant  has  not  taken 
the  legal  steps  that  would  enable  this  court,  if  it  had  the  power, 
or  any  other  court,  to  right  the  wrong  perpetrated  upon  him. 
The  claimant  as  a  veteran  was  protected  in  his  position  by  virtue 
of  sections  21,  22  and  23  of  the  Civil  Service  Law.  For  a  viola- 
tion of  his  rights  under  such  law,  section  21  provided  that  he 
^^  shall  have  a  right  of  action  therefor  in  any  court  of  competent 
jurisdiction  for  damages,  and  also  a  remedy  by  mandamus  for 
righting  the  wrong,^^ 

Section  22  provides:  ^^Every  person  whose  rights  may  be  in 
any  way  prejudiced  contrary  to  any  of  the  provisions  of  this 
section  shall  be  entitled  to  a  writ  of  mandamus  to  remedy  the 
tvrong.^^ 

And  section  23  provides  that  when  such  veteran  is  removed 
from  his  position  contrary  to  law  that  he  shall  receive  the  same 
compensation  from  the  date  of  such  unlawful  removal  to  the  date 
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of  his  restoration  as  he  would  have  been  entitled  by  law  to  have 
received  in  such  position  or  employment  but  for  such  unlaw^ful 
removal;  but  this  is  only  in  the  event  that  he  has  been  restored 
to  such  position  either  by  a  peremptory  writ  of  mandamus  of 
the  Supreme  Court  or  by  a  final  order  on  a  writ  of  certiorari; 
and  that  in  that  event  he  shall  also  be  entitled  to  writ  of  man- 
damus to  enforce  the  payment  thereof. 

In  this  case  the  claimant  has  not  resorted  to  any  such  proceed- 
ing and  there  has  been  no  adjudication  that  the  claimant  was 
entitled  to  any  particular  office  or  to  any  particular  salary  during 
this  period  covered  by  his  claim. 

The  courts  have  uniformly  held  in  cases  similar  to  this  that 
an  action  for  salary  or  damages  cannot  be  maintained  without 
first  resorting  to  the  remedy  by  mandamus  (Hilton  v.  Cram, 
97  N.  Y.  Supp.  1123),  and  also  that  ^'Without  reinstatement  or 
an  adjudication  in  an  appropriate  legal  proceeding  in  their  favor 
establishing  their  rights  thereto,  public  officials  cannot  recover 
the  salary  of  the  office  or  position."  Ilagan  v.  City  of  Brooklyn, 
126  N.  Y.  643;  Van  Valkenburgh  v.  Mayor,  49  App.  Div.  208, 
63  N.  Y.  Supp.  6;  Jones  v.  City  of  Buffalo,  178  N.  Y.  45; 
Sutliffe  V.  City  of  New  York,  132  App.  Div.  831 ;  Matter  of 
Barton,  69  Misc.  Rep.  38. 

The  court  appreciates  that  the  claimant  has  been  wronged  and 
it  is  unfortunate  that  he  did  not  promptly  take  the  proper  steps 
to  remedy  the  wrong  and  protect  his  rights.  Under  the  state 
of  facts  in  this  case  this  court  is  powerless  to  render  any  award 
to  the  claimant. 

The  claim,  therefore,  for  the  reasons  above  set  forth  must  be 
dismissed. 

Webb  and  Paris,  JJ.,  concur. 
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Maey  Graham  v.  State  of  New  York 

No.  1385-A 

(Dated  June  27,  1J>17) 

Claim  for  personal  injuries  resulting  from  accident  on  highway 

Claimant  was  riding  in  a  one-seated  carriage,  the  horse  being  driven  by 
a  friend,  Mrs.  Kelly.  The  horse  and  carriage  belonged  to  Mrs.  Kelly  or 
her  husband,  and  the  claimant  did  not  have  or  exercise  any  authority  or 
control  over  the  horse  or  the  driving  of  it.  On  their  way  home  it  wa^' 
necessary  to  travel  over  a  county  highway  maintained  by  the  patrol  system' 
and  from  said  highway  to  a  road  leading  to  Craigville  station.  From  the* 
junction  of  these  two  roads  the  grade  of  the  county  highway  increased 
gradually  from  the  point  of  junction  of  the  two  roads  until  at  the  point' 
where  the  claimant  was  injured  the  side  of  the  traveled  portion  of  the  said* 
county  highway  nearest  the  Craigville  station  road  was  four  and  a  half  feet 
higher  than  the  grade  of  the  latter  road,  and  the  land  between  the  two. 
Upon  reaching  the  junction,  Mrs.  Kelly  by  mistake  failed  to  turn  from  the 
county  highway  into  the  Craigville  station  road,  but  proceeded  along  the 
county  highway  for  about  twenty  feet,  when  she  discovered  her  error  in 
failing  to  turn  into  the  Craigville  station  road.  Thereupon  sh^  intentionally 
turned  her  horse  to  the  right  in' an  effort  to  drive  into  and  upon  the  Craig- 
ville station  road,  but  in  doing  so  drove  off  the  road  and  into  said  ditch  and 
upset  the  horse  and  carriage  and  threw  the  claimant  and  herself  to  the  ground 
causing  to  the  claimant  the  injuries  here  involved.  It  was  dark  at  the  time 
and  Mrs.  Kelly  was  unfamiliar  with  the  road.  The  claimant  baaed  her  claim 
for  compensation  for  her  injuries  upon  the  alleged  negligence  of  the  state 
in  failing  to  place  and  maintain  a  guard  rail  along  the  side  of  the  county 
highway  from  the  junction  of  the  two  roads  up  the  grade  between  the  edgd 
of  the  road  and  the  bottom  of  the  enbankment  which  it  had  created. 

The  Court  held  that  the  evidence  warranted  the  conclusion  that  Mrs.  Kelly 
was  guilty  of  contributory  negligence  which  would  have  barred  a  recovery 
by  her  had  she  been  the  claimant,  but  that  the  claimant  was  a  mere  passenger 
under  circumstances  which  precluded  the  court  from  imputing  Mrs.  Kelly's 
negligence  to  her  or  charging  her  witli  it,  and  there  was  no  evidence  that 
she  failed  in  any  duty  whatsoever. 

The  Court  held  that  whether  the  failure  of  the  state  to  place  a  guard 
rail  along  the  embankment  between  these  two  roads  at  their  junction 
amounted  to  negligence  was  a  question  of  fact  which  in  ordinary  litigation 
would  be  for  the  jury  and  under  the  procedure  relating  to  the  Court  of 
Claims  was  for  the  Court.  This  question  depended,  in  any  case,  upon  the 
facts,  circumstances  and  surroundings  involved.  It  was  the  opinion  of  the 
Court  that  because  of  the  location  of  these  two  roads,  the  abrupt  rise  in 
grade,  and  the  ditch  alongside  of  the  road,  the  exercise  of  due  care  required 
the  installation  of  a  guard  rail  by  the  state. 
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The  negligence  of  Mrs.  Kelly  and  of  the  state  constituted  concurring, 
efficient,  proximate  causes  of  the  claimant's  injuries,  and  that  being  so  the 
claim  against  the  state  for  compensation  was  well  predicated. 

Claimant  was  allowed  $45  paid  to  doctors,  $1  paid  for  drugs,  and  $250 
for  her  personal  injuries,  making  a  total  award  of  $206. 

Claim  against  the  State  of  New  York  for  injuries  received 
from  being  thrown  out  of  a  carriage  into  a  ditch  because  of  the 
negligence  of  the  State  in  failing  to  place  a  guard  rail  at  a 
dangerous  place  on  a  public  highway. 

Scott  &  Sneed,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Henry  P.  Kevins, 
Deputy  Attorney-General),  for  State. 

Cunningham,  J. —  The  claimant  at  the  time  of  the  accident 
resided  in  Brooklyn,  but  had  been  .boarding  with  Mary  Kelly  at 
Blooming  Grove,  Orange  county,  some  months  prior  to  her  injury. 
She  is  married.  On  December  16,  1912,  she  accompanied  Mrs. 
Kelly  on  a  shopping  trip  to  MiddletQwn.  Mrs.  Kelly  drove  the 
conveyance  in  which  they  rode,  which  consisted  of  a  horse  and  a 
one-seated  carriage,  the  property  of  Mrs.  Kelly  or  her  husband. 
They  left  their  conveyance  at  Goshen,  and  from  there  went  to 
Middletown  by  other  means,  returning  to  Goshen  at  about  5 
o'clock  p.  M.,  and  started  with  the  horse  and  carriage  from  Goshen 
toward  their  abode  at  Blooming  Grove  at  about  5 :30  p.  m.  It  was 
then  dark.  The  claimant  was  unfamiliar  with  the  road, 
having  passed  over  it  only  twice  before.  The  journey  from 
Goshen  required  them  to  travel  from  a  certain  road  upon 
and  over  county  highway  No.  154  for  a  distance  of  about 
fifty  feet  to  the  junction  of  said  county  highway  with  a 
certain  road  leading  to  Craigville  station,  in  the  town  of  Blooming 
Grove,  and  then  from  said  county  highway  to  and  upon  said 
Craigville  station  road.  Said  county  highway  at  the  time  com- 
plained of  was  maintained  by  the  patrol  system,  and  had  been 
for  several  years  prior  thereto.  In  1909  this  county  highway 
had  been  reconstructed,  and  prior  thereto  it  had  been  practically 
level  with  the  road  to  the  Craigville  station,  but  in  process  of 
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said  reconstruction  its  grade  had  been  changed,  increasing  gradu- 
ally from  the  point  of  junction  of  the  two  roads  until  at  the  point 
where  the  claimant  was  injured  the  side  of  the  traveled  portion 
of  the  said  county  highway  nearest  the  Craigville  station  road  was 
four  and  a  half  feet  higher  than  the  grade  of  the  latter  road,  and 
the  land  between  the  two. 

The  claimant  had  and  exercised  no  authority  or  control  over  the 
said  horse  or  in  the  driving  of  it.  This  was  exclusively  under  the 
control  of  Mrs.  Kelly.  As  they  proceeded  on  their  way  home, 
Mrs.  Kelly  omitted  to  turn  from  the  county  highway  into  the 
Craigville  station  road,  but  proceeded  along  the  county  highway 
for  about  twenty  feet,  when  she  discovered  her  error  in  failing  to 
turn  into  the  Craigville  station  road.  Thereupon  she  intentionally 
turned  her  horse  to  the  right  in  an  effort  to  drive  into  and  upon 
the  Craigville  station  road,  but  in  doing  so  drove  off  the  road  and 
into  said  ditch  and  upset  the  horse  and  carriage  and  threw  the 
claimant  and  herself  to  the  ground,  causing  to  the  claimant  the 
injuries  here  involved. 

The  claimant  bases  her  claim  for  compensation  for  her  injuries 
upon  the  alleged  negligence  of  the  State  in  failing  to  place  and 
maintain  a  guard  rail  along  the  side  of  the  county  highway  from 
the  junction  of  the  two  roads  up  the  grade  between  the  edge  of 
the  road  and  the  bottom  of  the  embankment  which  it  had  created. 

Were  Mrs.  Kelly  the  claimant,  we  would,  on  the  evidence 
before  us  in  this  case,  refuse  her  redress,  because  there  is  no 
question  but  that  she  drove  the  horse  off  from  the  road  carelessly, 
and  that  her  contributory  negligence  would  bar  a  recovery  by 
her;  but  the  claimant  here  was  a  mere  passenger,  under  circum- 
stances which  preclude  us  from  imputing  Mrs.  Kelly's  negligence 
to  her  or  charging  her  with  it,  and  there  is  no  evidence  that  she 
failed  in  any  duty  whatsoever.  Ward  v.  Brooklyn  Heights  Rail- 
road Co.,  119  App.  Div.  487 ;  affd.,  190  N.  Y.  559. 

Whether  the  failure  of  the  State  to  place  a  guard  rail  along  the 
embankment  between  these  two  roads  at  their  junction  amounts 
to  negligence  is  a  question  of  fact.  This  question,  in  ordinary 
litigation,  would  be  for  the  jury,  and  under  our  procedure  is  for 
the  court.    Bryant  v.  Town  of  Randolph,  133  X.  Y.  YO;  Nichol- 
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son  V.  Town  of  Stillwater,  208  id.  203 ;  Wood  v.  The  Town  of 
Gilboa,  76  Hun,  175;  Ivory  v.  Town  of  Deer  Park,  116  N.  Y. 
476 ;  Van  Gasbeck  v.  Town  of  Saugerties,  82  Hun,  415 ;  Maxim 
V.  Town  of  Champion,  50  id.  88. 

It  depends,  in  any  case;  upon  the  facts,  circumstances  and  sur- 
roundings involved.  It  is  our  opinion  that  because  of  the  location 
of  these  two  roads,  and  the  abrupt  rise  in  grade,  amounting  to 
four  and  a  half  feet  at  a  point  twenty  feet  from  its  beginning  at 
their  junction  and  because  of  the  ditch  alongside  of  said  road, 
the  exercise  of  due  care  required  the  installation  of  a  guard  rail 
by  the  State.  Such  a  point,  obviously,  requires  different  con- 
sideration  from  an  embankment  located  at  other  points  along  the 
highway,  and  remote  from  a  curve,  intersection  or  junction.  The 
requirements  of  each  case  depend  upon  the  particular  circum- 
stances involved,  and,  in  this  case,  after  some  hesitation,  we  arrive 
at  the  conclusion  that  due  care  necessitated  a  rail  at  this  point, 
and  that  its  omission  was  negligence.  Xo  question  of  notice  of  the 
defect  can  be  involved  here.  The  highway  had  been  under  the 
patrol  system  for  at  least  three  years.  The  defect  was  not  one 
which  had  developed,  but  was  inherent  in  the  building  of  the 
reconstructed  road. 

It  appears,  therefore,  that  Mrs.  Kelly  was  negligent  and  that 
the  State  was  negligent.  We  find  further  that  their  negligence 
constituted  concurring,  efficient,  proximate  causes  of  the  claimant's 
injuries,  and  that  being  so  the  claim  against  the  State  for  compen- 
sation is  well  predicated.  Thompson  v.  Town  of  Bath,  142  App. 
Div.  331;  Sweet  v.  Perkins,  196  K^.  Y.  482;  Ivory  v.  Town  of 
Deer  Park,  supra;  Wood  v.  Town  of  Gilboa,  siipra;  Ring  v.  City 
of  Cohoes,  77  N.  Y.  83. 

*  The  claimant  being  entitled  to  recover,  the  motions  made  by 
the  State  at  the  trial  for  the  dismissal  of  the  claim,  decision  of 
which  were  reserved,  are  denied,  with  an  exception  to  the  State 
as  to  each.  The  amount  of  her  recovery  shall  be  in  the  sum  of 
$15  paid  by  her  to  Doctor  Davie;  $30  paid  by  her  to  Doctor 
Willis;  $1  for  drugs,  and  the  sum  of  $250  for  her  personal 
injuries,  amounting  in  all  to  a  total  recovery  of  $296. 

Ackerson,  P.  J.,  concurs. 
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Annie  E.  Osterhout  v.  State  of  New  York 

No.  1654-A 

(Dated  June  27,  1917) 

Claim  for  damages  for  personal  injuries  resulting  from  automobile  accident 

on  state  highway 

The  claimant  was  riding  in  an  automobile  owned  by  her  husband  and  which 
was  being  operated  by  him  without  the  exercise  on  her  part  of  any  direction, 
control  or  authority  in  connection  with  the  driving  or  management  of  the  same. 
While  they  were  in  the  act  of  turning  from  one  highway  onto  a  state  highway 
maintained  under  the  patrol  system,  the  automobile  slid  into  a  ditch  at  a  cul- 
vert on  the  side  of  the  latter  highway,  causing  the  personal  injuries  to  recover 
damages  for  which  the  present  claim  was  filed.  The  Court  found  that  the  facts 
warranted  the  conclusion  that  the  accident  was  due  not  only  to  the  negligence 
of  the  husband  in  driving  the  car  at  an  excessive  speed  at  the  turn  and  in 
otherwise  improperly  manipulating  the  machine  at  that  point,  but  was  also 
due  to  the  negligence  of  the  state  in  building  and  maintaining  the  state  high- 
way with  an  unusual  crown  and  in  failing  properly  to  guard  the  open  ditch 
and  culvert. 

Whether  a  guard  rail  at  a  given  place  along  a  public  highway  is  required 
by  the  exercise  of  due  care  and  prudence,  and  its  omission  amounts  to 
negligence,  is  a  question  of  fact  within  the  proper  sphere  of  determination 
of  this  Court. 

The  Court  held  that  under  the  circumstances  of  this  case  and  tlie  evidence 
received  on  the  trial  the  negligence  of  her  husband  could  not  be  imputed  to 
the  claimant  and  that  she  personally  was  not  guilty  of  any  negligence. 

If  the  negligent  acts  of  two  or  more  persons  concur  in  contributing  to 
an  accident,  and  both  are  efficient  and  proximate  causes  thereof,  the  injured 
person  may  hold  them  jointly  and  severally  liable.  In  this  case  there  are 
two  proximate  concurring  causes  of  the  injury,  and  the  state  can  be  held 
liable  because  one  of  such  causes  was  attributable  to  the  fault  of  its  officials 
and  servants. 

The  Court  held  that  the  claimant  was  therefore  entitled  to  recover 
against  the  state  such  damages  as  would  compensate  her  for  her  injuries 
which  were  found  to  be  the  sum  of  five  hundred  dollars. 

Claim  against  the  State  of  New  York  resulting  from  the  neg- 
ligence of  the  State  in  not  erecting  a  guard  rail  at  a  dangerous 
road  intersection. 

Rendick  &  Gardner,  for  claimant. 

Egbert  E.  Woodbury,  Attorney-General  (Edmund  11.  Lewis, 
Deputy  Attorney-General),  for  the  State  of  New  York, 
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Cunningham,  J. —  The  Cochecton  turnpike,  so-called,  is  an 
important  and  much  traveled  public  highway,  leading  from  the 
village  of  Montgomery  to  the  city  of  Newburgh,  Orange  county. 
It  runs  east  and  west  and  is  crossed  at  right  angles  by  the  Walden- 
Maybrook  public  road  which,  of  course,  runs  in  a  northerly  and 
southerly  direction.  The  accident  to  the  claimant,  which  is  the 
gravamen  of  this  claim,  is  alleged  to  have  occurred  near  the  place 
of  intersection  of  these  two  highways,  and  at  a  point  on  that  part 
of  the  said  Cochecton  turnpike  known  as  county  highway  No.  43, 
section  2.  The  highway  at  the  place  of  the  injury  was  then  main- 
tained,  and  for  some  time  prior  thereto  had  been  maintained,  by 
the  State  by  the  patrol  system.  To  reach  Newburgh  from  Walden, 
over  these  highways,  it  was  necessary  to  proceed  from  Walden  in 
a  southerly  direction  toward  the  Cochecton  turnpike,  turning  to 
the  left,  or  in  an  easterly  direction,  (at  the  point  of  intersection 
therewith,  and  thence  to  Newburgh.  At  the  time  of  the  injury  to 
the  claimant,  the  grade  from  the  Walden-Maybrook  road  up  to 
and  upon  the  Cochecton  turnpike  was  between  2  and  2%  per 
cent,  and  the  Cochecton  turnpike,  from  the  point  of  intersectioni, 
easterly  toward  Newburgh,  and  for  a  distance  of  at  least  several 
hundred  feet  easterly  from  said  intersection,  was  at  a  grade  of 
between  6  and  7  per  cent.  The  Cochecton  turnpike  was  a  mac- 
adam road,  with  a  hard  smooth  surface,  and  the  Walden-May- 
brook road  an  improved  gravel  road  with  the  usual  gravel  surface. 
The  metal  portion  of  the  Cochecton  turnpike  at  the  point  of 
intersection,  and  for  a  considerable  distance  easterly  therefrom, 
was  sixteen  feet  in  width,  and  at  the  time  of  the  accident  had  an 
unusually  high  crown,  its  height  being  variously  described,  but, 
without  doubt,  of  an  unusual  height  and  character  in  relation  to 
the  sides  of  the  metal  portion  of  the  road  and  to  the  shoulders 
thereof,  making  the  surface  of  the  turnpike,  throughout  that 
portion  of  it  with  which  we  are  concerned,  especially  and  un- 
usually rounded.  There  was  located  along  the  southerly  side  of 
the  turnpike  an  open  ditch  between  five  and  six  feet  deep,  the 
ditch  running  parallel  to  the  southerly  side  of  the  road  for  a 
great  distance  from  the  east,  and  from  the  direction  of  Newburgh, 
down  the  grade  to  the  west  toward  the  place  of  intersection  of 
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the  two  roads,  terminating  at  a  concrete  culvert  situated  at  a 
point  upon  the  southerly  side  of  said  road  about  fifty-nine  feet 
easterly  from  the  point  of  intersection  of  the  two  highways.  The 
ditch  and  culvert  were  approximately  three  feet  from  the  edge  of 
the  metal  of  said  road.  There  was  no  guard  rail  or  other  barrier 
or  protective  device  along  said  highway  or  ditch  or  at  or  near 
said  culvert. 

On  December  12,  1913,  the  claimant  was  a  passenger  in  an 
automobile  owned  by  her  Husband,  Harry  S.  Osterhout,  having  or 
exercising  no  direction,  control  or  authority  in  the  driving  or 
management  of  the  same,  and  proceeding  from  Walden  over  the 
highway  aforesaid  toward  Newburgh.  While  approaching  the 
intersection  of  the  two  roads,  the  claimant  and  her  husband 
observed  another  automobile  coming  down  the  grade  of  the 
Cochecton  turnpike  from  the  east,  and  proceeding  on  the  right  or 
northerly  side  thereof,  in  a  westerly  direction,  toward  the  said 
intersection,  and  the  claimant's  husband  then  turned  into  the 
Cochecton  turnpike  and  to  the  right  or  southerly  side  thereof. 
While  they  were  in  the  act  of  so  doing,  and  proceeding  over  to 
and  upon  the  right  or  southerly  side  of  the  latter,  the  automobile 
in  which  she  was  riding  was  driven,  precipitated  or  fell  into 
said  ditch  at  said  culvert,  damaging  said  machine  and  injuring 
claimant,  and  causing  her  the  injury,  pain  and  inconvenience, 
which  are  the  subject  of  this  claim. 

She  contends  that  the  automobile  in  which  she  was  riding  was 
being  carefully  and  properly  driven  at  the  time,  and  that  due  to 
the  nature  of  the  Cochecton  turnpike  at  and  near  the  place  thereof, 
and  its  precipitous  or  rounded  formation,  the  uncovered  ditch,  the 
culvert,  and  the  lack  of  guard  rail  or  other  protection  thereat,  and 
the  other  physical  conditions  we  have  mentioned,  the  automobile, 
without  any  negligence  on  her  part,  or  on  the  part  of  her  husband, 
slid  or  fell  over  the  culvert  and  into  the  ditch,  causing  her 
injury.  The  occurrence,  however,  was  observed  by  two  disinter- 
ested witnesses  from  their  dwelling  house  located  near  the  cross- 
roads, and  but  a  few  feet  distant  from  the  culvert.  They  testify 
that  they  observed  the  approach  of  the  automobile  from  Walden 
to  the  turnpike,  one  of  them  describing  it  as  "  going  like  the 
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Devil  "  at  the  time,  and  estimating  its  speed  from  thirty  to  thirty- 
live  miles  an  hour.  The  evidence  is  undisputed  that  the  claimant's 
husband  was  familiar  with  the  roads  and  all  the  surroundings, 
and  had  driven  over  this  route  on  various  previous  occasions. 

We  conclude,  in  view  of  the  circumstances  and  of  his  knowledge 
thereof,  that  he  attempted  to  make  the  turn  at  an  unsafe  and 
careless  rate  of  speed,  and  that  his  operation  of  the  automobile 
at  the  time  was  negligent  and  improper,  and  that  his  negligence 
and  improper  manipulation  of  the  automobile  at  the  time  was  a 
proximate  and  efficient  cause  of  the  accident  and  the  injuries  to 
the  claimant.  Were  he  the  claimant  here,  this  conduct  on  his 
part  would,  of  course,  defeat  a  recovery  bv  him  and  the  inquiry 
need  proceed  no  further.  But,  under  the  circumstances  of  this 
case  and  the  evidence  received  on  the  trial,  the  negligence  of  her 
husband  cannot  be  imputed  to  the  claimant,  nor  is  she  chargeable 
therewith,  nor  is  it  contended  that  she  was  guilty  of  any  n^- 
ligence  personally.  Ward  v.  Brooklyn  Heights  Railroad  Com- 
pany, 119  App.  Div.  487,  affd.,  190  X.  Y.  559. 

We  are  obliged,  therefore,  to  inquire  if  the  State  was  negligent 
in  the  premises,  and  if  so  whether  the  negligence  of  the  State  was 
a  proximate  cause,  and  such  proximate  cause,  of  the  claimant's 
injuries  as  to  render  the  State  liable  therefor.  We  conclude 
from  tlie  evidence  that  not  onlv  was  the  claimant's  husband 
negligent,  but  that  the  State  and  its  officers  were  n^ligent  in 
the  construction  and  maintenance  of  this  highway  and  its  appur- 
tenances. This  was  a  right-angle  crossing,  a  crossing  which 
ordinary  care  would  require  the  State  to  properly  construct  and 
guani  Furthermore,  the  approach  to  the  turnpike  from  the 
Waldeu-ilaybrook  road  was  by  an  up  grade  and  then  the  Cochee- 
ton  turnpike  from  the  point  of  intersection  easterly  was  built 
at  a  grade  of  betwtH^i  6  and  T  per  cent.  These  grades  required 
the  driver  in  the  exenMse  of  ordinary  care  to  apply  a  sufficient 
amount  of  motive  jxnver  to  his  machine  to  carry  it  up  same  at  a 
pn>jH^r  s{>etxl.  To  do  this,  while  making  the  turn,  even  in  the 
exen*ist^  of  due  care,  would  create  a  natural  tendency  to  carry 
the  automobile  over  the  prtx*ipitous  crown  and  down  the  declivity 
and  into  the  ditch  on  the  other  side.     Xo  reas4:^n  is  evident  why 
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this  ditch  should  have  been  open  construction  so  near  the  point 
of  intersection  of  these  roads,  or  why  such  a  culvert  should  have 
been  placed  so  near  the  point  of  intersection.  In  our  opinion,  the 
unusual  crown  and  rounded  character  of  the  road  was  careless 
and  improper  construction  and  maintenance;  that  the  open  ditch 
and  culvert  at  that  point,  unprotected  by  guard  rail,  were,  also 
such  in  view  of  all  the  conditions  obtaining  at  that  place. 
Whether  a  guard  rail  at  a  given  place  along  a  public  highway  is 
required  by  the  exercise  of  due  care  and  prudence,  and  its  omis- 
sion amounts  to  negligence,  is  a  question  of  fact,  and  in  other 
tribunals  is  within  the  proper  sphere  of  determination  by  the 
jury.  Bryant  v.  Town  of  Randolph,  133  N.  Y.  70 ;  Nicholson  v. 
Town  of  Stillwater,  208  id.  203;  Wood  v.  Town  of  Gilboa,  76 
Hun,  175 ;  Ivory  v.  Town  of  Deer  Park,  116  N.  Y.  476. 

We  hold  its  omission  at  this  place,  under  all  the  conditions  we 
have  described,  to  amount  to  negligence  on  the  part  of  the  State 
and  its  officers,  and  of  this  negligent  condition  the  State  had 
ample  notice.  The  town  board  of  Montgomery,  prior  to  the 
accident,  passed  a  resolution  to  erect  a  guard  rail  at  the  point,  at 
its  own  expense,  and  communicated  its  purpose  to  the  State  High- 
way Commission,  but  was  reminded  that  the  town  had  nothing 
to  do  with  State  and  county  highways,  and  was  in  substance 
directed  to  refrain  from  interfering.  The  town  superintendent  of 
highways  communicated  with  the  county  superintendent  of  high- 
ways, and  it  was  again  called  to  the  attention  of  the  proper  State 
officials,  all  of  which  afforded  the  latter  reasonable  and  ample 
opportunity  to  correct  the  defective  condition  which  we  have 
described. 

Having  found  the  State  to  have  been  guilty  of  negligence,  we 
find,  too,  that  its  negligence  was  an  efficient  and  proximate  cause 
of  the  claimant's  injury.  Therefore,  the  claimant's  injuries  were 
due  to  two  efficient,  proximate  and  concurring  causes,  to  wit,  the 
negligence  of  her  husband  and  the  aforesaid  negligence  of  the 
State.  The  test  in  determining  whether  the  State's  negligence 
is  such  a  cause  is  whether  without  it  the  casualty  would  have 
happened.  In  the  language  of  the  court  in  Sweet  v.  Perkins, 
J96  N.  Y.  482,  485:     "Where  concurrence  in  cause  is  charged, 
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the  test  is  simply  could  the  accident  have  happened  without  their 
co-operation  ?" ;  and  in  Thompson  v.  Town  of  Bath,  142  App.  Div. 
331,  333,  the  court  says:  "  I  think  the  evidence  justifies  the  con- 
clusion that  but  for  the  faulty  condition  of  the  bridge,  and  par- 
ticularly the  loose  plank  projecting  beyond  the  outside  stringer, 
the  .casualty  would  not  have  happened ;  and  that  is  the  test  in 
determining  the  question  as  to  whether  that  was  an  efficient  con- 
curring cause  for  which  the  defendant  is  liable." 

If  the  negligent  acts  of  two  or  more  persons  concur  in  con- 
tributing to  an  accident,  and  both  are  efficient  and  proximate 
causes  thereof,  the  injured  person  may  hold  them  jointly  and 
severally  liable.  In  this  case  there  are  two  proximate  concurring 
causes  of  the  injury,  and  the  responsibility  rests  with  the  defend- 
ant in  this  claim,  because  one  of  such  causes  was  attributable  to 
the  fault  of  its  officials  and  servants.  Thompson  v.  Town  of 
Bath,  142  App.  Div.  331;  Sweet  v.  Perkins,  196  K  Y.  482; 
Ivory  V.  Town  of  Deer  Park,  116  id.  476 ;  Ring  v.  City  of  Cohoes, 
77  id.  83. 

The  claimant  is,  therefore,  entitled  to  recover  against  the  State 
such  damages  as  will  compensate  her  for  her  injuries,  which  we 
find  to  be  the  sum  of  $500.  The  motions  which  were  made  by 
the  State  at  the  trial  for  the  dismissal  of  the  claim  herein, 
decision  upon  which  was  reserved,  respectively,  are,  respectively, 
denied,  with  an  exception  to  the  State  to  the  ruling  of  the  court 
as  to  each  motion. 

Ackerson,  P.  J.,  concurs. 


Harry  S.  Osterhout  v.  State  of  New  York 

No.  1655-A 

(Dated  June  27,  1917) 

Claim  for  damages  resulting  from  injuries  sustained  by  claimant's  wife  and 
to  claimant's  automobile  in  accident  on  state  higbway 

The  claimant  is  tbe  husband  of  Annie  E.  Osterhout,  who  was  given  an 
award  for  the  personal  injuries  sustained  by  her  in  the  automobile  accident 
referred  to  in  claim  No.  1654-A,  the  opinion  in  which  is  reported  at  page  31, 
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He  seeks  to  recover  damages  against  the  state  for  the  amounts  he  expended 
for  the  medical  care  and  nursing  of  his  wife  because  of  the  said  injuries, 
for  the  loss  of  her  services  due  thereto,  and  for  the  damages  to  his  automobile. 
The  Court  held,  for  the  reasons  stated  at  length  in  the  preceding  opinion, 
that  the  husband  was  g^lty  of  contributory  negligence  and  accordingly  dis- 
missed the  claim. 

Claim  against  the  State  of  New  York  for  damages  for  medical 
services  and  nursing  of  claimant's  wife,  loss  of  her  services  and 
damage  to  claimant's  motor  car. 

Rendich  &  Gardner,  for  claimant. 

Egburt  E.  Woodbury,  Attorney-General  (Edmund  H.  Lewis, 
Deputy  Attorney-General),  for  State. 

Cunningham,  J. —  The  claimant  herein  is  the  husband  of 
Annie  E.  Osterhout,  who  is  the  claimant  in  Claim  No.  1654-A, 
heretofore  determined  by  this  court.  This  claim  grows  out  of  the 
same  transaction  as  the  said  claim  of  Annie  E.  Osterhout  and  is 
for  alleged  damages  to  the  claimant  as  a  result  thereof.  They 
are  alleged  to  consist  of  amounts  expended  by  the  claimant  for 
medical  care  and  nursing  of  his  said  wife,  because  of  injuries 
sustained  by  her  in  said  accident,  and  also  for  the  loss  of  her 
services  due  thereto,  and  for  the  injuries  sustained  by  the  claim- 
ant's motor  car.  The  facts  are  fully  stated  in  the  opinion  of  the 
court  in  the  said  claim  of  Annie  E.  Osterhout.  The  evidence 
requires  a  determination  adverse  to  this  claimant.  It  necessitates 
a  judgment  dismissing  his  claim,  for  the  reason  that  the  claimant 
has  not  only  failed  to  establish  his  freedom  from  negligence  con- 
tributing to  the  injuries  and  damages  he  is  alleged  to  have  sus- 
tained, but,  on  the  contrary,  the  evidence  affirmatively  establishes 
to  our  satisfaction  that  his  own  lack  of  due  care  was  responsible 
very  materially  at  least,  for  the  accident  and  its  consequences. 
That  negligence  and  lack  of  care  consisted,  among  other  things,  in 
the  attempt  by  the  claimant,  who  was  in  the  management  and 
control  of  the  automobile,  to  make  the  turn  into  the  Cochecton 
turnpike  at  a  speed  which  we  are  convinced  was  excessive,  negli- 
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gent  and  dangerous,  particularly  in  view  of  the  circumstances  and 
conditions  of  which  he  had  full  knowledge.  Such  being  the  case, 
elementary  and  unquestionable  legal  principles  bar  any  recovery 
by  him,  quite  irrespective  of  any  inquiry  regarding  the  alleged 
negligence  of  the  State  or  its  servants. 

Ackerson,  P.  J.,  concurs. 


Edith  A.  Scott,  as  Executrix  of  the  Last  Will  and  Testament 
of  Mary  Scott  Bennett,  Deceased,  v.  State  of  New  York 

No.  2752-A 

(Dated  September  6,   1917) 

Claim  for  damages  resulting  from  death  of  claimant's  testator  in  automobile 

accident  on  canal  lift  bridge. 

West  Genesee  street  in  Syracuse,  N.  Y.,  crosses  the  Erie  canal  over  a 
hoist  bridge  owned  and  controlled  by  the  state.  When  raised  the  bottom  of 
the  bridge  was  up  about  nine  feet  and  four  inches  above  the  surface  level  of 
the  street,  and  there  was  an  open  space  left  in  the  street.  At  all  such  times 
this  open  space  and  the  exposed  canal  were  unguarded  by  any  gate,  or  other 
barrier,  to  prevent  travellers  going  into  the  canal.  A  street  surface  electric 
car  track  extended  along  said  street  and  across  said  bridge.  About  eighty- 
two  feet  east  of  the  canal  was  a  steam  railroad  bridge  crossing  over  the 
street.  When  the  hoist  bridge  is  up  it  is  in  the  same  line  of  vision  as  the 
railroad  bridge  to  a  person  approaching  the  canal  from  the  west  on  said 
street.  An  electric  light  pole,  carrying  an  arc  light  about  twenty-five  feet 
above  the  street  surface,  stood  on  the  east  side  of  the  street  about  eighteen 
feet  west  of  the  canal  bridge.  When  the  hoist  bridge  was  up  after  dark  the 
light  from  this  lamp  was  intercepted  by  the  hoist  bridge  to  such  an  extent 
that  it  did  not  shine  into  the  canal,  but  caused  the  bridge  to  cast  a  shadow 
into  the  latter.  At  such  times  the  canal  under  the  bridge  presented  the  same 
appearance  as  the  street  surface,  and  to  one  approaching  it  from  the  west 
the  open  space  under  the  bridge  appeartxi  to  be  a  part  of  the  street.  On 
November  2,  1913,  Tliomas  TI.  Bennett,  the  husband  of  the  decedent,  was 
driving  his  automobile  down  West  Genes le  street  from  a  westerly  direction 
and  approaching  the  hoist  bridge.  The  decedent  sat  on  the  rear  seat.  The 
top  was  up  and  the  electric  headlights  were  out,  owing  to  the  traffic  rules  of 
the  city  of  Syracuse  with  which  Bennett  was  familiar.  It  was  dark.  Mr. 
Bennett  drove  the  machine  down  the  south  side  of  the  street,  and  on  the 
south  side  of  the  car  tracks,  until  he  came  to  a  street  car  standing  on  the 
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curve  in  the  tracks  west  of  the  hoist  bridge.  The  street  car  was  headed 
easterly,  its  front  end  being  about  fifty  feet  west  of  the  canal.  The  automobile 
crossed  the  car  tracks  just  west  of  the  car.  Bennett  drove  by  it  at  about  six 
miles  an  hour.  As  he  passed  the  front  end  of  the  car  he  saw  a  red  lantern 
standing  east  of  it  and  in  front  of  tlie  car,  between  the  car  tracks.  It  stood 
about  twelve  feet  west  of  the  canal  and  was  well  toward  the  southerly  side  of 
the  street.  The  automobile  proceeded  past  it  on  the  northerly  side  of  the 
street  until  it  reached  the  canal.  Unknown  to  Bennett,  or  the  occupants  of 
the  automobile,  the  hoist  bridge  was  up  and  the  automobile  ran  slowly  into 
the  canal  and  Mary  Scott  Bennett  was  drowned.  None  of  the  occupants  of 
the  automobile  knew  the  canal  bridge  was  a  hoist  bridge,  and  Bennett 
believed  it  to  be  a  stationary  bridge  and  was  ignorant  of  the  fact  that  the 
water  which  it  spanned  was  the  Erie  canal.  The  employees  of  the  state  at  this 
time  had  raised  the  bridge  to  allow  a  boat  to  pass,  and  to  warn  the  public 
had  placed  the  lantern  a^  above  described.  A  flagman  was  stationed  on  the 
east  side  of  the  canal  with  a  red  lantern  in  his  hand.  It  was  his  duty  to 
guard,  as  best  he  could,  six  openings  or  approaches  to  the  bridge,  three  on 
each  side  of  the  canal.  The  state  furnished  no  other  protection  to  the  public, 
except  a  gong,  which  was  tapped  two  or  three  times  before  the  bridge  was 
raised,  but  ceased  after  it  was  raised.  This  gong  was  sounded  only  at  a  time 
when  the  occupants  of  the  automobile  were  too  far  away  to  hear  it.  The 
flagman  swung  his  lantern  usually  when  he  saw  some  one  approaching,  and 
he  did  not  see  this  automobile  and  he  gave  no  warning.  The  same  system 
of  warning  to  the  public  and  the  situation  described  had  existed  at  this  point 
for  many  years.  This  street  is  much  traveled  and  is  the  main  highway  for 
traffic  east  and  west.  The  occupants  of  the  automobile  were  residents  of  the 
city  of  Oswego,  (N*.  Y.  The  decedent  had  no  direction  or  control  of  the 
automobile  whatever. 

The  Court  held  that  the  bridge  maintained  by  the  state  created,  when 
raised,  an  exceedingly  dangerous  situation.  It  devolved  upon  the  state  to  use 
reasonable  care  to  protect  motorists  and  others  from  injury  as  a  result  of  the 
conditions  which  it  created.  Instead,  it  maintained  and  operated  its  bridge 
at  night  without  adequate  light,  without  barrier,  gate  or  proper  mechanical 
warning  device  and  with  but  one  flagman  who,  obviously,  was  inadequate  for 
the  responsibilities  imposed  upon  him.  The  Court  further  held  that  the 
decedent  personally  was  free  from  contributory  negligence  and  that  Mr. 
Bennett's  failure  to  halt,  when  he  discovered  the  red  lantern,  was  due  to  no 
negligence  of  his  own,  but  wholly  to  the  inadequacy  of  the  warning  light  and 
the  misleading  position  in'  which  it  was  placed,  and  the  surroundings  and 
circumstances  under  which  he  approached  it.  Even  were  he  negligent,  his 
negligence  could  not  be  imputed  to  the  decedent,  for  she  neither  possessed 
nor  exercised  any  direction  or  control  over  the  automobile  at  the  time. 

An  award  was  accordingly  made  for  the  claimant  for  $10,000,  with  interest 
from  November  2,  1913. 

Claim  against  the  State  of  New  York  arising  from  the  death 
by  drowning  of  ^fary  Scott  Bennett  by  being  precipitated  into 
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the  Erie  canal  because  of  the  lifting  of  a  hoist  bridge  without 
sufficient  precautions  on  the  part  of  the  State. 

Udelle  Bartlett,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Henry  P.  Nevins,  Deputy 
Attorney-General),  for  State. 

Cu-xNiNGHAM,  J. —  This  is  a  claim  for  damages  for  the  death 
of  Mary  Scott  Bennett,  due  to  the  alleged  negligence  of  the  State. 

West  Genesee  street,  in  the  city  of  Syracuse,  N.  Y.,  crosses  the 
Erie  canal,  and  at  the  point  of  intersection  runs  substantially 
east  and  west.  The  canal  runs  substantially  north  and  south. 
On  November  2,  1913,  and  for  many  years  theretofore,  the  State 
owned  and  controlled  a  hoist  bridge  at  said  point  of  intersection, 
and  raised  and  lowered  it  for  the  passage  of  boats  when  necessary. 
When  raised  the  bottom  of  the  bridge  was  up  about  nine  feet 
and  four  inches  above  the  surface  level  of  the  street,  and  there 
was  an  open  space  left  in  the  street.  The  canal  thereby  was 
exposed  for  the  length  and  width  of  said  bridge.  At  all  such 
times  this  open  space  and  the  exposed  canal  were  unguarded  by 
any  gate,  or  other  barrier,  to  prevent  travelers  going  into  the 
canal.  A  street  surface  electric  car  track  extended  along  said 
street  and  across  said  bridge.  The  width  of  the  bridge  from  the 
north  to  the  south  between  the  curbs  was  twenty-one  feet  two 
inches.  The  railroad  tracks  across  the  bridge  were  south  of  the 
center  line  of  the  latter.  From  the  north  curb  of  the  bridge  to 
the  north  rail  of  the  track  was  eleven  feet.  It  was  four  feet 
eight  and  one-half  inches  between  the  rails,  and  five  feet  six  . 
inches  from  the  south  rail  to  the  south  curb.  About  eighty-two 
feet  east  of  the  canal  was  a  steam  railroad  bridge  crossing  over 
the  street,  carrying  three  tracks.  The  bottom  of  this  bridge 
was  about  thirteen  feet  above  the  street  surface.  The  street  run- 
ning west  from  the  canal  turns  northerly  and  goes  up  a  grade 
westerly  from  the  canal,  and  the  street  car  track  just  west  of  the 
canal  turns  to  the  south  and  makes  a  curve  on  the  south  side  of 
said  street.     When  the  hoist  bridge  is  up  it  is  in  the  same  line 
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of  vision  as  the  railroad  bridge  to  a  person  traveling  easterly, 
approaching  the  canal  from  the  west  on  said  street.  The  street 
on  the  west  side  of  the  canal  descends  toward  the  canal  on  a 
grade  of  about  5  per  cent,  and  on  the  east  side  of  the  canal  it 
descends  toward  the  railroad  bridge  on  a  grade  of  about  7  per 
cent.  An  electric  light  pole,  carrying  an  arc  light  about  twenty- 
five  feet  above  the  street  surface,  stood  on  the  east  side  of  the 
street  about  eighteen  feet  west  of  the  canal  bridge.  When  the 
hoist  bridge  was  up  after  dark  the  light  from  this  lamp  was 
intercepted  by  the  hoist  bridge  to  such  an  extent  that  it  did  not 
shine  into  the  canal,  but  caused  the  bridge  to  cast  a  shadow  into 
the  latter.  At  such  times  the  canal  under  the  bridge  presented 
the  same  appearance  as  the  street  surface,  and  to  one  approaching 
it  fpom  the  west  the  open  space  under  the  bridge  appeared  to  be  a 
part  of  the  street.  It  was  difficult  for  one  approaching  the  bridge 
from  the  west  at  night  to  distinguish  between  the  railroad  bridge 
and  the  hoist  bridge  when  the  latter  was  up. 

On  November  2,  1913,  Thomas  H.  Bennett,  the  husband  of 
the  decedent,  was  driving  his  automobile  down  said  street  from 
a  westerly  direction  and  approaching  the  hoist  bridge.  The  dece- 
dent sat  on  the  rear  seat,  there  being  five  persons  in  the  ear. 
The  top  was  up  and  the  electric  headlights  were  out,  owing  to 
the  traffic  rules  of  the  city  of  Syracuse,  with  which  Bennett  was 
familiar.  It  was  dark.  Mr.  Bennett  drove  the  machine  down 
the  south  side  of  the  street,  and  on  the  south  side  of  the  car 
tracks,  until  he  came  to  a  street  car  standing  on  the  curve  in  the 
tracks  west  of  the  hoist  bridge.  The  street  car  was  headed  east- 
erly, its  front  end  being  about  fifty  feet  west  of  the  canal.  The 
automobile  crossed  the  car  tracks  just  west  of  the  car.  Bennett 
saw  that  no  passengers  were  boarding  or  leaving  the  street  car; 
he  drove  by  it  at  about  six  miles  an  hour.  As  he  passed  the 
front  end  of  the  car  he  saw  a  red  lantern  standing  east  of  it, 
and  in  front  of  the  car,  between  the  car  tracks.  It  stood  about 
twelve  feet  west  of  the  canal  and  was  well  toward  the  southerly 
side  of  the  street.  The  automobile  proceeded  p«ast  it  on  the 
northerly  side  of  the  street  until  it  reached  the  canal.     Unknown 
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to  Bennett,  or  the  occupants  of  the  automobile,  the  hoist  bridge 
was  up  and  the  automobile  ran  slowly  into  the  canal  and  Mary 
Scott  Bennett  was  drowned. 

When  Bennett  saw  the  red  lantern  he  recognized  that  it  was 
between  the  car  tracks  and  concluded  that  it  was  a  signal  to  pre- 
vent the  street  car  from  proceeding  further.  None  of  the  occu- 
pants of  the  car  discovered  the  lantern  until  they  were  about 
opposite  the  east  end  of  the  street  car,  which  was  between  the 
automobile  and  the  lantern,  as  the  former  proceeded  easterly,  and 
cut  off  the  view  of  the  lantern  from  the  occupants  of  the  automo- 
bile, until  the  latter  had  reached  a  point  about  opposite  the  east 
end  of  the  street  car.  None  of  the  occupants  of  the  automobile 
knew  the  canal  bridge  was  a  hoist  bridge,  and  Bennett  believed 
it  to  be  a  stationary  bridge  and  was  ignorant  of  the  fact  that 
the  water  which  it  spanned  was  the  Erie  canal.  The  employees 
of  the  State  at  this  time  had  raised  the  bridge  to  allow  a  boat 
to  pass,  and  to  warn  the  public  had  placed  the  lantern  as  above 
described.  A  flagman  was  stationed  on  the  east  side  of  the 
canal  with  a  red  lantern  in  his  hand.  It  was  his  duty  to  guard, 
as  best  he  could,  six  openings  or  approaches  to  the  bridge,  three 
on  each  side  of  the  canal.  The  State  furnished  no  other  pro- 
tection to  the  public,  except  a  gong,  which  was  tapped  two  or 
three  times  before  the  bridge  was  raised,  but  ceased  after  it  was 
raised.  This  gong  was  sounded  only  at  a  time  when  the  occu- 
pants of  the  automobile  were  too  far  away  to  hear  .it.  The  flag- 
man swung  his  lantern  usually  when  he  saw  some  one  approach- 
ing, and  he  did  not  see  this  automobile  and  he  gave  no  warning. 
The  same  system  of  warning  to  the  public  and  the  situation 
described  had  existed  at  this  point  for  many  years.-  This  street 
is  much  traveled  and  is  the  main  highway  for  traffic  east  and 
west.  The  occupants  of  the  automobile  were  residents  of  the 
city  of  Oswego,  N.  Y.  The  decedent  had  no  direction  or  control 
of  the  automobile  whatever. 

She  was  forty-six  years  of  age,  her  husband  fifty  years  of  age, 
and  her  only  child,  a  daughter,  was  ten  years  old.  She  was  a 
woman  of  domestic  tastes  and  was  actively  concerned  and  engaged 
in  the  care  of  the  household  and  in  the  clothing  and  general  and 
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musical  education  of  her  daughter.  Before  marriage  she  was 
the  preceptress  of  the  Staten  Island  Academy,  and  it  is  evident 
was  a  woman  of  character  and  culture. 

The  State  raises  no  question  of  law  as  a  barrier  to  recovery. 
The  legal  principles  applicable  are  undisputed.  Our  inquiry  is 
one  of  fact  alone. 

Discussion  and  argument  are  superfluous  here.  A  mere  recital 
of  the  facts  of  this  tragedy  suflSces  to  make  clear  the  State's 
responsibility  for  the  result.  The  bridge  maintained  by  it 
created,  when  raised,  an  exceedingly  dangerous  situation.  It 
devolved  upon  the  State  to  use  reasonable  care  to  protect  motorists 
and  others  from  injury  as  a  result  of  the  conditions  which  it 
created.  We  are  in  no  doubt  that  it  failed  lamentably  in  its 
obligation.  Instead,  it  operated  this  bridge  in  a  manner  exceed- 
ingly careless  of  the  lives  of  its  people.  Having  maintained  and 
operated  its  bridge  at  night  under  the  circumstances  which  we 
have  described,  without  adequate  light,  without  barrier,  gate  or 
proper  mechanical  warning  device  and  with  but  one  flagman, 
who,  obviously,  was  inadequate  for  the  responsibilities  imposed 
upon  him,  the  State  urges  that  it  fulfilled  its  duty  to  the  traveling 
public  approaching  the  bridge  from  a  westerly  direction  by  plac- 
ing the  lantern  between  the  car  tracks  in  the  manner  described. 
This  conception  of  its  duty  does  not  fulfill  our  measure  of  the 
importance  of  human  life,  and  the  State's  obligation  to  guard  it, 
in  the  premises.  We  are  unhesitating  in  our  finding  that  the 
State  maintained  and  operated  its  structure  negligently. 

We  are  equally  certain  that  the  decedent,  personally,  was  in 
the  exercise  of  due  care  at  the  time.  Furthermore  we  find  as  a 
fact  that  the  decedent's  husband,  who  drove  the  car,  was  guilty 
of  no  negligence  contributing  to  the  accident.  His  failure  to 
halt,  when  he  discovered  the  red  lantern  on  the  surface,  was  due 
to  no  negligence  of  his  own,  but  wholly  to  the  inadequacy  of  the 
warning  light  and  the  misleading  position  in  which  it  was 
placed,  and  the  surroundings  and  circumstances  under  which  he 
approached  it.  Even  were  he  negligent,  his  negligence  could  not 
be  imputed  to  the  decedent,  for  she  neither  possessed  nor  exer- 
cised any  direction  or  control  over  the  automobile  at  the  time. 
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Osterhoudt  v.  State,  12  State  Dept.  Rept.  31;  Noakes  v.  N.  Y. 
Cent,  etc.,  R.  R.  Co.,  121  App.  Div.  716;  Penna.  v.  Int.  St. 
R.  Co.,  48  Misc.  Rep.  647. 

The  recovery  in  this  case  should  be  for  a  substantial  amount. 
The  decedent  was  a  woman  of  superior  refinement  and  education 
and  devoted  to  the  welfare  of  her  daughter  and  husband,  mate- 
rially and  otherwise.  Their  pecuniary  loss  from  her  death  is 
exceedingly  grave.  The  award  to  the  claimant  for  the  damage 
resulting  therefrom  will  be  $10,000,  with  interest  from  Novem- 
ber 2,  1913. 

The  motion  made  by  the  State  on  the  trial  for  the  dismissal 
of  the  claim,  decision  upon  which  was  reserved,  is  denied,  with 
an  exception  to  the  State. 

Ackerson,  P.  J.,  and  Webb,  J.,  concur. 


Thomas  H.  Bennett  v.  State  of  New  York 

No.  2753-A 

(Dated  September  6,  1917) 

Claim  for  personal  injuries  and  for  damages  to  claimants  automobile  result- 
ing from  accident  at  canal  lift  bridge. 

The  automobile  accident  involved  in  this  claim  is  the  same  as  that 
described  in  the  Scott  claim.  No.  2762-A  ( See  pages  38-44 ) .  That  claim  was 
for  the  death  of  claimant's  wife  while  riding  in  an  automobile  driven  by  the 
claimant  and  which  was  precipitated  into  the  canal  at  West  Genesee  street, 
Syracuse,  owing  to  the  negligence  of  the  state  in  operating  a  lift  bridge  at 
that  point.  The  present  claim  is  for  the  damage  which  accrued  to  the  claim- 
ant by  reason  of  the  injury  to  his  car,  clothing  and  other  personal  property 
at  the  same  time.  The  Court  held  that  the  decision  of  the  court  in  the 
Scott  claim  is  binding  in  this  claim,  and  accordingly  made  an  award  for  the 
claimant  in  the  sum  of  $850.09. 

Claim  against  the  State  of  Xew  York  for  damages  for  injury 
to  property  precipitated  into  the  canal  through  the  negligence  of 
State  employees. 
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Udelle  Bartlett,  for  claimant. 

Merton  E.  Lewis,  Attorney^eneral  (Henry  P.  Nevins, 
Deputy  Attorney-General),  for  State. 

Cunningham,  J. —  In  our  opinion  in  the  claim  of  Edith  A. 
Scott,  as  executrix,  etc.,  against  the  State  of  New  York, 
No.  2752-A,  we  discussed  fully  the  facts  out  of  which  this  claim 
arises.  That  claim  was  for  the  death  of  the  wife  of  Thomas  H. 
Bennett,  while  riding  in  an  automobile  driven  by  the  latter,  and 
which  was  precipitated  into  the  canal,  in  the  city  of  Syracuse, 
N.  Y.,  owing  to  the  negligence  of  the  State  in  operating  a  lift 
bridge  at  that  place.  This  claim  is  for  damage  which  accrued  to 
the  claimant  by  reason  of  the  injury  to  his  car,  clothing  and  other 
personal  property,  at  the  same  time.  Our  conclusion  in  that 
case  is  binding  here,  for^  as  we  stated  in  that  opinion,  Thomas 
H.  Bennett  was  free  from  contributory  negligence  in  the  opera- 
tion of  his  automobile.  We  find  that  he  has  been  damaged  in 
the  sum  of  $869.09.  The  award  should  not  carry  interest,  the 
damages  being  unliquidated. 

The  motion  made  by  the  State  at  the  trial  for  the  dismissal  of 
the  claim  is  denied  with  an  exception  to  the  State. 

Ackerson,  P.  J.,  and  Webb,  J.,  concur. 


Foet  Miller  Pulp  and  Paper  Company  v.  State  of  New 

York 

No.  2394-A 

« 

(Dated  September  6,  1917) 

Claim  for  damages  resulting  from  flooding  of  claimant's  premises  by  waters 

from  the  Hudson  river  and  Barge  canal. 

The  state  built  a  dam  across  the  Hudson  river  at  Cro<;ker's  Reefs  near 
Fort  Miller  and  constructed  a  Barge  canal  sec^tion  around  the  reefs  and 
adjacent  to  claimant's  premises.  In  the  constructicm  of  said  section  the  state 
excavated  a  cut  through  a  natural  ledge  of  rock  which  was  so  located  as  to 
prevent  any  water  from  that  section  of  the  canal,  or  the  vicinity  north  of 
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said  ledge,  reaching  claimant's  premises.    Near  the  southerly  end  of  the  said 
section  the  state  erected  a  lock  and  gates.    On  March  27,  1913,  the  lock  gates 
were  and  had  been  for  many  months  closed  and  unequipped  with  operating 
machinery,  and  they  could  not  be  opened  to  permit  the  flow  of  water  into 
the  river  below.    Some  years  before  the  state  had  erected  a  dyke  across  the 
canal  near  the  northerly  end^  of  said  section  and   southerly  of  the  intake 
thereto  from  the  river.    At  the  westerly  end  of  the  dyke  the  state,  during  the 
construction  of  the  canal,  haxl  permitted  a  depression  to  be  created  and  to 
continue  near  and  around  the  point  of  contact  of  the  dyke  with  the  westerly 
canal   bank,   so   that   the   said    bank   was   depressed   there   to   an  elevation 
lower  than  the  top  of  the  dyke  and  lower  than  the  adjacent  bank  of  tlie 
canal  above  and  below  it.     The  banks  of  the  canal  south  of  the  dyke  were 
lower  than  the  banks  north  thereof.     The  premises  of  the  claimant  were  also 
lower  than  the  adjacent  banks  of  the  canal  southerly  of  the  dyke.     This  dyke 
was  the  only  barrier  or  protection  provided  by  the  state,  or  existing,  to  pre- 
vent the  water  of  the  river,  and  of  the  can.il  above  the  dyke,  invading  that 
portion  of  the  canal  to  the  south  thereof  and  overflowing  the  banks  of  the 
canal  and  damaging  the  claimant's  premises.    The  plans  which  the  state  had 
adopted  for  this  portion  of  the  canal  system  provided  for  the  erection  at  the 
cut  through  the  rock  ledge  of  a  permanent  guard-gate  of  an  elevation  higher 
than  the  top  of  said  dyke,  and  of  an  admittedly  safe  and  proper  type  and 
character.    The  state  omitted  to  erect  said  guard-gate  but  instead  for  about 
six  years  relied  solely  on  the  dyke  for  protection  to  the  canal  and  properties 
below.     The  Hudson  river  in  this  vicinity  was  subject,  in  times  of  storm  and 
freshet,  to  occasicmal  floods  which  raised  the  waters  of  the  river  to  a  much 
higher  elevation  than  during  times  of  its  ordinary  flow,  and  which,  at  various 
times  prior  to  the  erection  of  said  dam  and  the  operations  of  the  state  had 
raised  the  river  thereat  to  an  elevation  higher  than  the  elevation  of  the  top  of 
the  dyke,  and  higher  than  the  banks  of  the  canal  southerly  of  and  below  same. 
The  state  and  its  officers  were  familiar  with  the  foregoing.     On  March  27, 
1913,  after  a  long  period  of  rain,  there  was  a  freshet  in  the  river  of  a  volume, 
elevation  and  character  occasionally,  though  not  frequently,  experienced  there. 
The  water  was  raided  by  the  dam  and  flowed  tlirough  said  canal  to  the  dyke, 
(»ver   and   around   the   end  of  the  latter,  and   over   tlie   canal   bank   at   jind 
through  said  depression,  resulting  in  the  undermining  and  destruction  of  the 
dyke.     The  water  then  rushed  down  the  canal  to  the  lock  gates  at  the  lower 
end  of  the  latter;  and  same  being  closed  and  the  valves  becoming  obstructed 
by  debris,  it  was  intercepted  and  backed  up,  fllling  the  canal.     As  the  water 
above  the  dam  was  of  a  higher  elevation  than  the  banks  below  the  site  of  the 
dyke  and  adjacent  to  the  claimant's  premises  it  overflowed  the  said  banks 
and  did  serious  damage  to  the  premises  and  personal  property  of  the  claimant. 

Tlie  Court  found  that  the  flood  in  question  would  not  have  damaged  the 
claimant's  premises  had  it  not  been  for  the  artificial  construction  effected 
by  the  state  in  constructing  the  canal  channel  from  the  Hudson  river  above 
the  dam,  through  the  natural  rocky  barrier,  to  and  along  the  premises  of 
the  claimant. 

The  Court  also  found  that  the  1913  flood,  though  of  unusual  volume,  was 
no  greater  than  several  which  had  preceded  it  during  the  previous  fifty  years, 
and  in  fact  was  exceeded  in  volume  and  magnitude  by  the  1869  flood. 
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The  Court  held  that  in  carrying  out  its  barge  canal  construction  work  at 
this  point  and  in  leading  the  water  in  the  river  into  such  close  proximity 
to  the  claimant's  property,  which  it  could  not  have  otherwise  reached,  the 
state  was  bound  to  use  reasonable  care  to  prevent  damage  to  the  claimant; 
that  reasonable  precautions  and  due  care  in  guarding  the  claimant  from 
harm  included  the  erection  of  such  structures  as  would  protect  the  claimant 
against  such  flood  and  freshet  conditions  as  reasonably  might  be  apprehended 
or  expected;  and  that  the  state  had  failed  in  this  duty,  as  a  consequence 
of  which  negligence  the  damage  to  the  claimant  occurred,  for  which  the  stato 
must  pay. 

The  Court  made  an  award  of  $3,690.87. 

Claim  against  the  State  of  New  York  arising  from  negligence 
of  the  State  in  allowing  premises  owned  by  claimant  to  be  flooded, 
injuring  said  premises  and  the  personal  property  of  claimant. 

William  S.  Ostrander,  with  Benjamin  P.  Wheat,  of  counsel, 
for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Harry  W.  Ehle  and  Frank 
B.  Valentine,  Deputy  Attorneys-General),  for  State. 

Cunningham,  J. —  In  1907,  as  a  part  of  the  Barge  canal 
system,  the  State  built  a  dam  across  the  Hudson  river  at  Crocker's 
Reefs,  and  deposited  in  the  river  bed  above  same  large  quantities 
of  material,  thereby  causing  the  water  above  the  dam  to  be  raised 
about  two  and  one-half  feet  above  the  elevation  it  would  reach 
otherwise.  Many  months  prior  to  March,  1913,  the  State  built 
a  section  of  the  Barge  canal,  from  a  point  northerly  of  the  east- 
erly end  of  said  dam,  in  a  southerly  direction  along  the  easterly 
side  of  the  river  and  adjacent  to  the  paper  mill  and  premises  of 
the  claimant,  to  a  point  on  the  river  in  the  hamlet  of  Fort  Miller. 
Near  the  southerly  end  of  said  section,  and  just  above  its  exit 
into  the  river,  the  State  erected  a  lock,  gates  and  approaches, 
designed  to  regulate  the  flow  of  water  in  said  canal  and  to  govern 
and  permit  its  access  into  the  river  therefrom.  In  the  gates  were 
outlet  valves.  The  State  constructed  the  banks  of  the  canal  at 
Fort  Miller,  and  adjacent  to  the  claimant's  premises,  and  for  a 
considerable  distance  northerlv  thereof,  at  an  elevation  several 
feet  lower  than  the  walls  of  the  canal  at  the  northerlv  end  of 
said  section.     The  lock  gates  at  the  southerly  end  of  said  canal, 
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near  Fort  Miller,  and  the  exit  of  the  canal  into  the  Hudson, 
were  on  March  27,  1913,  and  for  many  months  prior  thereto, 
closed  and  unequipped  with  any  operating  machinery,  and  in 
such  condition  that  they  could  not  be  opened  to  permit  the  flow 
of  water  into  the  river  below.  The  outlet  valves  therein  were 
open.  In  the  construction  of  said  section  of  the  canal  the  State 
excavated  and  cut  through  a  natural  ledge  of  rock,  which  was 
situate  north  of  the  claimant's  premises,  and  crossed  the  line  of 
the  canal  substantially  at  right  angles,  and  so  located  as  to  pre- 
vent any  water  from  that  section  of  the  canal,  or  the  vicinity 
north  of  said  ledge,  reaching  the  claimant's  premises.  The  Hud- 
son river  in  this  vicinity  was  subject,  in  times  of  storm  and 
freshet,  to  occasional  floods  which  raised  the  waters  of  the  river 
to  a  much  higher  elevation  than  during  times  of  its  ordinary  flow, 
and  which,  at  various  times  prior  to  the  erection  of  said  dam 
and  the  operations  of  the  State,  had  raised  the  river  thereat  to 
an  elevation  higher  than  the  elevation  of  the  top  of  the  coffer- 
dam, or  dike,  mentioned  below,  and  higher  than  the  banks  of  the 
canal  southerly  of  and  below  same.  The  State  and  its  ofiicers 
were  familiar  with  the  foregoing.  In  or  about  1907  the  State 
erected  a  cofferdam,  or  dike,  across  the  canal,  near  the  northerly 
end  of  said  section  and  southerly  of  the  intake  thereto  from  the 
river.  This  dike  did  not  extend  into  the  west  bank  of  the  canal. 
It  was  of  triple  lap-sheet  piling,  pervious  to  water.  At  the  west- 
erly end  of  it  the  State,  during  the  construction  of  the  canal,  had 
permitted  a  depression  to  be  created  and  to  continue  near  and 
around  the  point  of  contact  of  the  dike  with  the  westerly  canal 
bank,  so  that  the  said  bank  was  depressed  there  to  an  elevation 
lower  than  the  top  of  the  dike  and  lower  than  the  adjacent  bank 
of  the  canal  above  and  below  it.  The  banks  of  the  canal  south 
of  the  dike  were  lower  than  the  banks  north  thereof.  The  prem- 
ises of  the  claimant  were  also  lower  than  the  adjacent  banks  of 
the  canal  southerly  of  the  dike.  This  dike  was  the  only  barrier 
or  protection  provided  by  the  State,  or  existing,  to  prevent  the 
water  of  the  river,  and  of  the  canal  above  the  dike,  invading  that 
portion  of  the  canal  to  the  south  thereof  and  overflowing  the 
banks  of  the  canal  and  damaging  the  claimant's  premises.      The 
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plans  which  the  State  had  adopted  for  the  construction  of  this 
portion  of  the  canal  system  provided  for  the  erection  of  a  per- 
manent guard-gate  of  an  elevation  higher  than  the  top  of  said 
dike,  and  of  an  admittedly  safe  and  proper  type  and  character. 
This  has  been  erected  since.  Pursuant  to  these  plans  it  was  to 
be  and  is  of  an  elevation  higher  than  that  reached  by  the  water 
on  March  27,  1913,  and  higher  than  that  reached  by  saicj  water 
on  any  known  prior  occasion.  Said  gate  was  to  be  and  has  been 
constructed  at  the  cut  through  the  rock  ledge  above  mentioned. 
The  State  omitted  to  erect  the  permanent  guard-gate,  although 
it  had  reasonable  and  ample  time  and  opportunity  to  complete  it, 
but  instead  for  about  six  years  relied  solely  on  the  dike  for 
protection  to  the  canal  and  properties  below.  The  board  of 
advisory  engineers  several  times  during  this  period  notified  and 
warned  the  State  Engineer  of  the  dangerous  nature  of  the  dike 
and  the  necessity  for  the  prompt  erection  of  the  permanent  guard- 
gate.  On  March  27,  1913,  after  a  long  period  of  rain,  there 
was  a  freshet  in  the  river  of  a  volume,  elevation  and  character 
occasionally,  though  not  frequently,  experienced  there.  The 
water  was  raised  by  the  dam  and  flowed  through  said  canal  to 
the  dike,  over  and  around  the  end  of  the  latter,  and  over  the 
canal  bank  at  and  through  said  depression,  resulting  in  the  under- 
mining and  destruction  of  the  dike.  The  water  then  rushed 
down  through  the  canal  to  the  lock  gates  at  the  lower  end  of  the 
latter,  and  same  being  closed  and  the  valves  becoming  obstructed 
by  debris,  it  was  intercepted  and  backed  up,  filling  the  canal.  As 
the  water  above  the  dam  was  of  a  higher  elevation  than  the  banks 
below  the  site  of  the  dike  and  adjacent  to  the  claimant's  premises 
it  overflowed  the  said  banks  and  did  serious  damage  to  the  prem- 
ises and  personal  property  of  the  claimant. 

The  testimony  leaves  no  doubt  that  while  a  dike  of  this  type 
may  be  reasonably  proper  for  temporary  use,  under  some  circum- 
stances, it  is,  at  best,  a  doubtful  and  dangerous  method  of  con- 
struction. It  is  obvious  that  it  was  negligence  for  the  State  to 
maintain  such .  a  dike  for  six  years,  when  that  period  afforded  it 
ample  opportunity  to  install  the  guard-gate  which  it  had  planned, 
particularly  after  it  had  destroyed  the  natural  protecting  barrier 
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afforded  by  the  rocky  ledge,  and  when  it  had  provided  no  safe, 
adequate  and  available  exit  for  the  water  from  the  canal  below 
the  dike  after  ample  notice  of  the  danger.  Furthermore,  the 
.State  negligently  had  permitted  the  inherent  danger  of  the  dike 
to  be  aggravated  by  the*  depression  of  the  canal  bank  at  the  west- 
erly end  of  the  dike,  permitting  the  dike  to  be  outflanked  and 
destroyed  by  the  water  when  it  reached  an  elevation  which  .the 
State  was  bound  to  anticipate,  as  hereinafter  mentioned. 

The.  State  asserts  that  it  fulfilled  its  duty  to  provide  means  to 
carry  the  water  into  the  river  by  supplying  the  gate  valves,  which 
would  have  sufficed  had  not  the  debris  clogged  them.  But  these 
valves  were  not  a  reasonable  compliance  with  its  duty,  because 
the  State  ought  reasonably  to  have  anticipated  that  the  debris 
would  thus  render  them  useless,  nor  is  it  a  defense  that  to  have 
left  the  lock-gates  open  would  have  caused  a  swift  current  in  the 
canal,  destructive  of  its  soft  banks.  Due  care  required  the  Stfite 
to  construct  them  of  such  material  as  would  not  erode  or  to  pro- 
vide other  reasonable  protective  means  or  devices. 

It  should  be  borne  in  mind  that  the  flood  in  question  would 
have  done  no  damage  whatever  to  the  claimant's  premises,  which 
were  so  situated  as  to  be  inmiune  from  it  altogether,  were  it  not 
for  the  artificial  construction  effected  by  the  State.  Under  no 
circumstances  could  the  water  have  damaged  the  claimant  were 
it  not  for  the  action  of  the  State  in  constructing  the  canal  channel 
from  the  Hudson  river  above  the  dam,  through  the  natural  rocky 
barrier  aforesaid,  to  and  along  the  premises  of  the  claimant. 
Of  course,  in  accomplishing  such  a  project,  and  in  leading  the 
water  in  the  river  into  such  close  proximity  to  the  claimant's 
property,  which  it  could  not  have  reached  otherwise,  the  State 
was  bound  to  use  reasonable  care  to  prevent  damage  to  the  claim- 
ant. It  owed  the  claimant  a  duty  not  to  injure  it  by  the  negli- 
gent omission  of  reasonable  precautions  to  protect  the  claimant's 
premises.  Reasonable  precautions  and  due  care  in  guarding  the 
claimant  from  harm,  included  the  erection  of  such  structures 
as  would  protect  the  claimant  against  such  flood  and  freshet  con- 
ditions as  reasonably  might  be  apprehended  or  expected.  In 
brief,   the   State   is  liable   for   its   negligence,    and   there  is   no 
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attempt  here  to  hold  it  responsible  otherwise.  The  State  is 
unable  to  dispute  seriously  its  obligation  in  this  respect,  but  it 
urges  that  the  flood  of  1913  was  not  such  as  it  was  obliged  reason- 
ably to  apprehend  and  expect.  There  is  a  suggestion  that  the 
flood  was  of  such  magnitude  that  it  must  be  regarded  as  an  act 
of  God,  for  which  the  State  is  not  liable.  I  cannot  agree  with 
this  view  of  the  case.  The  flood  of  1913  was,  indeed,  one  of 
infrequent  and  unusual  volume,  and  of  rare  occurrence,  but  the 
evidence  establishes  to  my  satisfaction  that  it  was  no  greater 
than  several  which  had  preceded  it  during  the  previous  fifty 
years,  reliable  information  of  which  was  readily  and  reasonably 
within  the  control  and  procurement  of  the  State  from  various 
sources,  including  living  residents  of  the  vicinity.  Particularly 
was  the  information  available  of  the  flood  of  1869,  which  not 
only  equalled  that  of  1913,  but  exceeded  it  in  volume  and  magni- 
tude. Furthermore,  the  State's  expert,  Mr.  Robert  •£.  Horton, 
advanced  his  opinion  that,  although  the  flood  of  1913  was  of 
unusual  character,  it  was  such  as  might  reasonably  be  expected 
to  occur  occasionally,  though  at  rare  intervals  —  as  he  put  it, 
about  once  in  150  years  on  the  average,  although  there  was  no 
certainty  as  to  how  close  together  two  or  more  might  occur.  Tt 
was  the  State's  duty,  therefore,  so  to  plan  and  construct  its 
artificial  waterway  and  appurtenances,  which  brought  the  water 
into  proximity  to  the  claimant's  premises,  as  to  be  reasonably 
proper  and  secure  against  those  conditions  which  it  ought  reason- 
ably to  expect,  one  of  which  was  a  flood  of  the  magnitude  of  that 
of  1913.  It  failed  to  do  so,  as  a  consequence  of  which  the  dam- 
age to  the  claimant  occurred.  The  State  must  pay  for  its  negli- 
gence. TJggla  V.  Brokaw.  117  App.  Div.  586 ;  Carhart  v.  State, 
115  id.  1;  Crowley  v.  State,  99  id.  52;  New  England  Brick  Co. 
V.  State,  151  id.  274;  Roberts  v.  Glens  Falls,  166  id.  464. 

The  proof  of  the  amount  of  the  claimant's  loss  and  damage 
18  unusually  clear  and  satisfactory.  It  amounts  to  $3,690.87, 
for  which  sum  an  award  must  be  made. 


Ackerson,  P.  J.,  and  Webb,  J.,  concur. 
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Edward  Weinheimer  et  al.  v.  State  of  New  York 

No.  14640 

(Dated  September  8,  1917) 

Claim   for   damages   resulting   from    leakage   from   the   canal   weighlock   at 

Syracuse, 

During  the  first  five  days  of  December,  1915,  a  drainage  conduit,  passing 
through  claimants'  premises,  used  to  drain  the  weighlock  in  the  city  of 
Syracuse,  leaked  and  discharged  wat«r  into  the  cellars  of  certain  buildings  of 
claimants.  Tliis  claim  is  for  damage  to  the  cellar  floor,  foundation  walls, 
other  walls  and  ceilings  of  the  buildings.  The  buildings  are  rather  old  and 
the  conduit  has  been  there  a  great  many  years.  Witnesses  testified  to  paint 
being  on  the  insides  or  faces  of  some  of  these  cracks,  showing  that  these  cracks 
were  old  cracks  and  had  been  there  prior  to  the  last  painting  of  the  walls. 

The  Court  held  that  if  the  buildings  had  been  new,  the  leaking  of  great 
volume  and  the  cracks  recent,  it  might  be  found  diflferently,  but  with  the 
conduit  in  place  and  in  operation  for  such  a  great  number  of  years,  the 
buildings  so  old,  the  leakage  having  small  volume  and  substantially  no 
current,  the  Court  could  not  regard  the  condition  of  the  walls  as  an  entirely 
recent  one,  nor  the  cause  of  that  condition  the  leakage  from  the  conduit  during 
the  days  mentioned. 

The  claim  was  accordingly  dismissed. 

Claim  against  the  State  of  New  York  for  damages  alleged  to 
have  been  caused  by  the  leakage  of  canal  waters  at  Syracuse  into 
buildings  owned  by  claimants. 

Wright  &  Scully,  for  claimants. 

Merton  E.  Lewis,  Attorney-General  (Harry  W.  Ehle,  Deputy 
Attorney-General),  for  State. 

Fennell,  J. —  During  the  first  five  days  of  December,  1915, 
a  drainage  conduit,  passing  through  claimants'  premises,  used  to 
drain  the  weighlock  in  the  city  of  Syracuse,  leaked  and  dis- 
charged water  into  the  cellars  of  certain  buildings  of  claimants. 
The  conduit  was  about  five  feet  in  exterior  by  three  and  one-half 
feet  interior  diameter. 

This  conduit,  to  drain  the  weighlock  in  the  Erie  canal,  led 
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through  the  side  wall  of  the  weighlock  at  the  bottom  of  the  lock  and 
passed  below  both  the  Erie  and  Oswego  canals  and  under  various 
properties  and  buildings  to  Onondaga  creek.  Among  other  prop- 
erties this  conduit  passed  through  the  premises  known  as  202-208 
North  Salina  street,  Syracuse,  N.  Y.  The  conduit  passed  through 
the  cellar  bottoms,  but  the  top  of  the  conduit  projected  up  in  the 
cellars.  There  is  no  doubt  the  conduit  leaked  and  discharged 
water  into  the  cellars.  The  premises  were  used  as  a  furniture 
store  and  a  claim  was  made  for  damage  done  by  the  water  to 
furniture  stored  in  the  basement  or  cellar  of  the  buildings,  but 
that  claim  was  separate  and  distinct  from  this  one.  This  claim 
is  for  damage  to  the  cellar  floor,  foundation  walls,  other  walls 
and  ceilings  of  the  buildings.  There  were  some  cracks  in  the 
foundation  walls  and  some  of  the  upper  walls  of  the  buildings. 
The  testimony  as  to  the  cause  of  these  cracks,  and  a  careful 
inspection  of  the  premises  by  the  court,  does  not  seem  to  warrant 
a  finding  that  the  cracks  were  due  to  the  leakage  during  the  days 
mentioned.  The  buildings  are  rather  old  and  the  conduit  has, 
of  course,  been  there  a  great  many  years.  Witnesses  testified  to 
paint  being  on  the  insides  or  faces  of  some  of  these  cracks,  show- 
ing that  these  cracks  were  old  cracks  and  had  been  there  prior 
to  the  last  painting  of  the  walls.  If  the  buildings  were  new,  the 
leaking  of  great  volume  and  the  cracks  recent,  it  might  be  found 
differently,  but  with  the  conduit  in  place  and  in  operation  for 
such  a  great  number  of  years,  the  buildings  so  old,  the  leakage 
having  small  volume  and  substantially  no  current,  the  court  can- 
not regard  the  condition  of  the  walls  as  an  entirely  recent  one, 
nor  the  cause  of  that  condition  the  leakage  from  the  conduit 
during  the  days  mentioned. 

Ackerson,  P.  J.,  and  Paris,  J.,  concur. 


54       New  York  State  Court  of  Claims 

Rizzi  V.  8tate  of  New  York 


ViNCENzo  Rizzi  V.  State  of  New  York 


No.  14675 

(Dated  September  12,  1917) 

Claim  for  damages  for  personal  injuries  received  from  collapse  of  canal  bridge 

The  claimant,  an  Italian,  was. on  and  for  sometime  prior  to  the  13th  day 
of  May,  1916,  employed  as  a  teamster  by  a  contractor  engaged  in  building 
a  state  road  near  the  Erie  canal.  On  that  day  he  was  sent  by  his  employer 
to  draw  gravel  from  a  pit  which  was  located  on  the  opposite  side  of  the 
canal  from  the  road  under  construction.  This  work  necessitated  crossing  the 
canal  over  a  canal  bridge.  Claimant  followed  the  nearest  and  most  direct 
route  and  the  one  wliich  he  was  directed  to  use  by  his  employer.  He  made 
one  trip  safely.  On  the  second  trip,  the  bridge  collapsed  and  threw  him, 
together  with  the  horses  and  wagon,  into  the  canal.  The  bridge  was  one  of 
the  old-fashioned  wooden  structures  seen  along  the  line  of  the  old  canal.  No 
inspection  of  the  bridge  had  been  recently  made  by  the  state  authorities,  and 
no  repairs  made  to  it,  except  that  it  had  been  kept  painted,  which  covered  up 
defects  and  prevented  the  discovery  of  its  actual  condition,  except  by  a  more 
than  casual  examination.  It  had  become  rotten  and  unsafe  and  needed 
repair,  but  no  attempt  had  been  made  by  the  state  to  keep  it  in  repair. 
Upon  this  bridge  was  posted  at  the  time  of  the  accident  and  for  several 
months  prior  thereto  a  noticG  which  read :  "  The  load  capacity  of  this  bridge 
is  two  and  one-half  tons.  By  order  of  the  Superintendent  of  Public  Works." 
The  claimant  was  asked  if  he  noticed  this  sign.  He  replied  that  he  had; 
that  it  had  been  explained  to  him,  and  when  asked  what  it  said,  replied: 
"  Why  the  sign  read  not  to  draw  more  than  two  tons  and  a  half.*'  The 
superintendent  of  repairs  testified  for  the  state  that  he  had  not  received  any 
orders  in  regard  to  posting  a  notice  on  this  particular  bridge,  but  had  simply 
received  orders  to  post  notices  on  socalled  farm  bridges,  of  which  the  bridge 
in  question  was  a  type.  It  was  a  connecting  link  on  a  much  used  highway. 
The  team  driven  by  claimant  weighed  about  2,500  pounds;  the  wagon  about 
1,700,  and  the  claimant  himself,  160  pounds,  making  a  total  light  weight  of 
4,360  pounds;  the  load  which  he  had  on  at  the  time  of  the  accident  waa 
about  4,000  pounds,  making  a  total  combined  weight  of  slightly  over  four  tons. 

The  Court  held  that  under  all  the  circumstances  there  was  no  such  con- 
tributory negligence  on  the  part  of  the  claimant  as  would  prevent  recovery. 
The  claimant  was  not  free  to  keep  off  tliis  bridge  or  take  the  consequences.  He 
had  to  obey  the  orders  of  his  employer  or  lose  his  job.  It  was  not  practical 
for  the  employer  to  use  any  other  bridge.  The  road  and  bridge  were  open  to 
the  public.  He  saw  automobiles  and  loaded  vehicles  crossing  the  bridge  con- 
stantly.    There  was  nothing  about  the  outward  appearance  of  the  bridge  to 
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indicate  that  it  was  not  safe  for  ordinary  loads.  He  had  no  information  as 
to  whether  the  notice  applied  to  load  only,  or  to  the  combined  weight  of  load, 
horses,  wagon  and  driver.     An  award  was  made  to  the  claimant  for 


Claim  against  the  State  of  New  York  for  injuries  received 
from  being  thrown  into  the  canal  while  driving  across  a  canal 
bridge. 

Sisson  &  Bray,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (John  H.  Clogston,  Deputy 
Attorney-General),  for  State. 

Paris,  J. —  The  claimant,  an  Italian,  twenty-five  years  of  age, 
was  on  and  for  sometime  prior  to  the  13th  day  of  May,  1916, 
employed  as  a  teamster  by  a  contractor  engaged  in  building  a 
State  road  near  the  hamlet  of  Stacy's  Basin,  in  the  town  of 
Verona,  Oneida  county.  N.  Y.,  near  the  Erie  canal. 

On  the  said  13th  day  of  May,  1916,  the  claimant  was  sent  by 
his  employer  to  draw  gravel  from  a  pit  which  was  located  on  the 
opposite  side  of  the  canal  from  the  road  under  construction. 
This  work  necessitated  crossing  the  canal.  Claimant  followed 
the  nearest  and  most  direct  route  and  the  one  which  he  was 
directed  to  use  by  his  employer.  He  made  one  trip  safely.  On 
the  second  trip,  as  he  was  crossing  the  bridge  in  question  over 
the  Erie  canal,  the  bridge  collapsed  and  threw  the  claimant, 
together  with  the  horses  and  wagon,  into  the  canal.  The  claimant 
received  injuries  thereby  which  prevented  his  working  for  more 
than  a  month  and  necessitated  the  employing  of  a  doctor  and 
which  injuries  he  claims  have  permanently  disabled  him.  There 
is  no  dispute  but  what  he  received  some  injuries  and  suffered 
more  or  less  pain  for  sometime  thereafter. 

The  bridge  in  question  was  one  of  thp  old-fashioned  wooden 
structures  seen  anywhere  along  the  lire  of  the  old  canal.  No 
inspection  of  the  bridge  had  been  recently  made  by  the  State 
authorities,  and  no  repairs  made  to  it,  except  that  it  had  been 
kept  painted,  which  covered  up  defects  and  prevented  the  dis- 
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covery  of  its  actual  condition,  except  by  a  more  than  casual 
examination.  There  is  no  question  but  what  the  bridge  had 
become  rotten  and  unsafe  and  needed  repair,  and  that  no  attempt 
had  been  made  by  the  State  to  keep  it  in  repair. 

Upon  this  bridge  was  posted  at  the  time  of  the  accident  and 
for  several  months  prior  thereto  a  notice  which  said :  "  The 
load  capacity  of  this  bridge  is  two  and  one-half  tons.  By  order 
of  the  Superintendent  of  Public  Works."  The  claimant  was 
asked  if  he  noticed  this  sign.  He  replied  that  he  had;  that  it 
had  been  explained  to  him,  and  when  asked  what  it  said,  replied: 
"  Why,  the  sign  read  not  to  draw  more  than  two  tons  and  a  half." 

John  C.  Dillon,  superintendent  of  repairs  on  the  section  of 
the  canal  upon  which  this  bridge  was  situated,  was  sworn  as  a 
witness  for  the  State  and  testified  that  he  knew  the  bridge. 
When  asked  if  he  had  received  any  orders  in  regard  to  posting 
notice  on  this  bridge,  replied:  "W^hy,  I  didn't  receive  any 
orders  about  this  particular  bridge.  W^e  received  instructions 
for  all  farm  bridges,  so-called  farm  bridges,  of  which  this  Stacy 
Basin  bridge  is  a  type.  Q.  When  did  you  receive  such  orders? 
A.  Why,  sometime  in  x\pril  —  I  couldn't  tell  the  day  —  in  1915." 
He  further  testified  that  he  had  caused  no  repairs  to  be  made 
to  the  bridge. 

The  team  driven  by  claimant  weighed  about  2,500  pounds; 
the  wagon  about  1,700^  and  the  claimant  himself,  160  pounds, 
making  a  total  light  weight  of  4,360  pounds;  the  load  which  he 
had  on  at  the  time  of  the  accident  was  about  tyOOO  pounds, 
making  a  total  combined  weight  of  slightly  over  four  tons. 

There  was  a  bridge  over  the  Erie  canal  about  one  mile  east 
of  the  bridgf  in  question  and  another  one  al)out  one  mile  on  the 
west  side.  The  evidence  does  not  disclose  whether  these  bridges 
were  posted  or  not.  The  bridge  in  question  was  not  a  farm 
bridge.     It  was  a  connecting  link  on  a  much-used  highway. 

There  seems  to  be  no  question  whatever  as  to  the  duty  of  the 
State  to  maintain  this  bridge  in  a  safe  condition  for  ordinary 
trafiic.  The  State  neglected  this  duty  and  is  liable  for  the  dam- 
ages resulting  to  this  claimant,  unless  relieved  of  that  liability 
by  reason  of  the  posting  of  the  notice  before  referred  to,  and  the 
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knowledge  which  the  claimant  had  of  such  notice ;  in  other  words, 
by  reason  of  the  contributory  negligence  of  the  claimant. 

In  this  connection  I  call  attention  to  the  case  of  O'Bryan  v. 
State,  148  App.  Div.  542. 

Under  all  the  circumstances,  was  there  such  contributory  negli- 
gence on  the  part  of  the  claimant  as  will  prevent  recovery  ?  The 
claimant  was  not  free  to  keep  off  this  bridge  or  take  the  conse- 
quences. He  had  to  obey  the  orders  of  his  employer  or  lose  his 
job.  It  was  not  practical  for  his  employer  to  use  any  other 
bridge.  The  road  and  bridge  were  open  to  the  public.  He  saw 
automobiles  and  loaded  vehicles  crossing  the  bridge  constantly. 
There  was  nothing  about  the  outward  appearance  of  the  bridge 
to  indicate  that  it  was  not  safe  for  ordinary  loads.  He  had  no 
information  as  to  whether  the  notice  applied  to  load  only,  or  to 
the  combined  weight  of  load,  horses,  wagon  and  driver. 

The  exemption  from  liability  to  a  town  under  the  Highway 
Law  for  damages  caused  by  the  falling  of  a  bridge  is  only  for 
a  load  weighing  eight  tons  or  over.  (I  call  attention  to  this, 
because  the  attorneys  for  both  sides  seem  to  think  there  is  some 
analogy  between  the  liability  of  a  town  and  the  State.)  The 
entire  load  which  the  claimant  put  upon  the  bridge  on  this  occa- 
sion was  but  a  trifle  over  one-half  the  amount  necessary  to  exempt 
a  town. 

I  do  not  think  it  can  be  said  that,  under  all  the  circumstances, 
the  claimant  was  guilty  of  contributory  negligence.  An  award 
should  be  made  to  him  of  $600.  * 

Ackerson,  P.  J.,  and  Fennell,  J.,  concur. 


•Judgment  unanimously  affirmed  with  co&ts  in  182  App.  Oiv.  905  (no 
opinion ) .  Motion  by  the  iState  for  leave  to  appeal  to  the  Court  of  Appeals  on 
the  ground  that  a  question  of  law  was  involved  which  should  be  reviewed  by 
the  Court  of  Appeals,  denied  by  the  Appellate  Division. 
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Empire  Engineering   CoRPORATiaN  v.   State  of  New  York 

No.  2555-A 

(Dated  September  14,  1917) 

Claim  for  damages  suffered  by  claimant's  subcontractor  by  shortening  dura- 
tion of  closed  season  of  Erie  canal 

The  claimant  entered  into  a  contract  with  the  state  for  the  improvement  of 
the  Erie  canal,  duly  completed  the  contract  and  was  paid  in  full  by  the  state 
for  its  work  under  said  contract.  A  portion  of  this  work  was  sublet  by 
claimant  to  subcontractors,  who  claim  that  they  were  damaged  in  the  sum 
of  $21,716  in  the  performance  of  the  work  because  the  state,  as  alleged,  imlaw- 
fully  shortened  the  duration  of  the  closed  season  of  the  Erie  canal.  It 
appeared  uncontradicted  upon  the  trial  that  the  claimant  had  in  no  way 
responded  in  damages  to  its  subcontractors  by  reason  of  this  claim,  and  that 
the  claimant  had  suffered  no  damages  whatever  by  reason  of  such  claim. 

The  Court  held  that  the  claimant  herein  is  not  the  real  party  in  interest, 
and  is  not  in  a  position  to  maintain  a  claim  for  damages  which,  it  is  uncon- 
tradicted, has  been  suffered,  if  at  all,  by  somebody  else,  and  not  by  itself; 
and  accordingly  dismissed  the  claim. 

Claim  against  the  State  of  New  York  arising  from  the  action 
of  the  State  in  shortening  the  duration  of  tjie  closed  season  of  the 
Erie  canal. 

Havens  &  Havens,  for  claimant. 

Merton  E.  Lewis,  Attomey-General  (James  Gibson,  Jr.,  Deputy 
Attorney-General),  for  State. 

AcKERsoN,  P.  J. —  The  claimant  herein  is  a  New  York  corpo- 
ration, having  its  principal  place  of  business  at  No.  6  Church 
street,  in  the  citv  of  New  York.  On  or  about  the  6th  day  of 
August,  1908,  the  said  claimant  entered  into  a  contract  with  the 
State  for  the  improvement  of  the  Erie  canal,  known  as  contract 
No.  60,  and  the  claimant  entered  into  the  performance  of  its 
contract,  completed  its  contract  and  was  paid  in  full  by  the  State 
for  its  work  under  said  contract. 

It  now  appears  that  a  portion  of  its  work  was  sublet  by  claim- 
ant to  Leary  &  Donelin,  subcontractors.  These  subcontractoi-s 
claim  that  they  were  damaged  in  the  sum  of  $21,716  in  the  per- 


Seventeenth  Annual  Report,  1917  59 

Squire  v.  State  of  New  York 


formance  of  the  work  which  they  contracted  to  do  with  the  claim- 
ant herein,  because  the  State  unlawfully 'shortened  the  duration 
of  the  closed  season  of  the  Erie  canal. 

It  appeared  uncontradicted  upon  the  trial  that  the  claimant 
had  in  no  way  responded  in  damages  to  its  subcontractors  by 
reason  of  this  claim,  and  that  the  claimant  had  suffered  no  dam- 
ages whatever  by  reason  of  such  claim.  It  seems  clear,  therefore, 
to  the  court  that  the  claimant  herein  is  not  the  real  party  in  inter- 
est, and  is  not  in  position  to  maintain  a  claim  for  damages  which, 
it  is  uncontradicted,  has  been  suffered  by  somebody  else,  if  any 
has  been  suffered,  and  not  bv  itself. 

If  the  State  has  wronged ,  these  subcontractors,  and  if  they 
have  been  damaged  in  the  performance  of  the  contract  which  they 
entered  into  with  the  claimant  herein,  by  reason  of  the  unlawful 
and  illegal  acts  of  any  officer  or  agent  of  the  State,  then  it  is 
time  enough  to  right  that  wrong  when  the  parties  who  have  been 
damaged  by  it  are  properly  in  court.  The  court,  therefore,  has 
no  other  alternative  but  to  dismiss  this  claim,  it  standing  as  an 
uncontradicted  fact  in  this  case  that  the  claimant  now  before  the 
court  has  suffered  absolutely  no  damage  in  the  performance  of  the 
contract  which  it  had  with  the  State,  by  reason  of  any  of  the  acts 
complained  of. 

Webb,  J.,  concurs. 


Alfbed  J.  Squire,  Alfbed  R.  Squibe,  Jessie  H.  Squire,  Stan- 
ley A.  Squibe,  Jen'nie  Squibe,  Augusta  Samuel,  Jessie  S. 
Otto  and  Minnie  E.  Otto  v.  The  State  of  New  Yobk 

No.  950-A 

(Dated  September  24,  1917) 

Claim  for  damages  resulting  from  the  appropriation  of  a  atone  quarry  for  a 

barge  canal  spoil  area 

The  state  appropriated  for  a  canal  spoil  area  a  strip  of  land  along  the 
barge  canal.  The  land  had  been  operated  for  many  years  as  a  sandstone 
quarry,  and  the  quarry  was  doing  a  large,  continuous  and  profitable  business. 
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The  sole  question  is  one  of  value.  The  state's  witnesses  Axed  the  figure  at 
$5,500.  The  claimants  asked  for  damages  in  their  claim  in  the  sum  of 
$105,000.  In  their  proposed  findings  and  conclusions  they  requested  an  award 
in  their  favor  for  $119,977.20  or  $146,266.51  or  $194,534.46  or  $205,675.20. 
The  claimants  contended  that  the  prospective  profits  of  the  business  of  taking 
out  and  marketing  stone  from  the  quarry  should  be  the  measure  of  the  market 
value  of  the  lands  taken. 

The  Court  held  that  there  were  too  many  elements,  unknown  as  well  as 
known,  which  enter  into  the  running  of  a  business  during  a  period  of  many 
years  and  which  afi'ect  tlie  profits  received  therefrom,  to  permit  prospective 
profits  alone  to  be  used  as  a  sound  basis  for  arriving  at  the  amount  of  the 
award. 

Quarrying  stone  and  making  a  business  profit  thereby  are  two  separate  and 
distinct  propositions.  Selling  the  output  of  a  mine  or  quarry,  while  profit  in 
one  sense,  is  also  an  actual  exhaustion  of  the  corpus  or  body  of  the  asset 
itself.  In  ordinary  business,  the  corpus  or  body  of  the  business  remains,  and 
the  profits  are  continually  taken  out.  With  the  mine  or  quarry,  the  principal, 
the  very  thing  itself,  is  being  gradually  wiped  out  of  existence.  Another  ele- 
ment must  also  be  considered.  While  the  operation  of  the  quarry  might,  and 
probably  would,  bring  a  substantial  profit  each  year  imtil  the  quarry  was 
exhausted,  it  would  require  the  constant  attention  of  the  owners  to  handle  the 
same  according  to  the  best  modern  methods  of  science  and  business,  to  make  it 
and  keep  it  a  paying  concern,  and  even  then  it  will  have  vicissitudes  attached 
to  the  operation  of  it.  All  of  this  attention  would  be  necessary  in  order  to  get 
the  prospective  profits.  Whereas,  if  a  lump  sum,  representing  those  prospective 
profits,  is  paid  to  the  owners,  not  only  is  the  question  of  the  amount  so 
reached  based  upon  speculation  and  uncertainty,  but  the  owners,  if  paid  the 
prospective  profits  as  the  measure  of  the  market  value,  have  in  possession 
immediately  the  profits  which  would  not  become  due  for  years  to  come,  which 
might  never  become  due,  and  still  have  their  full  time,  efi'ort  and  energy  left 
them  to  operate,  work  and  produce  an  income  in  the  same  or  other  fields  of 
endeavor.  It  is  this  element,  together  with  the  others  mentioned,  that  makes 
the  application  of  the  rule  of  "  prospective  profits,"  capitalized  into  present 
values,  the  wrong  rule  to  apply  in  such  a  claim  as  the  present  one. 

Furthermore,  the  claimants'  contention  is  based  upon  estimates  of  the 
proportions  of  stone  of  the  various  merchantable  kinds  and  upon  the  quantity 
of  stone  in  situ.  Even  conceding  the  correctness  of  these  estimates  neverthe- 
less those  proportions  and  quantities  are  not  to  be  the  foundation  of  a  cal- 
culation which  is  controlling  as  to  value,  but  are  to  be  taken  as  they  will 
affect  the  mind  of  a  prospective  buyer,  who  has  those  facts  within  his  knowl- 
edge, as  to  whether  he  believes  these  estimates  will  prove  accurate,  and  as 
to  how  far  he  is  willing  to  risk  his  money  m  buying  a  quarry  which  shows, 
on  such  data,  the  quantities  and  proportions  of  stone  that  may  probably  be 
found  therein;  and  also  as  they  will  aifect  the  mind  of  the  owners  of  the 
quarry  with  respect  to  what  they  would  take,  in  a  present  lump  sum,  for  the 
land  so  appropriated.  As  these  two  fundamental  bases  are  matt-ers  of  estimate, 
altliough  based  on  reasonably  good  foundations,  they  still  remain  estimates, 
and,  as  such,  can  hardly  be  regarded  as  tlie  fixed,  definite  and  determined 
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foundations  to  be  used  to  support  the  entire  calculations  as  to  value,  based 
upon  prospective  profits. 

If  the  claimants  are  to  be  awarded  damages  for  the  value  of  the  stone  in 
situ,  and  that  amount  to  be  arrived  at  by  a  calculation  based  on  prospective 
profits,  the  value  at  the  time  of  the  appropriation  will  not  be  the  siun  so 
reached.  It  will  be  that  sum,  reduced  by  actuarial  deductions,  to  a  present 
value,  crediting  the  state  for  the  use  of  the  money,  for  the  years  before  the 
appropriated  part  would  be  reached,  and,  in  addition,  a  pro  rata  credit  for  the 
years  during  which  the  quarrying  would  be  carried  on  until  the  appropriated 
part  would  be  completely  quarried  out.  This  latter  figure  could  not  be 
arrived  at,  even  by  an  actuary,  imless  he  had  definite  data  as  to  how  long  it 
^ould  take  to  quarry  the  appropriated  part  when  reached.  Without  this 
necessary  factor  no  present  value  as  of  the  time  of  the  appropriation,  could 
be  calculated.  It  seems  clear  that  even*  if  the  rule  urged  by  claimants  is  a 
proper  one,  it  could  not  be  applied  here  because  of  the  impossibility  of  cal- 
culating tlie  present  value  as  above  mentioned. 

It  would  seem  that  the  safer  rule,  to  get  at  the  reasonable  value,  is  to 
permit  evidence  as  to  prospective  profits,  and  the  figures  and  data  upon  which 
such  prospective  profits  are  based,  and  evidence  as  to  all  the  other  elements 
which  probably  would  be  considered  by  a  prospective  buyer  in  arriving  at  his 
judgment  as  to  what  he  would  pay,  and  which  would  likewise  be  considered 
by  the  prospective  seller  in  arriving  at  his  judgment  as  to  what  he  would  take, 
for  the  whole  thing  in  a  lump  sum  at  that  time.  It  is  this  mental  operation 
of  the  prospective  buyer  and  the  mental  operation  of  the  prospective  seller, 
and  the  probable  point  at  which  their  judgment  would  meet,  which  gives  the 
true  market  value  of  property.  This  may  seem  like  a  harsh  rule  to  claimants 
in  certain  instances,  but  it  is  the  only  safe  rule  and  the  soundest  rule  to  apply 
Ln  this  class  of  cases. 

The  Court  made  an  award  of  $30,000. 

Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation by  the  State  of  quarry  land  as  canal  spoil  area. 

Ryan  &  Skinner  and  Gerald  B.  Fluhrer,  for  claimants. 

Merton  E.  Lewis,  Attorney-General  (Frank  K.  Cook,  Deputy 
Attorney-General),  for  State. 

Fennell,  J. —  The  State  appropriated  the  lands  in  question 
for  spoil  area.  The  strip  contains  1.093  acres,  is  46.99  feet  wide 
at  the  western  boundary,  41.9  feet  at  the  eastern  boundary,  its 
greatest  width  50  feet,  and  is  about  1,200  feet  long. 

The  sole  question  in  this  case  is  one  of  value.  The  State's 
witnesses  fix  the  figure  at  $5,500.     The  claimants  ask  for  dam- 
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ages  in  their  claim  in  the  sum  of  $105,000.  In  their  proposed 
findings  and  conclusions  they  request  an  award  in  their  favor  for 
$119,977.20  or  $146,266.51  or  $194,534.46  or  $205,675.20. 

Claimants'  counsel  request  findings  in  variable  amounts  of 
damage^  arriving  at  the  variable  amounts  by  applying  diflFerent 
figures  of  costs  and  selling  prices. 

It  will  be  seen  immediately  that  the  contention  of  claimants' 
counsel,  that  the  prospective  profits  of  the  business  of  taking  out 
and  marketing  stone  from  the  claimants'  quarry,  should  be  the 
measure  of  the  market  value  of  the  lands  taken,  refutes  itself  in 
the  very  statement  of  it.  If  the  rule  they  wish  to  apply,  namely, 
value  based  on  business  profits,  warrants  any  one  of  four  findings, 
ranging  from  $119,977.20  to  $205,675.20,  nearly  $100,000  in  a 
$105,000  claim,  the  very  variability  stamps  such  a  rule,  applied 
in  this  class  of  cases,  as  not  only  unreliable  but  unsound.  Using 
such  a  rule  to  arrive  at  the  aamages,  we  would  be  merely  incorpo- 
rating in  findings  a  recapitulation  of,  or  final  calculation  based 
upon,  the  figures  given  by  experts  with  respect  to  the  cost,  selling 
price  and  profit  of  an  output,  produced  as  a  business  proposition. 
Prospective  profits,  based  upon  such  calculations,  are  sometimes 
fully  warranted  by  facts,  and  business  enterprises  organized  and 
capitalized  in  accordance  with  such  figures  and  assumed  prospec- 
tive profits  succeed  to  an  unusual  degree.  Very  often,  however, 
business  enterprises  so  promoted  and  organized  become  losing 
ventures.  This  system  of  arriving  at  the  sound  market  value  is 
closer  to  the  method  of  promoting  a  corporation  than  to  the  legal 
method  of  determining  the  reasonable  market  value  of  a  property. 

However,  it  must  be  conceded  that  the  operation  of  this  par- 
ticular quarry  was  a  paying  proposition.  Were  this  not  so  it 
would  not  have  been  operated  for  so  great  a  number  of  years.  It 
is  only  fair  to  say  that  this  quarry  was  one  of  the  best  sandstone 
quarries  in  the  State  of  New  York ;  that  it  had  a  high  quality  of 
stone;  that  its  situation  so  close  to  the  Erie  canal  gave  it  the 
advantage  of  easy  handling  and  cheap  transportation  of  output; 
that  there  was  a  demand  for  the  stone  from  this  quarry. 

The  quarry  lands  appropriated  had  a  very  substantial  value, 
and  claimants  should  receive  a  substantial  award,  but  there  must 
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be  some  sound  basis  for  arriving  at  the  amount  of  the  award. 
Surely  we  cannot  use  the  method  above  mentioned.  There  are  too 
many  factors,  imknown  as  well  as  known,  which  enter  into  the 
running  of  a  business  during  a  period  of  many  years,  which  would 
undoubtedly  affect  the  profits  received  therefrom.  There  might 
be  any  or  all  of  the  following:  A  lack  of  market,  due  to  the  dis- 
covery or  use  of  some  other  or  superior  article;  a  more  general 
use  of  concrete  instead  of  stone  in  building;  a  general. business 
depression  holding  back  construction  work  and  public  works  of 
all  kinds;  stringency  in  the  money  market,  causing  contraction 
of  capital  to  do  business  with,  which  might  affect  claimants  alone, 
or  the  general  business  community  including  the  claimants; 
increased  cost  of  labor,  due  to  organizations,  higher  cost  of  living, 
warfare  or  other  reasons;  labor  troubles;  strikes;  internecine 
troubles  in  the  management  and  operation  of  the  quarry. 

No  doubt  the  claimants  have  been  deprived  of  the  opportunity 
of  making  profit  out  of  the  quarrying  of  stone  in  the  appropriated 
area,  but  quarrying  stone  and  making  a  business  profit  thereby 
are  two  separate  and  distinct  propositions.  Selling  the  output  of 
a  mine  or  quarry,  while  profit  in  one  sense,  is  also  an  actual 
exhaustion  of  the  corpus  or  body  of  the  asset  itself.  In  ordinary 
business,  the  corpus  or  body  of  the  business  remains,  und  the 
profits  are  continually  taken  out.  The  business  has  assets  and  a 
total  asset  value  all  the  time,  which  assets  may  not  be  in  the 
course  of  exhaustion,  but,  on  the  contrary,  may  be  constantly 
increasing.  With  the  mine  or  quarry,  the  principal,  the  very 
thing  itself,  is  being  gradually  wiped  out  of  existence.  Another 
element  must  also  be  considered.  While  the  operation  of  the 
quarry  might,  and  probably  would,  bring  a  substantial  profit 
each  year  until  the  quarry  was  exhausted,  it  would  require  the 
constant  attention,  care  and  vigilance  of  the  owners  and  manager 
of  the  quarry  to  handle  the  same  according  to  the  best  modem 
methods  of  science  and  business,  to  make  it  and  keep  it  a  paying 
concern,  and,  even  then  it  will  have  vicissitudes  attached  to  the 
operation  of  it.  All  of  this  attention  would  be  necessary  in  order 
to  get  the  prospective  profits.  Whereas,  if  a  lump  sum,  repre- 
senting those  prospective  profits,  is  paid  to  the  owners,  not  only 
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is  the  question  of  the  amount  so  reached  based  upon  speculation 
and  uncertainty,  but  the  owners,  if  paid  the  prospective  profits 
as  the  measure  of  the  market  value,  have  in  possession  immedi- 
ately the  profits  ^vhich  would  not  become  due  for  years  to  come, 
which  might  never  become  due,  and  still  have  their  full  time, 
effort  and  energy  left  them  to  operate,  work  and  produce  an 
income  in  the  same  ot  other  fields  of  endeavor.  This  element 
in  the  business  of  running  a  quarry,  as  well  as  in  various  other 
businesses,  must  not  be  overlooked.  This  continual  attention, 
time,  effort,  uncertainty,  risk  and  worry  falls  upon  the  owners, 
regardless  of  what  help  he  may  employ  as  foremen,  superintend- 
ents or  managers.  A  lump  sum,  based  upon  prospective  profits, 
would  take  all  of  this  off  the  hands  and  off  the  mind  of  the 
owners.  It  is  this  very  element  which  is  the  most  vital  in  all 
business,  which  causes  most  bankruptcies  as  well  as  successes, 
which  takes  the  most  out  of  a  man  in  the  conduct  of  a  lai^  busi- 
ness, particularly  if  his  entire  living  and  his  and  his  family's 
future  depend  upon  that  business.  This  element  is  left  entirely 
out  of  the  problems  of  arriving  at  market  value,  when  the  theory 
urged  by  claimants  is  followed.  It  is  this  very  element  of  risk 
and  attention  and  worry  which  does  deter  many  prospective  buyers 
from  going  into  a  particular  business.  It  is  this  element,  together 
with  the  others  mentioned,  that  makes  the  application  of  the  rule 
of  "  prospective  profits,"  capitalized  into  present  values,  the  wrong 
rule  to  apply  in  such  a  claim  as  the  present  one.  It  would  seem 
that  a  safer  rule,  to  get  at  the  reasonable  value,  would  be  to 
permit  evidence  as  to  prospective  profits,  and  the  figures  and 
data  upon  which  such  prospective  profits  are  based,  and  evidence 
as  to  all  the  other  elements  which  probably  would  be  considered 
by  a  prospective  buyer  in  arriving  at  his  judgment  as  to  what 
he  would  pay,  and  which  would  likewise  be  considered  by  the  pros- 
pective seller  in  arriving  at  his  judgment  as  to  what  he  would 
take,  for  the  whole  thing  in  a  lump  sum  at  the  time.  After  all, 
it  is  this  mental  operation  of  the  prospective  buyer  and  the  mental 
operation  of  the  prospective  seller,  and  the  probable  point  at  which 
their  judgments  would  meet,  which  gives  the  true  market  value 
of  property.      This  may  seem  like  a  harsh  rule  to  claimants  in 
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certain  instances,  but  it  is  the  only  safe  rule  and,  we  believe,  the 
soundest  rule  to  apply  in  this  class  of  cases. 

The  danger  of  applying  the  rule  urged  by  claimants  is  very 
well  illustrated  in  this  claim  itself.  Alfred  R.  Squires,  one  of 
the  owners,  and  the  manager  of  the  quarry  in  question,  verified, 
on  the  22d  day  of  April,  1913,  a  claim,  as  true  to  his  knowledge, 
which  set  forth  the  damages  for  the  taking  of  the  1.093  acres 
as  $105,000,  but  counsel,  by  applying  the  rule  they  urge,  have 
fixed  the  damages  for  the  same,  taking  in  the  varying  sums  of 
$119,977.20,  $146,266.51,  $194,534.46  and  $205,675.20.  It  can 
safely  be  assumed  that  Alfred  R.  Squires,  as  one  of  the  owners 
and  general  manager  of  that  quarry,  in  verifying  his  claim  did 
not  put  the  value  below  what  he  considered  the  reasonable  market 
value.  Claimants'  counsel,  in  requests  to  find,  filed  in  August, 
1917,  increase  the  damages  under  one  system  of  their  figures  to 
$205,675.20.  This  seems  to  be  as  clear  an  example  as  could  well 
be  found  of  the  danger  of  applying  figures  or  prospective  profits 
based  on  calculated  costs  and  sale  prices  (where  these  prices  were 
arrived  at  either  by  estimate  or  from  experience),  and  thereby, 
by  mere  calculation,  deduce  the  reasonable  market  value,  without 
Regard  to  any  factors  other  than  prospective  profits. 

There  are  two  fundamental  bases  on  which  claimants  make 
calculations  as  to  value.  One  is  the  proportions  of  stone  of  the 
various  merchantable  kinds,  the  other  is  the  quantity  of  stone 
in  situ.  The  first  they  arrive  at  by  applying  to  the  stone  in  place 
in  the  ground  the  proportions  and  averages  which  experts  say  are 
conmionly  found  in  such  quarries,  and  also  applying  the  propor- 
tions and  quantities  as  actually  found  and  taken  out  of  the  other 
portions  of  this  quarry  which  have  been  already  worked.  This 
assumes  that  there  will  be  in  that  unopened  portion  of  the  prem- 
ises the  same  proportions  as  are  usually  found  in  other  quarries 
and  as  have  been  found  in  other  parts  of  this  quarry  which  have 
been  quarried  over.  Clearly  this  assumption  may,  as  well  as  may 
not,  be  a  correct  one.  The  other  basis,  as  mentioned,  is  the  actual 
quantity  of  merchantable  stone  in  the  ground.  To  arrive  at  this 
figure  it  is  necessary  to  accept  the  testimony  of  men  familiar  with 
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the  lay  of  Medina  sandstone  in  the  ground,  having  in  mind  the 
stone  quarried  to  the  north  of  this  particular  strip,  taken  out  of 
the  canal  to  the  south  of  it,  and  the  cores  taken  from  various  por- 
tions of  it.      It  may  be  that  the  calculations  based  upon  such 
estimates  and  upon  such  grounds  are  accurate  estimates.     It  may 
also  be  true  that  they  are  inaccurate.     There  may  be  such  changes 
due  to  seams,  cracks  and  colors,  and  such  variations  to  "  Red 
Horse"  and  "Black  and  Tan,"  that  this  basis  may  be  radically 
changed.     But  even  conceding  the  correctness  of  the  estimates  of 
the  witnesses  for  the  claimants  as  to  proportions  of  various  kinds 
of  merchantable  stone  and  quantity,  of  stone,  nevertheless  those 
proportions  and  quantities  are  not  to  be  the  fouTidaiion  of  a  calcu- 
lation which  is  controlling  as  to  value,  but  are  to  be  taken  as 
they  will  affect  the  mind  of  a  prospective  buyer,  who  has  those 
facts  within  his  knowledge,  as  to  whether  he  believes  these  esti- 
mates will  prove  accurate,  and  as  to  how  far  he  is  willing  to  risk 
his  money  in  buying  a  quariy  which  shows,  on  such  data,  the 
quantities  and  proportions  of  stone  that  may  probably  be  found 
therein;  and  as  they  will  affect  the  mind  of  the  owners  t>f  the 
quarry  with  respect  to  what  they  would  take,  in  a  present  lump 
sum,  for  the  land  so  appropriated.      As  these  two  fundamental 
bases  are  matters  of  estimate,  although  based  on  reasonably  good 
foundations,  they  still  remain  estimates,  and,  as  such,  can  hardly 
be  regarded  as  the  fixed,  definite  and  determined  foundations  to 
be  used  to  support  the  entire  calculations  as  to  value,  based  upon 
prospective  profits. 

Another  serious  objection  stands  in  the  way  of  the  application 
of  the  rule  urged  by  claimants.  Specific  distances  and  figures 
are  herewith  given  to  explain  this  objection. 

The  appropriated  parcel  is  46.94  feet  wide  at  the  western 
boundary  of  claimants'  land  and  41.90  feet  wide  at  the  eastern 
boundary.  The  widest  part  of  the  strip  is  near  the  center,  where 
it  reaches  50  feet.  The  strip  follows  generally  the  curve  of  Ihe 
canal,  and  is  concave  toward  the  north.  Its  northern  boimdary 
is  1,186.37  feet  in  length  and  its  southern  boundary,  joining  the 
State's  property,  1,163.52  feet  in  length. 

Dennison  Waite  testified  that  he  had  been  in  the  ^fedina  sand- 
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stone  business  thirty  years ;  that  he  worked  in  the  Squire  quarry 
twenty-five  years;  that  he  was  foreman  of  the  Squire  quarry  at 
the  time  of  the  appropriation  in  1911,  and  was  foreman  of  it  for 
seventeen  years.  He  testified  that  the  face  in  the  quarry  is  from 
700  to  800  feet  long. 

Oscar  M.  Sanford;  superintendent  of  the  Orleans  County 
Quarry  Company,  testified  that  he  saw  the  Squire  quarry  in 
1911;  that  they  were  working  a  face  there  about  200  feet  long 
east  and  west. 

Claimants'  proposed  finding  No.  46  states:  "  In  1911,  the  year 
of  the  appropriation,  a  face  200  feet  long  east  and  west,  was  being 
worked  in  the  Squire  quarry,  just  north  of  and  close  to  the  stone 
in  the  appropriated  land." 

Oscar  M.  Sanford  testified  that  Quarry  Ifo.  4,  the  one  in  ques- 
tion, was  opened  twenty  years  ago  and  "  somewheres  around  a 
couple  of  acres,  a  little  better,"  had  been  quarried. 

Claimant  asks  a  finding  (No.  22  of  additional  requests  to  find) 
that  at  the  average  rate  of  quarrying  in  the  Squire  quarry  for 
twenty  years  prior  to  the  appropriation  the  lands  appropriated 
would  have  been  quarried  out  and  the  stone  marketed  within 
approximately  ten  years  from  the  date  of  the  appropriation. 

Claimants'  proposed  finding  (No.  22  above  mentioned)  that  it 
would  take  ten  years  to  quarry  the  one  and  one-tenth  acres  appro- 
priated may  be  correct  in  the  abstract,  but  not  when  applied  to 
this  quarry. 

When  will  that  ten  years  commence?  When  will  the  200-foot 
face  "near  the  appropriated  part"  be  pushed  on  to  the  appro- 
priated part?  When  will  the  entire  700  or  800-foot  face  reach 
the  appropriated  part  ?  And,  most  serious  of  all,  when  will  those 
portions  of  the  quarry  lying  east  and  west  of  the  700  or  800-foot 
face,  and  between  the  ends  of  that  face  and  the  boundaries,  an 
additional  400  or  500  feet,  be  quarried  to  the  present  face,  and 
when  will  the  whole  1,200-foot  face  be  quarried  to  the  appro- 
priated part  ?  It  can  be  estimated,  with  reasonable  certainty,  as 
to  when  the  200-foot  face  of  the  quarry  near  the  appropriated 
part  will  reach  that  part,  but  it  is  practically  impossible  to  esti- 
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mate  when,  in  the  ordinary  operation  of  the  whole  quarry,  the 
entire  one  and  one-tenth  acres  appropriated  will  be  quarried  out. 

If  the  claimants  are  to  be  awarded  damages  for  the  value  of 
the  stone  in  sitii,  and  that  amount  to  be  arrived  at  by  a  calcula- 
tion based  on  prospective  profits,  surely  the  value  at  the  time  of 
the  appropriation  will  not  be  the  sum  so  reached.  It  will  be  that 
sum,  reduced  by  actuarial  deduction,  to  a  present  value,  crediting 
the  State  for  the  use  of  the  money  for  the  years  before  the  appro- 
priated part  would  be  reached,  and,  in  addition,  a  pro  rata  credit 
for  the  years  during  which  the  quarrying  would  be  carried  on 
until  the  appropriated  part  would  be  completely  quarried  out. 
This  latter  figure  could  not  be  arrived  at,  even  by  an  actuary, 
unless  he  had  definite  data  as  to  how  long  it  would  take  to  quarrj' 
the  appropriated  part  when  reached.  Not  the  time  it  would 
take  to  quarry  the  one  and  one-tenth  acres,  but  the  time  it  would 
take  in  this  quarry,  in  its  ordinary  operation  as  an  entire  quarry, 
to  reach  and  complete  the  quarrying  of  this  1,200-foot  strip  which 
lies  behind  and  at  the  back  of  this  whole  quarry  —  being  the  last 
strip  on  the  south  side  next  to  the  State's  property.  That  time 
would  not  end  until  the  last  quarrying  operations  to  the  south, 
east  and  west  limits  of  the  claimants'  land  were  reached.  Who 
could  give  the  actuary  the  number  of  years  and  the  ratable  pro- 
portion per  year  of  the  quarrying  of  this  strip,  when  quarried  in 
the  ordinary  operation  of  the  whole  quarry?  Withput  this  neces- 
sary factor  no  present  value,  as  of  the  time  of  the  appropriation, 
could  be  calculated. 

It  seems  clear  that  even  if  the  rule  urged  by  claimants  is  a 
proper  one,  it  could  not  be  applied  here  because  of  the  impossi- 
bility of  calculating  the  present  value  as  above  mentioned. 

Counsel  for  claimants  urge  the  application  of  the  rule  so  often 
followed  where  coal,  marble,  etc.,  have  been  innocentlv  mined  bv 
a  trespasser.  This  rule  is  stated  in  Dougherty  v.  Chestnut,  86 
Tenn.  1.  ''When  a  trespasvser,  under  an  honest  but  mistaken 
claim  of  title,  has  invaded  a  marble  quarry  and  removed  and  sold 
stone,  the  measure  of  damages  to  which  the  tnie  owner  of  the 
quarry  is  entitled  against  such  trespasser  is  the  value  of  the 
marble  taken  and  sold,  as  it  lay  at  the  quarry,  cut,  dressed  and 
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prepared  for  market,  less  the  actual  —  in  no  event  to  exceed  the 
usual  and  reasonable  —  expense  of  thus  cutting,  dressing,  and  pre- 
paring it  for  market." 

That  rule  is  not  applicable  in  this  case.  The  measure  of  dam- 
age in  such  cases  is  the  value  of  what  was  taken  from  the  owner ; 
the  thing  taken  being  a  specific,  determined  quantity,  having  a 
fixed  selling  price,  and  all  based  upon  the  completed  mining  oper- 
ation. We  are  trying  in  this  case  to  find  a  value  where  the 
mining  operation  not  only  has  not  been  performed,  but  never  will 
be  performed  in  the  appropriated  portion. 

Claimants  insist  they  have  been  damaged  by  the  taking  away 
of  their  straight-wall  dock  by  the  construction  of  a  slope-wall 
canal  bank  in  place  thereof  and  deposit  of  spoil  on  the  dock. 
Under  the  rule  laid  down  by  Judge  Rodenbeck  in  Brainerd  v. 
State,  74  Misc.  Rep.  100,  107,  we  have  considered  these  damages 
and  made  due  allowances  therefor  in  our  award. 

A  case  very  similar  to  the  present  is  Orleans  County  Quarry 
Co.  V.  State  of  Xew  York,  172  App.  Div.  863.  Judge  Kellogg, 
in  that  case,  stated  that :  "  Undoubtedly  the  proof  as  to  the  quan- 
tity and  quality  of  the  stone  was  important,  and  the  cost  of 
getting  it  out  ready  for  market ;  but  these  are  elements  only  to  be 
considered  with  others  in  determining  the  value  of  the  property. 
There  is  no  limit  to  the  value  of  a  quarry,  or  sand  bank,  or  clay 
bank,  if  an  estimate  can  be  made  of  the  amount  of  stone,  sand 
or  clay  which  can  be  taken  and  a  fixed  price  put  upon  it.  Such 
computation  ignores  to  quite  an  extent  the  loss  and  contingencies 
of  the  business." 

In  the  case  at  issue,  we  have  a  different  kind  of  quarry  and 
quarrying  proposition  than  in  the  Orleans  County  Quarry  Com- 
pany case  above  mentioned.  Here  we  have  a  quarry  that  has 
been  in  operation  for  half  a  century  and,  as  shown  by  uncontro- 
verted  proof  on  the  trial,  a  quarry  that  was  doing  a  large,  con- 
tinuous and  profitable  busineSvS.  Even  though  there  is  this  dis- 
tinction between  the  two  cases,  we  feel  that  the  rule  laid  down 
in  the  Orleans  County  Quarry  Company  case  is  the  sound  rule, 
equally  applies  to  this  case,  and  we  have  followed  it. 

Had  the  quarry  face  extended  across  the  entire  property  of  the 
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daimants,  and  had  the  appropriated  strip  been  across  the  entire 
face  of  the  quarry,  with  an  average  width  of  forty-five  feet,  the 
damages,  mider  the  rule  applied  herein,  would  have  been  very 
much  greater  than  the  damages  in  this  case  where  the  strip  taken 
was  off  the  back  end  of  the  quarry,  and  would  not  be  entirely 
quarried  out  for  many  years  to  come. 
We  have  fixed  the  damages  at  $30,000. 

Ackerson,  P.  J.,  concurs. 


Elizabeth  M.  Rogers  v.  State  of  New  York 

No.  1278-A 

(Dated  September  26,  1917) 

Claim  for  damages  for  failure  of  state  to  deposit  spoil  on  claimant's  lands 
in  accordance  with  contract  between  state  and  claimant 

On  May  13,  1910,  the  state  made  a  contract  with  the  claimant  to  use  133 
acres  of  her  land,  located  in  the  town  of  Kingsbury,  Washington  county,  N.  Y., 
for  use  as  spoil  area  for  a  hydraulic  dredge.  The  consideration  for  the  use 
of  the  spoil  area  was  that  the  claimant's  land  should  be  filled  and  graded. 
About  thirty  acres  of  her  land  had  been  burned  in  holes  some  two  and  one- 
half  feet  deep.  The  area  of  the  holes  themselves  was  about  fifteen  acres. 
About  simultaneously  with  this  contract  the  claimant  made  a  contract  with 
the  state's  contractor  which  provided  for  the  manner  of  depositing  spoil 
from  the  dredge  and  retaining  the  same  upon  her  land.  The  question  involved 
herein  is  the  interpretation  of  these  contracts.  The  claimant's  contention  is 
that  the  contract  between  her  and  the  contractor  is  immaterial,  and  the 
state  insists  that  both  contracts  made  at  the  same  time  and  covering  the  same 
work  should  be  read  together.  The  state  used  claimant's  land  and  under  hev 
contract  the  claimant  was  entitled  to  have  the  work  so  done  that  she  might 
have  the  reciprocal  benefits  of  the  deposit  of  spoil  on  her  bad  or  burned  land 
in  exchange  for  giving  up  the  use  of  the  103  other  acres  of  land.  The  Court 
held  that  w^here  state  officers  have  authority  to  appropriate  the  fee  of  lands 
to  be  used  for  hydraulic  spoil  area,  they  have  the  power  and  authority  to 
make  a  contract  for  the  temporary  use  of  lands  for  such  spoil  area.  It  is  not 
only  within  their  power  to  so  contract,  but  it  is  the  part  of  good  judgment 
so  to  do  when  the  price  of  the  temporary  use  may  be  much  less  than  the 
market  value  should  the  lands  be  appropriated.  ^Vhere  the  contract  has  been 
executed  and  the  state  has  had  the  benefit,  and  retains  the  benefit,  it  cannot 
repudiate  its  contract  in  the  absence  of  fraud,  where  the  officers  who  made 
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the  contra<!t  acted  within  the  scope  of  their  authority,  and,  in  their  judgment, 
for  the  benefit  of  the  state. 

WTiere  a  contract  between  claimant  and  the  state  for  the  use  of  land  for 
hydraulic  spoil  area,  is  susceptible  of  a  harsh  construction  against  the  state, 
a  contract  between  claimant  and  the  state's  contractor,  made  at  the  same  time 
and  describing  the  methods  to  be  pursued  in  doing  the  work  provided  for  in 
the  contract  made  with  the  state,  becomes  admissible  in  evidence  to  arrive 
at  and  prove  a  reasonable  agreement  between  the  state  and  the  claimant. 

The  Court  held  that  the  market  value  of  claimant's  farm  would  have  been 
$2,200  greater  had  the  spoil  been  deposited  in  accordance  with  the  terms  of 
the  two  contracts  above  mentioned  when  read  together,  and  made  an  award 
accordingly. 

Claim  against  the  State  of  New  York  arising  from  the  failure 
of  the  State  to  properly  deposit  spoil  upon  claimant's  lands  in  the 
town  of  Kingsbury,  Washington  county,  N.  Y. 

Rogers  &  Sawyer,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Archie  C.  Ryder,  Deputy 
Attorney-General),  for  State. 

Fennell,  J. —  Claimant  is  the  life  tenant  of  a  farm  in  the 
town  of  Kingsbury,  Washington  county,  N.  Y.,  and  brings  this 
claim  to  recover  damages  suffered  by  her  and  her  remaindermen 
for  breach  of  contract.  The  State,  on  the  13th  day  of  May,  1910, 
entered  into  a  contract  with  claimant  to  use  one  hundred  and 
thirty-three  acres  of  her  land  as  spoil  area  for  an  hydraulic 
dredge.  About  thirty  acres  of  the  land,  which  was  muck  land, 
had  been  burned  in  holes  to  a  depth  averaging  two  and  one-half 
feet  —  the  total  area  of  the  holes  was  about  one-half  of  the  thirty- 
acre  tract.  In  consideration  for  the  use  of  such  spoil  area  the 
contract  provided  that  the  claimant's  land  should  be  filled  and 
graded.  At  about  the  same  time  claimant  made  a  contract  with 
the  State's  contractor  which  provided  for  the  manner  of  deposit- 
ing the  spoil  from  the  dredge  and  retaining  the  same  upon  the 
lands  of  claimant.  The  question  involved  here  is  the  interpreta- 
tion of  these  two  contracts.  Claimant's  counsel  contends  that  the 
contract  between  claimant  and  contractor  is  not  material  and  has 
objected  to  its  being  received  in  evidence.  The  contract  was 
received  conditionally,  its  materiality  to  be  passed  upon  at  the 
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time  of  decision.  The  contract,  State's  Exhibit  A,  has  been 
received  in  evidence  and  the  claimant  has  an  exception. 

The  contract  between  the  claimant  and  the  State  (Claimant's 
Exhibit  No.  1)  provides  that  the  land  of  the  claimant  shall  be 
*'  filled  and  graded."  The  contract  between  the  claimant  and  the 
State's  contractor  (State's  Exhibit  A)  provides  that  "the  deposit 
of  materials  on  said  lands  shall  be  made  by  suction  dredge  in 
such  a  way  that  the  deposit  will  be  spread  over  the  lands  in  even 
and  continuous  planes  as  near  as  may  be  by  the  practical  and 
reasonable  use  of  such  dredge  and  the  pipes,  etc.,  in  connection 
therewith."  These  two  contracts,  made  at  the  same  time  and 
covering  the  same  work,  should  be  read  together.  The  words 
"filled  and  graded,"  in  the  contract  between  the  claimant  and 
the  State,  would  be  construed  as  having  the  meaning  ordinarily 
understood  when  used  in  contracts  relating  to  the  movement  and 
deposit  of  materials,  but  the  contract  between  the  claimant  and 
the  State's  contractor,  which  provided  the  specific  method  by 
which  the  material  was  to  be  moved  and  deposited,  modifies  the 
meaning  of  the  words  "  filled  and  graded  "  to  the  extent  that  the 
filling  and  grading  should  be  done  by  the  use  of  an  hydraulic 
dredge  and  pipes,  the  same  being  used  in  a  practical  and  reason- 
able way. 

If  the  burned  holes  could  not  be  filled  by  an  hydraulic  dredge, 
when  used  in  the  practical  and  usual  way,  then  the  State's  con- 
tract with  the  claimant,  by  which  the  State  acquired  the  right  to 
flood  the  whole  one  hundred  and  thirty-three  acres  of  claimant's 
property,  would  be  entirely  one-sided  and  the  claimant  would 
have  received  no  consideration  for  the  giving  up  of  the  use  of  her 
farm  for  the  purpose  mentioned  in  the  contract.  On  the  other 
hand,  if  the  words  "filled  and  graded,"  as  used  in  the  contract 
between  the  State  and  the  claimant,  are  to  be  construed  inde- 
pendently of  the  contract  between  the  claimant  and  the  con- 
tractor, then,  unless  the  lands  could  be  filled  and  graded  by  an 
hydraulic  dredge  in  the  practical  and  reasonable  way.  the  claim- 
ant would  be  in  the  position  of  making  one  contract  with  the 
State  and  another  contract  wfth  the  State's  contractor  on  the 
same  job,  which  latter  contract,  by  its  terms,  would  prevent  the 
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State  from  carrying  out  its  contract  with  claimant.  This  position 
by  the  claimant  would  be  clearly  untenable.  These  contracts 
must  be  read  together,  and  by  reading  them  together  we  get  the 
intelligible  agreement  that  the  holes  were  to  be  filled  and  graded, 
but  the  filling  and  grading  would  be  of  the  kind  produced  by  the 
use  of  an  hydraulic  dredge  in  its  reasonable  and  practical  use  — 
and  would  not  require  the  State  to  go  on  the  land  with  men, 
teams  and  scrapers  and  grade  and  fill  in  that  manner.  Taking 
these  two  contracts  together,  and  giving  the  fair  interpretation 
of  each  in  the  light  of  the  other,  we  reach  the  above  conclusion. 

The  use  made  by  the  contractor  of  short  discharge  pipes  in 
the  excavation  of  the  canal  prism  and  the  depositing  of  the  spoi 
may  have  been  a  practical  and  reasonable  use  to  get  rid  of  the 
spoil,  but  was  not  a  practical  and  reasonable  use  with  reference 
to  the  two  contracts  above  mentioned. 

There  were  243,000  cubic  yards  of  material  moved  out  of  the 
prism  of  the  canal  near  the  premises  in  question  —  enough  to 
have  covered  some  fifty  or  sixty  acres  of  land  to  a  depth  of  two 
and  one-half  feet.  The  contractor  was  using  the  most  expeditious 
and  economical  method  of  depositing  his  spoil  from  his  point 
of  view  and  for  his  own  benefit,  but  the  State  owed  a  duty 
to  this  claimant,  under  its  contract,  to  have  the  contractor 
deposit  the  spoil  so  that  it  would  fill  the  holes,  as  far  as  such 
holes  would  be  filled,  by  the  practical  and  reasonable  use  of  the 
dredge  and  pipes.  This  the  State  did  not  do.  On  the  contrary, 
the  State  permitted  the  contractor  to  discharge  the  spoil  through 
short  pipes  which  did  not  reach  even  upon  the  land  of  the  claim- 
ant and  thus  deposited  the  heavy  or  grading  material  on  the  lands 
of  the  State  itself,  and  allowed  the  silt  and  light  material,  of 
little  or  no  value  for  filling  and  grading,  to  flow  over  and  upon 
the  claimant's  lands. 

But  if  the  contractor  had  used  longer  pipes  and  discharged  the 
spoil  into  the  burned  area  in  even  and  continuous  planes,  as  near 
as  might  be  by  the  practical  and  reasonable  use  of  such  dredge 
and  pipes,  it  cannot  reasonably  be  said  that  the  material,  without 
further  work  by  teams  and  scrapers,  would  have,  by  the  mere 
discharge  from  the  pipes,  filled  and  graded  the  lands  in  question. 


74:  New  Yobk  State  Court  of  Claims 


Rogers  v.  State  of  New  York 


There  is  no  doubt  that  the  pipes  could  have  been  extended  to  the 
burned  area  to  deposit  material  there  sufficient  to  fill  the  holes, 
and  still  be  deposited  in  the  practical  and  reasonable  use  of  the 
dredge  and  pipes.  It  is  equally  clear  that  the  deposit  of  material 
in  such  a  manner  would  not  be  such  a  filling  and  grading  of  the 
premises  as  would  make  them  worth  the  market  value  of  said 
premises  were  the  filling  and  grading  done  by  teams  and  scrapers, 
and  the  entire  burned  area  brought  to  a  level  of  reasonable  even- 
ness—  such  a  level  as  is  usually  meant  by  the  terms  "  filling  and 
grading." 

Conceding  material  could  be  carried  upon  the  burned  area  of 
claimant's  land  and  there  deposited  in  even  and  continuous  planes, 
still  this  would  not  fill  and  grade  the  land,  because,  if  the  deposits 
were  made  in  even  and  continuous  planes,  there  would  be  no 
more  depth  of  material  placed  in  the  bottoms  of  the  holes  in  the 
burned  area  than  on  the  ground  surrounding  the  holes.  There 
would,  of  course,  be  a  large  quantity  of  material  throvm  out  hy 
the  outlet  pipe  of  the  dredge,  sufficient  to  have  filled  to  a  greater 
or  less  degree  the  holes  in  the  burned  area,  but  if  it  was  deposited 
in  even  and  continuous  planes  of  course  the  surface  of  the  land 
surrounding  the  holes  would  be  elevated  in  exactly  the  same 
amount  that  the  bottoms  of  the  holes  would  be  elevated  with  each 
additional  deposit  of  material  in  "even  and  continuous  planes." 
It  seemed  to  be  understood  by  the  parties  that  the  material  would 
fill  the  holes  first  and  then  build  up  on  the  entire  level  surface. 
If  the  outlet  pipe  could  have  been  shifted  from  place  to  place, 
filling  each  hole  successively,  the  final  result  probably  would 
have  been  a  substantial  filling  of  the  burned  holes.  Such  an 
arrangement  could  hardly  be  carried  out,  as  the  proportion  of 
solids  to  water  is  so  small  that  the  entire  burned  area,  holes  and 
all,  would  be  covered  with  water  before  the  discharge  pipes  had 
been  shifted  many  times. 

If  the  entire  land  of  claimant  to  be  graded  consisted  only  of 
the  thirty-acre  tract,  which  contained  these  burned  holes,  and  the 
State  had  made  the  same  contract  with  the  owner  and  the  owner 
had  made  the  same  contract  with  the  contractor  as  were  actually 
made,  then  a  diiferent  situation  would  have  arisen.     Under  such 
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circumstances  the  State  could  have  appropriated  the  thirty-acre 
tract  and  paid  the  reasonable  market  value  for  it,  which,  under 
the  testimony  as  given,  would  have  been  practically  nothing.  Or 
the  above  contracts  having  be^n  made  covering  the  thirty-acre 
piece  alone«  and  being  carried  out  just  as  they  were  carried  out, 
the  claimant  would  come  into  court  with  a  technical  breach  of 
contract,  but  no  actual  damage.  She  would  have  agreed  to  let 
the  State  deposit  spoil  onto  her  thirty-acre  tract,  which  her  own 
witnesses  testified  had  no  value,  and  after  the  work  was  com- 
pleted she  would  have  had  the  land  back  in  substantially  the  same 
condition  as  when  the  State  took  it  over.  She  would  have  had 
no  loss  in  the  sound  value  of  the  land  and  no  loss  in  the  rental 
value,  as  it  had  neither  sound  nor  rental  value.  Then  contract 
(Exhibit  2fo.  1)  would  have  been  an  abuse  of  power  on  the  part 
of  the  State's  oflScers  making  it. 

State  officers  have  no  authority  to  enter  into  a  contract  to  take 
a  valueless  piece  of  land,  which  the  State  officers  have  power  to 
appropriate  and  pay  for  at  a  nominal  price,  and  bind  the  State 
to  pay,  in  consideration  for  temporary  use,  the  market  value  of 
the  land  p^perly  filled  and  graded.  The  State  would  have  given 
a  large  sum  for  the  privilege  of  using  land  temporarily  which 
it  could  have  taken  in  fee  for  a  nominal  consideration.  The 
claimant  would  have  given  nothing  to  the  State,  because  she  con- 
cedes that  the  land  was  valueless,  but  would  have  received  valu- 
able land  in  return  for  the  privilege  of  allowing  the  State  to  use 
her  land  for  spoil  area  for  a  couple  of  years.  Such  a  contract 
would  clearly  not  be  upheld.  It  would  be  an  abuse  of  power  and 
would  be  without  consideration  on  the  part  of  the  claimant. 

In  the  case  at  issue  the  claimant  gave  up  the  use  of  over  100 
acres  of  land  in  addition  to  the  burned  area  and  received  sub- 
stantial damages  in  being  deprived  of  the  use  of  her  land,  and 
in  not  having  her  burned  tract  returned  to  her  in  any  better  con- 
dition at  the  end  of  that  use.  The  State  cannot  contend  that 
the  contract  in  the  case  at  issue  was  not  for  its  benefit.  The  State 
officers  had  authority  to  appropriate  the  whole  133  acres  as  spoil 
area  for  the  hydraulic  dredge.  In  excavating  in  lands,  such  as 
along  the  Champlain  canal,  it  is  found  most  feasible  to  use  an 
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hydraulic  dredge.  This  reduces  the  cost  of  excavating  per  cubic 
yard.  The  use  of  such  a  dredge  requires  large  spoil  area  for 
settling  purposes,  but  even  considering  the  appropriation  of  such 
large  spoil  areas,  it  cannot  be  called  bad  judgment,  as  the  spoil 
area  is  necessary  to  this  kind  of  operation  and  this  kind  of 
operation  is  by  far  the  cheapest,  even  considering  the  largeness 
of  the  appropriations  for  hydraulic  spoil  area.  In  this  case  the 
State  could  have  appropriated  the  whole  133  acres,  and,  if  it  had 
so  appropriated,  no  question  could  have  been  raised.  It  certainly 
seems  legal  and  the  part  of  very  good  judgment  to  permit  State 
officers  to  contract  for  something  less  than  the  fee  of  land 
for  spoil  area  when  less  than  the  fee  will  answer  for  the  State's 
purposes  and  will  be  much  cheaper.  It  seems  that  in  this  case 
the  State  had  the  advantage  of  the  use  of  claimant's  entire  acre- 
age for  spoil  purposes  in  consideration  that  claimant's  burned 
area  have  material  deposited  on  it  from  the  hydraulic  dredge. 
The  claimant  has  been  damaged  by  being  without,  the  use  of  her 
farm  and  has  not  received  the  benefit  she  anticipated  and  had 
a  right  to  expect  in  consideration  therefor.  It  is  true  that  claim- 
ant received  $200  from  the  contractor,  under  Exhibit  A,  but  it 
seems  reasonably  clear  that  that  money  could  not  be  regarded  as 
rental  value  of  the  103  acres  of  land  for  two  years  and  depriva- 
tion permanently  of  the  use  of  the  three  acres  covered  with  dikes. 
This  $200  may  reasonably  be  regarded  as  the  sum  to  be  expended 
in  making  the  land  usable  after  the  water  had  drained  off,  clean- 
ing out  drainage  ditches^  etc. 

The  State  used  claimant's  land  for  the  purpose  contemplated 
in  the  contract  between  the  State  and  claimant  and  has  received 
the  full  benefit  of  that  use  in  the  prosecution  of  the  work  of 
excavating  the  Champlain  canal.  The  claimant  was  entitled  to 
have  the  work  so  done  that  she  might  have  received  the  reciprocal 
benefit  of  the  deposit  of  spoil  on  her  bad  or  burned  land  in 
exchange  for  giving  up  the  use  of  103  other  acres  of  land. 

There  were  fifty  acres  of  tillable  land  which  claimant's  wit- 
nesses valued  at  fifteen  dollars  per  acre  per  year  and  which  State's 
witnesses  valued  at  ten  dollars  per  acre  per  year.  There  were 
fifty  acres  of  pasture  land  which  claimant's  witnesses  valued  at 
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five  dollars  per  acre  per  year  and  the  State's  witnesses  valued 
at  from  one  dollar  and  a  half  to  two  dollars  per  acre  per  year. 
In  addition,  there  were  three  acres  of  land  covered  by  the  dikes, 
which  made  those  acres  nonusable.  The  claimant  was  deprived 
of  the  use  of  her  land  for  agricultural  purposes  for  two  seasons, 
and  three  acres  of  it  have  been  made  permanently  useless  for 
iigricultural  purposes  by  being  covered  with  dike  embankments. 
Claimant  received  substantial  damages  by  reason  of  the  failure 
of  the  State  to  have  the  heavy  spoil  material  deposited  by  the 
dredge  in  such  a  way  that  it  would  have  filled  the  burned  area, 
at  least  in  so  far  as  a  deposit  made  in  that  manner  would  have 
filled  it,  and,  as  stated  above,  while  the  burned  area  so  filled 
would  have  had  considerable  value  it  would  not  have  had  the 
same  value  as  though  it  had  been  evenly  filled  and  graded  hy  men 
using  teams  and  scrapers.  For  these  reasons  we  believe  that  the 
market  value  of  claimant's  farm  would  have  been  $2,200  greater 
had  the  spoil  been  deposited  in  accordance  with  the  termsf  of  the 
two  contracts  above  mentioned  when  read  together. 
An  award  has  been  made  accordingly. 

Ackerson,  P.  J.,  concurs. 


William  B.  Brooks  v.  State  of  ^NTew  York 

No.  2405-A 

(Dated  October  3,  1917) 

Claim    for   damages    resulting   from   change    in    grade    of   highway   abutting 

claimant's  premises  along  Oswego  river 

In  1912  and  1913  the  state  let  contracts  which  included  the  deepening  and 
canalization  of  the  Oswego  river  opposite  and  in  front  of  claimant's  premises. 
To  the  north  the  state  caused  to  be  constructed  a  dam  with  an  increased 
elevation  of  approximately  eleven  fwt  over  the  existing  dam.  This  raised 
the  waters  of  the  Oswego  river  opposite  the  property  of  the  claimant  and 
made  necessary  the  construction  of  a  dyke  or  embankment  for  the  purpose 
of  impounding  the  waters  of  the  Oswego  river.  The  dyke  was  constructed 
by  placing  material  upon  the  existing  highway  abutting  on  the  premises  of 
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the  claimant  and  lying  between  said  premises  and  the  Oswego  river,  in  close 
proximity  to  the  latter.  The  road  was  then  rebuilt  on  the  top  of  the  embank- 
ment. The  embankment  varied  in  height  from  six  feet  one  inch  to  approxi- 
mately three  feet.  The  fee  ownership  of  the  claimant  extended  to  the  center 
of  the  highway.  The  state  made  a  motion  to  dismiss  the  claim  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  contend- 
ing that  whatever  damage  the  claimant  may  have  suffered  was  due  simply  to 
a  change  in  grade  of  the  highway.  The  claimant  insisted  that  this  change  in 
grade  of  the  highway  was  made  necessary  by  the  erection  of  the  d^e  on  the 
site  thereof  to  impound  the  water  of  the  river  thus  raised  by  the  dam,  and 
that  the  primary  purpose  of  the  alteration  was  the  construction  and  emplace- 
ment of  material  to  act  as  such  dyke,  and  that,  although  when  the  improve- 
ment was  completed  the  road  still  existed  as  before,  except  for  the  change  of 
grade,  the  purpose  of  the  alteration  in  grade,  and  the  occasion  and  character 
of  it,  takes  the  case  out  of  the  class  governed  by  the  change  of  grade  cases 
and  renders  the  state  liable  to  the  claimant,  on  tlie  groimd  that  its  action 
subjected  the  highway  to  an  extraordinary  use  and  one  not  within  the  con- 
templation of  its  original  dedication,  and  that  such  subjection  of  the  high- 
way to  this  alleged  extraordinary  use  or  incumbrance  amounts  to  a  taking 
of  claimant's  property,  for  which  compensation  must  be  made. 

The  Court  held  that  the  ouTier  of  a  lot  abutting  on  a  street  or  highway 
has  no  remedy  for  consequential  damages  due  to  change  in  grade  of  the  high- 
way, in  the  absence  of  negligence  and  of  an  express  statutory  provision  con- 
ferring upon  him  a  right  to  recover,  provided  the  change  in  grade  is  made 
under  lawful  authoritv;  and  it  is  immaterial  whether  he  owns  to  the  center 
of  the  highway  or  only  to  the  edge  tliereof.  The  decisions  in  this  state 
establish  that  there  can  be  no  recovery  where  the  change  of  grade  is  made 
as  above  prescribed  by  the  local  highway  authorities,  purely  for  the  improve- 
ment of  the  highway  itself,  with  reference  to  no  other  development,  or  when 
done  by  a  private  corporation,  or  by  the  state  itself,  and  rendered  necessary 
or  proper  by  reason  of  some  other  public  utility,  work  or  improvement, 
whether  that  work  or  improvement  be  a  railroad  crossing,  a  bridge  made 
necessarj'  by  a  canal,  or  a  railroad  freight  yard  or  viaduct.  In  either  of 
these  cases,  if  the  change  in  grade  of  the  highway  be  effected  with 
due  care,  under  lawful  authority,  because  of  the  development  of  a  public 
improvement  or  utility,  in  the  existing  state  of  the  law  there  can  be  no 
recovery.  The  net  result  of  the  state's  activity,  whatever  its  reason  or 
impelling  cause,  was  merely  a  change  in  the  grade  of  the  road.  If  that  be 
the  net  result,  the  purpose  or  nature  of  the  public  improvement  which 
brought  it  about  is  of  no  moment. 

The  question  is  whether  this  change  was  merely  a  change  of  grade  or  was 
such  an  additional  burden  or  appropriation  of  the  highway  as  entitles  the 
claimant  to  recover.  Tlie  test  is  whether  the  change  amounts  to  an  appro- 
priation of  all  or  any  portion  of  the  highway  permanently  to  the  special, 
continuous  and  exclusive  use  of  the  defendant,  or  in  a  manner  inconsistent 
with  the  use  and  enjoyment  of  the  higliway  as  such.  If  so,  then  it  amounts 
to  a  deprivation  of  the  abutting  owner  of  his  property,  and  whatever  its 
purpose,   however   great   its   benefit  to   the   public  or   to   individuals,   or  by 
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whatsoever  authority  or  by  whomsoever  effected,  it  is  a  violation  of  the  prop- 
erty rights  of  the  abutting  owner,  and  if  it  may  be  done  at  all,  can  only 
be  done  after  just  and  lawful  compensation.  The  Court  held  that  under  the 
facts  in  this  claim  no  part  of  the  highway  was  appropriated  either  perma- 
nently, continuously  or  at  all  by  any  structure,  erection  or  device  which  in 
any  way  limited  its  utility  as  a  highway,  and  that  the  alteration,  therefore, 
did  not  subject  the  highway  to  an  extraordinary  burden  for  which  compen- 
sation must  be  made. 

ITie  claimant  further  contended  that  the  structure  imposed  by  the  stat« 
within  the  limits  of  the  highway  was  not  necessarily,  or  appropriately  or 
primarily  a  highway  change  of  grade  or  alteration,  but  was  the  erection  of 
a  dyke  to  "  impound  the  waters  of  the  Oswego  river,"  and,  therefore,  such  a 
change  of  grade  was  not  incidental  to  the  maintenance  or  improvement  of 
the  highway  as  such,  but  was  foreign' to  it.  The  Court  held,  however,  that 
one  of  the  purposes  fulfilled  by  the  dyke  was  to  keep  the  water  from  flood- 
ing the  road  and  that  any  change  of  grade  necessary  or  proper  to  keep  the 
road  passable  and  free  from  water  and  flood  and  preserve  it  from  disintegra- 
tion and  destruction  was  within  the  contemplation  of  the  original  dedication. 

The  Court  accordingly  dismissed  the  claim. 

Fennell,  J.,  dissented  with  opinion,  holding  that  the  building  of  a  dyke 
by  the  state,  in  the  construction  of  the  Barge  canal,  upon  a  public  highway 
to  prevent  the  flooding  of  adjacent  lands  is  not  a  change  of  grade  of  the 
highway  for  highway  purposes  but  is  in  fact  a  levee  or  protective  dyke,  and 
the  highway  placed  thereon  by  the  state  is  the  method  used  by  the  state  for 
protecting  itself  from  damages  for  the  destruction  of  the  original  highway 
by  placing  an  embankment  or  dyke  upon  it. 

Claim  against  the  State  of  New  York  arising  from  the  action 
of  the  State  in  changing  grade  of  a  highway  between  the  Oswego 
river  and  lands  owned  by  claimant. 

Francis  D.  Culkin,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Archie  C.  Ryder,  Deputy 
Attorney-General),  for  State. 

■ 

Cunningham,  J. —  This  is  a  motion  to  dismiss  the  above-enti- 
tled claim  on  the  ground  that  it  fails  to  allege  facts  sufficient  to 
constitute  a  cause  of  action  or  claim  against  the  State.  In  the 
lanfiTuage  of  the  claim  it  is  for  damages  "  arising  from  the  chang- 
ing and  altering  the  grade  "  of  a  highway  abutting  on  the  prem- 
ises of  the  claimant,  and  lying  between  said  premises  and  the 
Oswego  river,  in  close  proximity  to  the  latter,      It  affirmatively 
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appears  from  the  claim  that  the  fee  ownership  of  the  claimant 
extends  to  the  center  of  said  road  or  highway.  Of  course,  for 
the  purpose  of  the  inquiry  the  facts  alleged  in  the  claim  must  be 
taken  as  admitted.  Assuming  them  to  be  true,  as  alleged,  do 
they  set  forth  a  legal  claim  against  the  State?  We  give  to  the 
words  "roadway"  and  "highway"  the  meaning  of  public  road 
or  highway,  such  either  by  conveyance  or  dedication.  This  con- 
struction of  these  words  was  that  assumed  on  the  argument  of 
this  motion  and  by  the  brief  of  the  claimant,  who  expressly  states 
that  prior  to  the  acts  of  the  State  complained  of,  this  roadway 
was  a  "  State  road,"  although  he  states  in  his  brief  that  he  has 
been  unable  to  find  any  record  of  a  formal  dedication  of  this  high- 
way, or  any  record  of  condemnation.  Confining  ourselves,  there- 
fore, to  the  allegations  of  the  claim,  the  question  is  whether  the 
action  of  the  State  in  merely  changing  and  altering  the  grade 
of  a  public  highway,  pursuant  to  authority  of  statute,  to  the 
damage  of  the  claimant,  sets  forth  a  cause  of  action  against  the 
State.  The  purpose  and  reason  for  the  change  of  the  grade  of 
the  highway  is  not  set  forth  in  the  claim.  It  is  merely  alleged 
to  have  been  done  "by  raising  a  mound  of  earth,  dike  and 
embankment  along  the  river  front." 

Whatever  doubt  there  may  have  been  originally  regarding  the 
right  of  the  owner  of  a  lot  abutting  on  a  street  or  highway  to 
recover  for  consequential  damages  due  to  change  of  grade  of  the 
highway,  in  the  absence  of  n^ligence  and  of  an  express  statutory 
provision  conferring  upon  him  a  right  to  recover,  there  is  no 
longer  doubt  about  it.  The  law  is  well  settled  that  he  has  no 
remedy  for  the  injury  caused  thereby,  however  serious,  provided 
only  that  the  change  of  grade  is  made  under  lawful  authority. 
The  damage  to  him  is  not  a  taking  of  private  property,  but  his 
detriment  is  damnum  dbsqwe  injuria^  and  it  is  quite  immaterial 
whether  he  owns  the  fee  to  the  center  of  the  highway,  as  in  this 
case,  or  merely  to  the  nearest  boundary  of  the  highway  itself. 
McCabe  v.  City  of  New  York,  213  X.  Y.  469;  Warner  v.  State, 
132  App.  Div.  611;  affd.,  204  K  Y.  682;  Conklin  v.  N.  Y.,  O. 
&  W.  Ry.  Co.,  102  id.  107;  Bellinger  v.  N.  Y.  C.  E.  R.  Co.,  23 
id.  42;  Eels  v.  A.  T.  &  T.  Co.,  143  id.  133,  139. 
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These  cases  establish  that  there  is  no  recovery  where  the  change 
of  grade  is  made  as  above  prescribed  by  the  local  highway  authori- 
ties, purely  for  the  improvement  of  the  highway  itself,,  with  refer- 
ence to  no  other  development,  or  when  done  by  a  private  corpora- 
tion, or  by  the  State  itself,  and  rendered  necessary  or  proper  by 
reason  of  some  other  public  utility,  work  or  improvement,  whether 
that  work  or  improvement  be  a  railroad  crossing,  a  bridge  made 
necessary  by  a  canal,  or  a  railroad  freight  yard  or  viaduct.  In 
either  of  these  cases,  if  the  change  in  grade  of  the  highway  be 
effected  with  due  care,  under  lawful  authority,  because  of  the 
development  of  a  public  improvement  or  utility,  in  the  existing 
state  of  the  law  there  can  be  no  recovery. 

Upon  the  argument  of  the  motion  and  in  the  brief  of  the  claim- 
ant facts  additional  to  those  stated  in  the  claim  were  set  forth. 
The  determination  of  this  motion  should  be  governed  by  the  facts 
alleged  in  the  claim  itself,  without  recourse  to  any  further  facts 
or  details,  but  in  this  instance  we  feel  that  the  additional  allega- 
tions made  orally  in  argument,  and  set  forth  in  the  brief  of  the 
claimant;  even  if  alleged  in  the  claim,  would  not  affect  the  result. 
They  follow:  "During  the  years  1912  and  1913  the  State  let 
a  contract  called  contract  No.  37,  which  included  the  deepening 
and  canalization  of  the  Oswego  river  opposite  and  in  front  of 
the  property  of  these  claimants.  Some  hundreds  of  feet  north 
the  State  caused  to  be  constructed  a  dam  with  an  increased  eleva- 
tion of  approximately  eleven  feet  over  the  existing  dam.  This 
raised  the  waters  of  the  Oswego  river  opposite  the  property  of 
the  claimant  and  made  necessary  the  construction  of  a  dike  or 
embankment  for  the  purpose  of  impounding  the  waters  of  the 
Oswego  river.  This  was  done  on  the  property  of  these  claimants 
(within  the  highway  limits)  by  creating  an  embankment  varying 
in  height  from  six  feet  one  inch  to  approximately  three  feet. 
*  *  *  The  dike  was  constructed  by  placing  materials  upon 
the  existing  roadway  and  raising  it  to  the  required  height,  so  as 
to  keep  back  the  waters  of  the  Oswego  river  and  make  possible 
its  navigation."  The  road  was  then  rebuilt  on  the  top  of  the  said 
embankment  or  raised  c:rade. 

It  is  claimed,  in  substance,  that  this  change  in  grade  of  the 
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highway  was  made  necessary^  by  the  erection. of  the  dike  on  the 
site  thereof  to  impound  the  water  of  the  river  thus  raised  by  the 
dam,  and  that  the  primary  purpose  of  the  alteration  was  the  con- 
struction and  emplacement  of  material  to  act  as  such  dike,  and 
that,  although  when  the  improvement  was  completed  the  road 
still  existed  as  before,  except  for  the  change  in  grade,  the  purpose 
of  the  alteration  in  grade,  and  the  occasion  and  character  of  it, 
takes  the  case  out  of  the  class  governed  by  the  cases  cited  supra 
and  renders  the  State  liable  to  the  claimant,  on  the  ground  that 
its  action  subjected  the  highway  to  an  extraordinary  use  and  one 
not  within  the  contemj^lation  of  its  original  dedication,  and  that 
such  subjection  of  the  highway  to  this  alleged  extraordinary  use 
or  incumbrance  amounts  to  a  taking  of  claimant's  property,  for 
which  compensation  must  be  made.  In  support  of  this  conten- 
tion claimant  has  called  to  our  attention  numerous  authorities. 

Bearing  in  mind  that  a  mere  change  of  grade,  made  under  the 
circumstances  to  which  we  have  referred  previously,  invades  no 
private  right  and  does  not  amount  to  the  deprivation  of  an  abut- 
ting owner  of  his  property  (Conklin  v.  jST.  Y.,  O.  &  W.  Ry.  Co., 
102  N.  Y.  107,  111,  112),  the  question  here  is,  if  this  change 
was  a  mere  change  of  grade,  or  was  such  an  additional  burden 
or  appropriation  of  the  highway  as  entitles  the  claimant  to 
recover.  We  think  the  test  in  such  actions  is  definitelv  and 
clearly  indicated  by  the  cases  to  which  the  claimant  himself  has 
called  our  attention.  It  is  whether  the  change,  interference  or 
development  complained  of  amoimts  to  an  appropriation  of  all 
or  any  portion  of  the  highway  permanently  to  the  special,  con- 
tinuous and  exclusive  use  of  the  defendant,  or  in  a  manner  incon- 
sistent with  the  use  and  enjoyment  of  the  highway  as  such.  If 
60,  then  it  amounts  to  a  deprivation  of  the  abutting  owner  of  his 
property,  and  whatever  its  purpose,  however  great  its  benefit  to 
the  public  or  to  individuals,  or  by  whatsoever  authority  or  by 
whomsoever  eflfected,  it  is  a  violation  of  the  property  rights  of 
the  abutting  owner,  and  if  it  may  be  done  at  all,  can  only  be  done 
after  just  and  lawful  compensation.  This  principle  underlies 
the  decision  of  the  various  cases  to  which  claimant  has  called  our 
attention.     Story  v.  Xew  York  Elevated  R.  R.  Co.,  90  X.  Y.  122, 
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156-160,  173;  Conklin  v.  K  Y.,  O.  &  W.  Ry.  Co.,  102  id.  107, 
111;  Eels  V.  A.  T.  &  T.  Co.,  143  id.  133. 

It  cannot  be  claimed  that  the  change  made  in  this  highway 
was  inconsistent  with  its  full,  exclusive  and  continuous  use  as 
such.  On  the  contrary,  at  its  completion  the  highway  still 
remained  as  capable  of  complete  and  permanent  use  as  such  as 
theretofore.  The  only  result  was  a  change  in  its  grade.  Unlike 
the  cases  last  mentioned,  there  was  nothing  done  by  the  State 
inconsistent  with  its  utility  for  public  travel.  No  part  of  it 
was  appropriated  either  permanently,  continuously  or  at  all  by 
any  structure,  erection  or  device  which  in  any  way  limited  its 
utility.  The  net  result  of  the  State's  activity,  whatever  its 
reason  or  impelling  cause,  was  merely  a  change  in  the  grade  of 
the  road.  We  have  found  in  other  cases  that  if  that  be  the  net 
result,  the  purpose  or  nature  of  the  public  improvement  which 
brought  it  about  is  of  no  moment,  whether  that  public  utility  be 
the  facilitation  of  the  construction  of  a  railway,  the  erection  of 
a  bridge  over  a  creek  necessitated  by  improvement  to  the  canal 
system  of  the  State,  or  the  erection  of  a  railway  yard,  viaduct 
and  appurtenances,  or  the  mere  improvement  of  the  road  itself. 
McCabe  v.  City  of  New  York,  and  other  cases  cited  therewith. 
supra.  This  alteration,  therefore,  did  not  subject  the  highway 
to  an  extraordinary  burden  for  which  compensation  must  be  made. 

The  claimant  further  contends  in  effect  that  the  structure 
imposed  by  the  State  within  the  limits  of  the  highway  was  not 
necessarily,  or  appropriately  or  primarily  a  highway  change  of 
grade  or  alteration,  but  was  the  erection  of  a  dike  to  "  impound 
the  waters  of  the  Oswego  river,"  and,  therefore,  such  a  change 
of  grade  was  not  incidental  to  the  maintenance  or  improvement 
of  the  highway  as  such,  but  was  foreign  to  it.  We  cannot  con- 
cede this,  whether  or  not  it  would  have  anv  effect  if  true.  If  the 
change  of  grade  was  necessary  to  perform  the  functions  of  a  dike 
and  impound  the  water  within  the  limits  of  the  river,  obviously 
the  construction  was  necessary  and  proper  to  keep  the  water  off 
from  the  surface  of  the  highway  at  the  grade  theretofore  existing. 
In  other  words,  the  embankment  upon  which  the  road  rested  ful- 
jSUed  two  purposes.     It  kept  the  water  in  the  river  where  it  would 
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be  useful  to  the  canal  system  of  the  State,  and  it  kept  it  from 
flooding  the  road  which  would  be  disastrous  to  the  latter.  Surely 
a  change  in  grade  which  accomplishes  the  preservation  and  con- 
tinuous use  of  the  road  and  secures  its  existence,  under  such  cir- 
cumstances, is  not  inconsistent  with  the  dedication  of  the  land 
to  highway  purposes,  but  fulfills  its  highest  requirements  and  is 
wholly  consistent  therewith.  Certainly  any  change  of  grade 
necessary  or  proper  to  keep  the  road  passable  and  free  from  water 
and  flood  and  preserve  it  from  disintegration  and  destruction  was 
within  the  contemplation  of  the  original  dedication. 

We  are  not  insensible  to  the  hardship  which  may  result,  and 
does  result  frequently  from  the  principle  of  damnum  absque 
injuria^  as  applied  to  changes  of  grade  in  highways,  necessitated 
by  State  improvements,  but  the  policy  of  the  State  toward  its 
citizens  who  are  abutting  property  owners  in  such  cases,  is  a 
matter  for  legislative  consideration. 

Ackerson,  P.  J.,  concurs,  Feunell,  J.,  dissents,  in  an  opinion. 

Fexnell,  J.  (dissenting). —  Adopting  the  statement  of  facts, 
as  set  foi-th  in  the  prevailing  opinion  herein,  I  reach  a  different 
conclusion  of  law. 

The  State,  in  canalizing  the  Oswego  river,  raised  the  elevation 
of  the  next  dam  downstream  from  the  claimant's  premises  by 
eleven  feet.  The  dam  was  several  hundred  feet  north  of  said 
premises.  The  highway  in  question  was  between  claimant's  land 
and  the  river.  It  was  necessary  to  raise  the  highway  to  keep 
back  the  waters  of  the  Oswego  river  from  overflowing  the  lands 
of  claimant  and  several  others  similarly  situated  —  this  claim 
being  a  test  claim  for  all  those  so  situated. 

It  seems  to  me  that  the  raising  of  the  highway  in  the  progress 
of  the  Barge  canal  construction  work  was  not  such  a  change  of 
grade  of  a  highway  as  that  mentioned  in  the  decisions  as  damnum 
ahsfjur  injuria,  C^hange  of  grade  of  a  highway  for  the  purpose 
of  bringing  the  same  to  a  more  nearly  even  grade  and  thus  making 
passage  over  the  highway  easier,  more  convenient  and  safer  for 
the  general  traveling  public  is  that  kind  of  a  change  for  which 
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an  abutting  owner  may  not  receive  damages,  although  his  prop- 
erty may,  in  fact,  be  injured.  This  is  not  that  kind  of  a  case. 
Here  we  have  an  elevation  of  the  crest  of  a  dam  by  eleven  feet, 
making  a  corresponding  elevation  of  the  watere  of  the  Oswego 
river,  making  a  pool^  in  the  canalized  river,  to  the  next  dam 
upstream  where  the  next  lock  would  be  located.  The  new  and 
higher  pool  elevation  above  the  dam  so  raised  would  flood  all 
lands  along  the  new  pool  below  that  elevation.  The  Barge  canal 
authorities  found  themselves  in  the  position  of  turning  the  waters 
of  the  Oswego  river  onto  the  lands  of  this  claimant  and  others 
similarly  situated  whose  lands  were  below  the  elevation  of  the 
new  pool.  The  State  having  created  this  pool  was  bound  to 
keep  the  waters  of  the  river  within  the  boundaries  of  the  pool  and 
not  allow  them  to  flow  over  upon  and  cover  the  lands  of  property 
owners  along  the  banks  of  the  river.  To  protect  these  lands  and 
to  save  the  State  from  the  damage  actions  incident  to  a  flooding 
of  all  lands  below  the  new  pool  elevation  the  State  erected  an 
embankment  or  barrier  against  the  waters  of  the  Oswego  river. 
They  chose  as  the  situs  of  the  embankment  this  highway  as  being 
the  most  available  and  convenient  place  for  such  an  embankment 
or  dike.  The  State  then  erected  the  dike  on  top  of  the  highway. 
This  act  protected  the  lands  of  the  claimants  and  others  like  him, 
but  left  the  State  in  the  position  of  having  cut  off  a  public  high- 
way by  having  built  a  dike  along  and  on  top  of  the  same.  To 
remedy  this  condition  and  to  avoid  damage  actions  flowing  from 
same,  the  State  made  a  new  road  along  the  top  of  the  dike.  It  is 
true  that  this  construction  work  actually  did  change  the  grade  of 
the  highway,  but  it  seems  equally  clear  that  the  change  was  not 
made  for  a  street  purpose,  but  for  a  dike  purpose.  It  is  easily 
conceivable,  if  the  opinion  of  the  majority  of  this  court  is  sound, 
that  a  further  canalization  of  the  Oswego  or  other  rivers  in  this 
State  might  require  the  construction  of  more  and  higher  dikes 
along  the  banks,  including  dikes  or  embankments  in  highways 
and  the  replacing  of  the  highways  on  top  of  the  same.  Such 
changes  and  new  and  additional  elevations,  while  they  would  be 
apparently  merely  a  change  of  grade  of  a  street,  might  very  well 
be  so  extensive  that  they  would  not  make  public  travel  upon  such 
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highways  more  easy,  convenient  and  safe,  but  on  the  contrary, 
might  make  them  less  easy,  more  inconvenient  and  more  unsafe. 
It  would  clearly  seem  that  the  test  is  not  "  Is  it  an  actual  change 
of  grade  of  a  highway  ? "  but  "  Is  it  such  a  change  of  grade  of 
highway  as  is  made  for  a  strictly  highway  purpose  and  to  make 
the  road  more  easily  usable  as  such  highway  ? " 

Of  course,  it  might  well  be  that  the  erection  of  such  a  dike  and 
the  consequent  change  of  the  grade  of  the  highway  on  top  of 
same  might  in  fact  be  an  improvement  of  the  highway  for  the 
general  public  purpose  of  a  highway  and  for  its  use  by  the  gen- 
eral public,  but  as  the  motion  was  made  upon  the  claim  as  pre- 
sented, and  as  the  case  was  not  tried  out  upon  the  merits,  that 
question  cannot  be  passed  upon  in  this  claim.  Here  we  have  the 
simple  question  "  Is  a  change  of  grade  in  a  highway  which  comes 
about  through  barge  canal  construction  in  the  erecting  of  a  water 
restraining  dike  in  the  highway,  a  change  of  grade  for  street 
purposes  or  an  embankment  for  canal  purposes  ?" 

In  Matter  of  Rapid  Transit  R  R.  Comrs.,  197  N.  Y.  81,  the 
following  language  is  used  by  Judge  Vann  at  page  99 :  "  There- 
fore, a  use  made  of  a  street  which  does  not  help  it  as  a  highway 
for  uninterrupted  passage  by  men,  animals  and  vehicles  is  not  a 
street  use,  but  is  foreign  to  the  purpose  for  which  the  street  was 
created.  Such  a  use  was  not  within  the  contemplation  of  the 
original  owner  of  the  land  when  he  parted  with  the  title  thereto 
for  a  street,  or  gave  a  perpetual  right  of  way  over  the  same  for 
the  purpose  of  a  street." 

In  the  last  paragraph  on  the  same  page  he  further  states: 
"  When,  however,  the  construction  is  not  for  a  street  use,  even  if 
it  is  for  a  public  use,  liability  to  the  owner  of  the  fee  attaches  to 
a  city  the  same  as  to  a  railroad  corporation." 

Judge  Andrews,  in  the  case  of  Reining  v.  N.  Y.,  L.  &  W. 
R.  Co.,  128  N.  Y.  157,  at  page  168,  states  as  follows:  "  The  fact 
that  what  was  done  did  effect  a  change  in  the  grade  of  that  part 
of  the  street  occupied  by  the  embankment  does  not  prove  that 
what  was  done  w^as  in  the  execution  of  the  power  to  alter  the 
grade  of  streets  conferred  on  the  council.  The  primary  object 
of  this  power  contained  in  municipal  charters,  is  to  enable  the 
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municipal  authorities  to  render  a  street  more  safe  and  convenient 
for  public  travel,  to  afford  drainage,  in  short,  to  adapt  it  more 
perfectly  for  the  purposes  of  a  public  way.  It  is  claimed  that  the 
city  under  this  power  could  lawfully  authorize  an  embankment  in 
part  of  the  street,  leaving  the  other  part  on  a  lower  level.  We 
are  not  called  upon  to  say  whether  there  is  any  limit  to  the  exer- 
cise of  municipal  authority  or  that  the  city  cannot  in  exercising 
the  power  to  establish  and  alter  the  grade  of  streets,  raise  an 
embankment  in  a  part  of  a  street  if,  in  its  judgment,  this  will 
promote  the  public  convenience  and  the  purposes  of  the  street  as 
a  highway.  But  we  think  it  cannot  under  the  guise  of  exercising 
this  power,  appropriate  a  part  of  a  street  to  the  exclusive,  or 
practically  to  the  exclusive  use  of  a  railroad  company,  or  so  as 
to  cut  off  abutting  owners  from  the  use  of  any  part  of  the  street 
in  the  acx;ustomed  way,  without  making  compensation  for  the 
injury  sustained." 

It  can  hardly  be  contended  that  the  embankment  in  the  street 
in  question  was  not  for  the  exclusive  benefit  of  the  State  as  a 
portion  of  its  Barge  canal.  That  portion  of  the  highway  extend- 
ing from  the  original  highway  level  to  the  new  highway  elevation, 
a  distance  of  six  feet  in  some  portion  thereof,  was  dike,  not  high- 
way, and  was  erected  as  a  canal  structure.  The  State  built, 
assumed  and  had  exclusive  control  over  that  structure,  even  to  the 
extent  of  making  any  interference  with  it  a  crime,  as  provided  in 
the  Canal  Law.  That  State's  use  was  so  exclusive  that  any 
attempt  to  alter  or  change  that  bank  would  have  rendered  the 
person  so  altering  or  changing  guilty  of  a  crime  under  the 
statutes. 

Judge  Haight,  in  Sauer  v.  City  of  New  York,  180  N.  Y.  27, 
at  page  31,  states:  "As  such  owners  they  are  subject  to  the  right 
of  the  public  to  grade  and  improve  the  streets,  and  they  are  pre- 
sumed to  have  been  compensated  for  any  future  improvement  or 
change  in  the  surface  or  grade  rendered  necessary  for  the  con- 
venience of  public  travel,  and  especially  in  cities  where  the 
growth  of  population  increases  the  use  of  the  highways.  The 
rule  may  be  different  as  to  peculiar  and  extraordinary  changes 
made  for  some  ulterior  purposes  other  than  the  improvement  of 
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the  street,  as  for  instance,  where  the  natural  surface  has  been 
changed  by  artificial  means,  such  as  the  construction  of  a  railroad 
embankment  or  a  bridge  over  a  railroad  making  elevated 
approaches  necessary.  But  as  to  changes  from  the  natural  con- 
tour of  the  surface  rendered  necessary  in  order  to  adapt  the 
street  to  the  free  and  easy  passage  of  the  public  they  may  be  law- 
fully made  without  additional  compensation  to  abutting  owners, 
and  for  that  purpose  bridges  may  be  constructed  over  streams  and 
viaducts  over  ravines,  with  approaches  thereto  from  intersecting 
streets." 

Again^  at  page  33,  he  states:  "It  is  one  of  the  uses  to  which 
public  highways  were  primarily  opened  and  devoted." 

It  can  hardly  be  said  that  the  erection  of  a  dike  to  restrain 
the  waters  of  the  Oswego  river  is  one  of  the  uses  to  which  public 
highways  were  primarily  opened  and  devoted,  nor  can  it  be  said 
that  the  change  in  grade  of  this  highway  was  for  the  convenience 
of  public  travel,  but  rather,  it  might,  on  the  contrary,  be  to  the 
inconvenience  of  public  travel.  The  embankment  was  not  made 
for  the  convenience  of  public  travel,  but  from  the  necessity  of  the 
State  to  restrain  the  waters  of  the  canalized  Oswego  river. 

Judge  Collin,  in  his  dissenting  opinion  in  McCabe  v.  City  of 
New  York,  213  N.  Y.  468,  states  certain  rules  of  law  which 
seem  to  apply  with  peculiar  force  to  this  claim.  At  page  491  he 
states  as  follows:  "  The  people  have  the  right,  as  a  governmental 
function,  at  all  times  to  improve  or  grade  them  for  highway  pur- 
poses as  the  travel  over  them  necessitates  or  prompts,  and  abutters 
are  conclusively  presumed  to  have  acquired  their  lands  subject  to 
this  right,  and  have  been  compensated  for  any  future  improve- 
ment or  change  of  grade  for  the  legitimate  purposes  of  streets. 
(Sauer  v.  City  of  N.  Y.,  180  N.  Y.  27;  Conklin  v.  N.  Y.,  O.  & 
W.  Ry.  Co.,  102  N.  Y.  107.)  The  essence,  however,  of  the  rule 
is  that  the  change  of  grade  is  made  for  legitimate  street  purposes. 
It  is  not  a  governmental  function,  as  this  court  has  repeatedlv 
held,  to  authorize  the  erection  in  the  streets  of  structures  to  be 
used  for  other  than  strictly  street  purposes,  or  to  change  their 
grades,  to  the  injur^^  of  abutters,  for  the  acconamodation  or 
advantage  of  individuals  or  private  corporations ;  nor  are  abutters 
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presumed  to  have  been  compensated  for  such  uses.  The  public 
interest  which  may  lawfully  impel  and  guide  municipal  authori- 
ties in  altering,  under  a  provision  like  unto  that  of  section  442, 
already  quoted^  the  grades  of  highways  or  streets,  whereby  the 
rights  of  abutters  are  molested,  is  the  interest  of  the  traveling 
public." 

At  page  492  Judge  Collin  quotes  with  approval  Lewis  on 
Eminent  Domain,  where  the  following  language  is  used:  "  But  it 
is  manifest  that  only  ordinary  changes  of  grade  can  be  thus,  antic- 
ipated, that  is,  such  changes  as  may  be  necessary  to  secure  a 
uniform,  even  surface  for  the  purpose  of  facilitating  traffic  on 
the  street.  Consequently  the  rule  should  not  apply  when  the 
reason  of  it  fails.  Consequently  the  rule  should  not  apply  where 
the  grade  is  changed  for  some  ulterior  purpose  not  connected 
with  the  improvement  of  the  street,  or  when  made  necessary  by 
artificial  conditions  such  as  railroad,  canal  or  bridge." 

At  page  494  Judge  Collin  calls  attention  to  an  Illinois  case 
which  seems  directly  in  point.  The  cases  are  so  much  alike  that 
I  quote  Judge  Collin's  conoment  on  that  case:  "In  City  of 
Shawneetown  v.  Mason  (82  111.  337)  the  city  raised,  under  legis- 
lative authority,  the  grade  of  a  street  upon  which  the  property  of 
the  defendants  in  error  fronted,  for  the  purpose  of  making  it 
operative  as  a  levee.  The  city  had  plenary  power  to  establish 
and  change  the  grades  of  streets,  and  thereunder  justified  its 
action.  It  was  held  that  while  a  city  may  lower  or  elevate  the 
grades  of  its  streets  at  its  pleasure,  when  it  is  done  in  good  faith, 
with  a  view  to  fit  them  for  use  as  streets  to  meet  the  public  wants, 
without  compensation  to  abutters,  the  elevation  of  the  street  was 
made  to  protect  the  city  against  inundation  from  the  Ohio  river, 
and  was  not  within  the  power,  conferred  by  charter,  to  change 
the  grades  of  streets,  and  said:  ^When  the  street  was  laid  out, 
there  is  nothing  to  show  that  this  was  one  of  the  anticipated  uses 
to  which  it  was  to  be  devoted,  and  it  cannot,  therefore,  be  assumed 
that,  when  lot  owners  purchased,  they  purchased  with  the  view 
that  this  levee  might  be  constructed  where  it  is.  It  is  an  appro- 
priation of  .the  street  to  a  new  use,  we  concede,  legitimate  enough 
in  itself,  but  still  a  use  not  implied  from  the  laying  out  of  the 
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street,  and  it  cannot  be  intended  lot  owners  have,  by  anticipation, 
compensated  themselves  against  loss  resulting  by  reason  of  its 
erection,  as  in  the  case  of  the  change  of  grades  in  streets  prop- 
erly/ It  is  true  that  in  this  case  the  constitutional  provision  of 
the  state  entitling  owners  to  compensation  for  property  damaged 
as  well  as  taken  was  invoked,  but  this  does  not  affect  the  decision 
that  raising  the  grade  of  the  street  for  levee  purposes  was  not  a 
change  in  grade  within  the  meaning  of  the  charter  of  the  city, 
because  it  was  not  for  legitimate  street  purposes." 

I  quote  once  more  from  the  same  opinion,  at  page  497 :  "  The 
easement  of  access  appurtenant  to  an  abutting  lot  is  continuous, 
and  is  vested  in  the  owner  of  the  lot  until  the  people  deeni  that  it 
to  a  greater  or  less  extent  is  required  for  increasing  the  con- 
venience or  usefulness  of  the  street  for  the  traveling  public.  The 
Constitution  forbids  that  it  should  be  taken,  under  the  guise  of  a 
change  of  grade  by  the  authorities,  for  the  purpose  and  object  of 
creating  an  opportunity  for  or  promoting  or  advantaging  any 
private  undertaking  or  entei'prise  or  any  public  one  other  than  an 
improvement  of  the  street." 

The  Sauer  case,  above  cited,  was  taken  to  the  United  States 
Supreme  Court,  206  U.  S.  536.  Mr.  Justice  Moody  quotes  with 
approval,  page  545,  Mr.  Justice  Mitchell  of  Minnesota,  as  follows: 
''  The  doctrine  of  the  courts  everywhere,  both  in  England  and  in 
this  country  (unless  Ohio  and  Kentucky  are  exceptions),  is  that 
so  long  as  there  is  no  application  of  the  street  to  purposes  other 
than  those  of  a  highway,  any  establishment  or  change  of  grade 
made  lawfully,  and  not  negligently  performed,  does  not  impose 
an  additional  servitude  upon  the  street    *    *    *     '' 

In  view  of  the  above  authorities  and  the  logic  thereof,  T  am  of 
the  opinion  that  the  building  of  a  dike  by  the  State,  in  the 
construction  of  the  Barge  canal,  upon  a  public  highway  to  prevent 
the  floo<Iing  of  adjacent  lands  is  not  a  change  of  grade  of  the 
highway  for  highway  ])ur])oses  but  is  in  fact  a  levee  or  protective 
dike,  and  the  highway  placed  thereon  by  the  State  is  the  method 
used  by  the  State  for  ])rotecting  itself  from  damages  for  the 
destruction  of  the  original  highway  by  placing  an  embankment 
or  dike  upon  it. 


Seventeenth  Annual  Report,  1917  01 

Viele  V.  SItate  of  New  York 


Fkanklin  J.  ViELE  V.  State  of  New  York 

No.  1255-A 

(Dated  October  3,  1917) 

Claim  for  damages  to  canal  boat  while  in  dry  channel  of  canal  during  winter 

season 

The  old  Champlain  canal  near  Fort  Miller,  Washington  county,  lies  a 
few  feet  easterly  of  the  new  Barge  canal,  but  the  two  are  entirely  separate 
and  distinct.  The  ba.nks  of  the  Barge  canal  in  this  vicinity  are  several  feet 
higher  than  those  of  the  Champlain  canal.  On  March  27,  1913,  owing  to 
the  negligence  of  the  state  and  its  servants,  in  the  construction  and  main- 
tenance of  the  Barge  canal,  and  certain  of  its  structures  at  that  point,  some 
of  the  latter  collapsed,  during  the  freshet  in  the  Hudson  river.  As  a  result 
the  water  rushed  into  and  through  the  channel  of  the  Barge  canal  at  this 
point,  overflowed  the  banks  thereof,  and  was  precipitated  with  great  violence 
into  the  old  Champlain  canal  thereby.  At  the  close  of  the  navigation  season 
of  1912,  the  claimant  had  brought  from  Canada  his  three  boats,  loaded  with 
pulpwood,  for  delivery  to  the  Fort  Miller  Pulp  and  Paper  Company  at  Fort 
Miller.  Before  they  were  unloaded  the  navigation  season  ended,  the  water  was 
withdrawn  and  the  old  Champlain  canal  closed.  Tlie  boats  were  lying  in  the 
latter  at  the  time  of  the  flood,  awaiting  the  navigation  season  of  1913.  They 
were  overwhelmed  by  the  flood  and  their  destruction  resulted.  The  boats 
were  properly  and  securely  placed  and  tied  at  the  time,  and  there  is  no 
contention  that  the  claimant  was  negligent.  He  was  damaged  in  the  sum  of 
$750. 

Section  47  of  the  canal  law  provides,  generally,  that  any  person  sustaining 
damages  from  the  canals,  or  their  use,  or  from  the  neglect  or  conduct  of  any 
officer  having  charge  of  the  same,  or  resulting  from  any  accident  connected 
with  the  canals,  may  recover  in  this  court,  under  the  conditions  therein  pre- 
scribed, such  an  amount  as  will  properly  compensate  him  therefor,  "  provided 
that  the  provisions  of  this  section  shall  not  extend  to  claims  arising  from 
damages  resulting  from  the  navigation  of  the  canals."  The  state  contended 
that  the  claimant's  loss  was  one  *'  resulting  from  the  navigation  of  the 
canals,"  within  the  purview  of  the  foregoing  exception,  and  that  there  could 
be  no  recovery. 

The  Court  held  that  the  liability  assumed  by  the  state  was  general;  the 
exception  special.  The  state  could  exclude  what  it  pleased  from  the  scope 
of  its  broad  consent,  and  could  ch(K)se  its  own  language  for  its  own  protec- 
tion. Its  exception,  therefore,  should  take  out  from  the  broad  general 
consent,  only  what  is  strictly  within  its  terms.  The  damages  excluded  must 
result  from  the  navigation  of  the  canals,  that  is,  from  the  passage  of  boats 
along  and  upon  their  waters.     The  intention  of  the  statute  was  to  provide 
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that  parties  while  using  the  canal  for  their  own  benefit  should  take  the  risks 
of  navigation  without  reference  to  whether  they  were  caused  or  aflfected  by  the 
negligence  of  the  state  officers.  The  question  then  is,  whether  or  not  at  the 
time  of  the  accident  the  claimant  was  engaged  in  the  navigation  of  the  canals. 

The  Court  held  that  it  required  a  strained  and  absurd  construction  to  say 
that  the  claimant's  boats  were  navigating  the  canal,  at  a  time  when  there 
was  no  water  in  it,  when  no  operatives  were  employed,  when  the  locks  were 
impassable,  when  the  boats  were  immovable,  when  navigation  as  usually  under- 
stood was  physically  impossible,  and  months  after  the  State  Superintendent 
of  Public  Works,  pursuant  to  the  Canal  Law,  had  declared  the  canal  naviga- 
tion season  officially  closed.  The  Court  further  held  that  the  claimant  in 
storing  his  boats  for  the  winter  in  the  bed  of  the  canal  was  not  a  trespasser; 
he  was  the  state's  licensee.  The  use  of  the  canal  by  boats,  for  navigation,  is 
with  the  permission  and  license  of  the  state,  and  that  license  extends,  not 
only  to  the  movement  of  the  boats  on  the  waters  of  the  canal,  during  the 
season  of  navigation,  but  the  resting  or  storage  of  the  boats  in  the  dry 
channel  of  the  canal,  during  the  winter  season.  The  state  owed  to  the 
claimant,  as  its  licensee,  the  duty  not  to  injure  his  property  negligently.  It 
has  so  injured  him  in  this  instance,  and  the  general  prov^isions  of  the  statute 
make  the  state  liable  in  damages  for  the  injury  it  has  done. 

An  award  was  made  to  the  claimant  in  the  sum  of  $750. 

Claim  against  the  State  of  New  York  arising  from  the  neg- 
ligence of  the  State  in  allowing  the  old  Champlain  canal  bed  to 
be  filled  by  water  flowing  in  from  the  Barge  canal  and  destroying 
property  of  claimant. 

Rogers  &  Sawyer,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Harry  W.  Ehle  and  Frank 
B.  Valentine,  Deputy  Attorneys-General),  for  State. 

Cunningham,  J. — This  claim  arises  out  of  the  same  transaction 
involved  in  the  claim  of  the  Fort  Miller  Pulp  and  Paper  Com- 
pany against  the  State,  Xo.  2394:-A,  the  damage  to  the  claimant 
being  occasioned  by  the  same  flood  involved  in  that  case.  In  the 
opinion  in  that  case  we  set  forth  at  length  our  reasons  for  finding 
the  State  guilty  of  negligence,  in  the  premises,  and  the  same  rea- 
sons obtain  here.  We  will  confine  ourselves  here  to  a  discussion 
of  the  single  phase  of  this  case  which  distinguishes  it  from  the 
others,  and  which  it  is  contended  by  the  State  necessitates  a  dis- 
missal  of  this  claim,  for  that  distinguishing  reason. 

The  old  Champlain  canal  near  Fort  Miller,  Washington  county. 
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lies  a  few  feet  easterly  of  the  new  Barge  canal,  but  the  two  are 
entirely  separate  and  distinct.  The  banks  of  the  Barge  canal  in 
this  vicinity  are  several  feet  higher  than  those  of  the  Champlain 
canal.  On  March  27,  1913,  as  fully  set  forth  in  our  opinion  in 
the  Fort  Miller  Pulp  and  Paper  Company  case,  owing  to  the  neg- 
ligence of  the  State  and  its  servants,  in  the  construction  and  main- 
tenance of  the  Barge  canal,  and  certain  of  its  structures  at  that 
point,  some  of  the  latter  collapsed,  during  the  freshet  in  the  Hud- 
son river.  As  a  result  the  water  rushed  into  and  through  the  chan- 
nel of  the  Barge  canal  at  this  point,  overflowed  the  banks  thereof, 
and  was  precipitated  with  great  violence  into  the  old  Champlain 
canal  thereby.  At  the  close  of  the  navigation  season  of  1912,  the 
claimant  had  brought  from  Canada  his  three  boats,  loaded  with 
pulp  wood,  for  delivery^  to  the  Fort  Miller  Pulp  and  Paper  Com- 
pany at  Fort  Miller.  Before  they  were  unloaded  the  navigation 
season  ended,  the  water  was  withdrawn  and  the  old  Champlain 
canal  closed.  The  bdats  were  lying  in  the  latter  at  the  time  of  the 
flood,  awaiting  the  navigation  season  of  1913.  They  were  over- 
whelmed by  the  flood  and  their  destruction  resulted.  The  boats 
were  properly  and  securely  placed  and  tied  at  the  time,  and  there 
is  no  contention  that  the  claimant  was  negligent.  He  was  damaged 
in  the  sum  of  $750. 

The  State  contends  that  this  damage  to  the  claimant  was  of 
such  a  nature  that  it  is  exempt  from  any  liability  therefor,  under 
the  language  of  the  exceptions  contained  in  section  47  of  the  Canal 
Law.  This  section  provides,  generally,  that  any  person  sustaining 
damages  from  the  canals,  or  their  use,  or  from  the  neglect  or 
conduct  of  any  officer  having  charge  of  the  same,  or  resulting 
from  any  accident  connected  with  the  canals,  may  recover  in  this 
court,  under  the  conditions  therein  prescribed,  such  an  amount  as 
will  properly  compensate  him  therefor,  ''provided  that  the  pro- 
vision of  this  section  shall  not  extend  to  clmms  arising  from 
damages  resulting  from  the  navigation  of  the  canals."  Canal  Law, 
§  47.  The  x\ttomey-General  urges  that  this  claimant's  loss  was 
one  "  resulting  from  the  navigation  of  the  canals,"  within  the 
purview  of  the  forgoing  exception,  and  that  there  can  be  no 
recovery. 
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We  are 'acquainted  with  but  three  reported  cases  bearing  directly 
upon  this  inquiry.  In  Rexford  v.  State,  105  X.  Y.  229,  233,  the 
claimant  had  left  his  boat  temporarily  in  charge  of  another.  The 
boat  was  thus  proceeding  on  its  way  in  the  canal,  and  the  claimant 
was  attempting  to  overtake  it  on  foot.  He  was  injured  through  the 
negligent  and  unsafe  condition  of  an  iron  rung  intended  for  use  on 
a  State  bridge  abutment  on  the  canal,  which  abutment  he  was 
attempting  to  climb  over  when  injured.  An  award  to  him  was 
sustained  by  the  Court  of  Appeals,  which  held  that  the  exception 
in  the  statute,  regarding  "  damages  resulting  from  the  navigation 
of  the  canals,"  did  not  prevent  recovery  on  the  ground  that  the 
claimant's  injuries  did  not  ^^  result  from  the  navigation  of  the 
canals."  Judge  Finch  wrote :  "  The  liability  assumed  by  the 
State  was  general ;  the  exception  special.  The  State  could  exclude 
what  it  pleased  from  the  scope  of  its  broad  consent,  and  could 
choose  its  own  language  for  its  own  protection.  Its  exception, 
therefore,  should  take  out  from  the  broad  general  consent,  only 
what  is  strictly  within  its  terms.  The  damages  excluded  must 
result  from  the  navigation  of  the  canals,  that  is,  from  the  passage 
of  boats  along  and  upon  their  waters.  Damages  might  result  from 
the  careless  management  of  locks  or  their  imperfect  maintenance 
or  construction ;  to  the  teams  drawing  the  boats  or  those  in  charge 
of  them;  from  collisions  due  to  overcrowding  or  insufficient  room; 
from  sudden  breaks  chargeable  upon  unskillful  or  careless  con- 
struction. Numerous  cases  of  this  general  character  were  natu- 
rally to  be  apprehended  and  were  intended  to  be  excluded,  and  the 
language  used  in  the  proviso  was  appropriate  and  effective  for  that 
purpose.  But  it  can  have  no  just  application  to  accidents  or 
injuries  befalling  one  not  at  the  time  engaged  in  navigation  of  the 
canals  and  which  did  not  result  from  that  navigation.  The  claim- 
ant for  the  time  had  abandoned  his  boat.  Somebody  else  was 
navigating  it.  The  former  intended  to  resume  its  navigation,  and 
was  walking  along  the  bank  with  that  view,  but  until  he  reached 
and  rejoined  his  boat  he  would  not  be  actiially  engaged  in  its 
navigation.  *  *  *  The  language  used  contemplates  a  case  in 
which  the  act  of  navigating  is  one  of  the  concurring  causes  of  the 
injury  so  that  the  latter  can  be  deemed  a  result." 
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In  Locke  v.  State,  140  N.  Y.  480,  the  claimant's  intestate, 
while  upon  a  canal  boat  passing  under  a  bridge  over  the  canal, 
through  the  negligence  of  an  employee  of  the  State  operating  the 
bridge,  received  injuries  causing  his  death.  The  court  held  that 
the  claim  was  properly  dismissed,  on  the  ground  that  the  "  damages 
resulted  from  the  navigation  of  the  canals.''  The  court  said :  "  It 
has  been  said  that  the  proviso  applies  to  a  case  in  which  the  act 
of  navigating  is  one  of  the  concurring  causes  of  the  injury,  so 
that  the  latter  can  be  deemed  a  result.  (Rexford  v.  State, 
supra.)  *  *  *  The  movement  of  the  boat  upon  the  waters  of 
the  canal  and  the  contact  of  the  bridge  above  with  the  boat,  as  it 
was  passing  under  it,  were  the  two  concurring  causes  that  pro- 
duced the  injury  in  this  case." 

In  the  case  of  Zorn  v.  State,  45  App.  Div.  163,  165,  the  claimant 
owned  a  canal  boat  which,  while  tied  to  another  boat  alongside  a 
wharf,  at  its  destination,  and  while  awaiting  an  opportunity  to 
unload,  was  destroyed  by  the  breaking  of  a  dam,  maintained  as 
a  part  of  the  canal  system,  which  caused  the  withdrawal  of  the 
water  from  the  canal  at  the  point  where  the  boat  was  tied,  wrecking 
it  on  the  canal  bottom.  Recovery  was  refused,  under  the  language 
of  the  exception  contained  in  section  47.  The  court  said :  "  In 
Locke  V.  State,  140  N.  Y.  480,  the  State  was  held  not  to  be  liable, 
although  the  sole  cause  of  the  injury  was  the  negligence  of  its 
servants  in  operating  the  lift  bridge  under  which  the 
boat  was  passing  and  the  injury  was  in  no  way  attributable  to  or 
the  result  of  the  navigation  of  the  canals,  except  thai  the  act  of 
navigation  furnished  the  opporhtnity  for  the  happening  of  the 
injury.  If  the  hoot  had  not  been  there,  if  the  party  had  not  been 
engaged  in  using  the  canal  for  the  purposes  of  namgation,  the 
injury  would  not  have  happened.  Evidently,  according  to  the 
logic  of  the  Locke  case,  the  intention  of  the  statute  was  to  provide 
thut  parties  while  usmg  the  canal  for  their  own  benefit  should 
take  the  risks  of  navigation  without  reference  to  whether  they 
were  caused  or  affected  by  the  negligence  of  the  State  officers. 
The  question  then  in  this  case  is,  whether  or  not  at  the  time  of 
the  aocident  the  claimant  was  engaged  in  the  navigation  of  the 
canals.    Was  the  navigation  at  an  end?    Did  the  accident  occur 
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in  the  course  of  the  navigation  of  the  oanals?  The  voyage  or 
trip  of  the  claimant  was  not  ended;  he  had  not  delivered  his 
cargo.  Ilis  boat  was  in  the  canal  or  in  the  waters  deemed  to  be 
a  part  of  the  canal,  and  was  tied  up  to  another  boat,  and  it  may 
be  inferred  that  the  claimant  was  waiting  for  an  opportunity  to 
discharge  his  cargo  in  the  ordinary  course  of  business  at  that 
place.  The  fact  that  the  boat  was  not  in  motion  is  not  conclusive 
on  the  question.  It  has  been  held  that  the  word  *  navigation  '  for 
some  purposes  includes  a  period  when  a  ship  is  not  in  motion, 
as  for  instance  when  she  is  at  anchor.  (Hayn  v.  CuUiford,  L.  R. 
[3  Com.  PI.  Div.]  417.)  *  *  *  The  navigation  in  which 
the  plaintiff  was  engaged  was  not,  I  think,  at  an  end,  and,  there- 
fore, the  damages  sought  here  to  be  recovered  resulted  from  the 
navigation  of  the  canals  within  the  meaning  of  the  statute,  and  the 
State  is  not  liable  therefor." 

These  opinions  are  entirely  harmonious.  It  is  clear  that,  in 
the  Rexford  case,  the  claimant  was  injured  while  he  was  not 
engaged  actually  in  navigation,  and  that  the  process  of  navigation 
was  not  the  cause,  or  a  cause,  of  his  injuries.  For  the  time  being 
he  had  abandoned  navigation,  and  the  latter  had  no  causal  relation 
to  the  accident  which  befell  him.  It  is  equally  clear  that  in  the 
Locke  case  and  Zom  case  the  damage  accrued  to  the  claimants, 
respectively,  not  only  at  a  time  when  they  were  actually  engaged 
in  navigation  of  the  canal,  but  the  navigation  was  one  of  the  con- 
curring causes,  although  not  a  negligent  cause,  of  the  injurj' 
resulting.  It  is  true  that  in  discussing  the  policy  underlying  the 
exception  in  the  statute  the  opinion  in  the  last  mentioned  case 
reads,  "that  parties,  while  using  the  canal  for  their  own  benefit, 
should  take  the  risks  of  navigation,"  but  it  follows  immediately 
with  this :  "  The  question,  then,  in  this  case,  is  whether  or  not 
at  the  time  of  the  accident  the  claimant  was  engaged  in  the  naviga- 
tion of  the  canals."  In  other  words,  the  effect  of  the  Zom  case 
is  to  bar  recovery  to  parties  injured  while  navigating  the  canals 
for  their  own  benefit.  The  word  ''  lu^ing "  in  that  opinion  is 
equivalent  to  the  word  "  naA'igaiioivJ" 

The  inquiry  then,  in  the  case  at  the  bar,  as  in  the  three  cases 
we  have  discussed,  is,  was  the  claimant  damaged  at  a  time  when 
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he  was  engaged  in  navigation,  and  was  navigation  a  concurring 
cause  thereof. 

It  requires  a  strained  and  absurd  construction  to  say  that  the 
claimant's  boats  were  navigating  the  canal,  at  a  time  when  there 
was  no  water  in  it,  when  no  operatives  were  employed,  when  the 
locks  were  impassable,  when  the  boats  were  immovable,  when 
navigation  as  usually  understood  was  physically  impossible,  and 
months  after  the  State  Superintendent  of  Public  Works,  pursuant 
to  the  Canal  Law,  had  declared  the  canal  navigation  season  offi- 
cially closed.  Navigation  in  a  dry  canal  bed,  and  in  the  absence 
of  water,  is  a  condition  not  contemplated  by  the  statutory  excep- 
tion. Perhaps  it  would  have  been  proper  policy  for  the  Legis- 
lature to  have  exempted  the  State  from  liability  for  injuries  to 
those  engaged  in  a  special  or  particular  use  of  canals,  whenever 
such  injuries  might  occur,  and  under  all  circumstances.  It  might 
have  been  good  l^slative  judgment  to  have  excepted  from  the 
general  liability  imposed  upon  the  State,  responsibility  for  injury 
to  boats  or  barges  while  in  the  canal,  for  any  purpose,  and  at  all 
seasons.  But  the  L^slature  has  not  seen  fit  to  enact  such  a 
policy  or  judgment  into  law.  It  is  not  our  concern  that  the  policy 
which  would  exempt  the  State  from  liability,  while  boats  were 
actually  engaged  in  navigation  of  the  canal,  during  the  open 
season  for  navigation,  might  seem  to  require  with  more  force, 
the  exemption  of  the  State  from  liability  for  injuries  to  boats, 
during  the  closed  season,  when  they  were  not  actively  engaged 
in  the  commerce  of  the  State.  These  matters  were  all  proper  for 
legislative  consideration.  We  are  confined  to  the  enforcement  of 
the  statute  as  we  find  it,  and  under  the  rule  of  construction  which 
the  Court  of  Appeals  has  given  to  us.  Had  the  law-making  power 
intended  to  include  in  the  exception,  injuries  to  boats  generally, 
or  accruing  generally  to  boat  owners,  or  operators,  or  to  boats  in 
the  canal,  at  any  time,  irrespective  of  whether  they  then  were 
actually  engaged  in  navigation,  or  of  whether  actual  navigation  was 
one  of  the  causes  of  the  damage,  that  power  would  have  so  enacted, 
by  appropriate  language.  We  cannot  be  unmindful  of  the  expres- 
sion of  the  Court  of  Appeals,  contained  in  the  italicized  portion 
of  our  quotation,  supra,  from  the  Kexford  case.     Applying  the 
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principle  which  that  court  has  indicated  for  our  guidance,  it  is 
evident  that  the  statutory  exception  does  not  apply  here,  but  that 
the  general  provisions  of  the  statute  are  applicable. 

The  claimant  in  storing  his  boats  for  the  winter  in  the  bed  of 
the  canal,  as  we  have  described,  was  not  a  trespasser;  he  was  the 
State's  licensee.  The  use  of  the  canal  by  boats,  for  navigation,  is 
with  the  permission  and  license  of  the  State,  and  that  license 
extends,  not  only  to  the  movement  of  the  boats  on  the  waters  of 
the  canal,  during  the  season  of  navigation,  but  the  resting  or 
storage  of  the  boats  in  the  dry  channel  of  the  canal,  during  the 
winter  season.  The  State  owed  to  the  claimant,  as  its  licensee, 
the  duties  which  are  concomitant  to  that  relation.  It  owed  to 
him  the  duty  not  to  injure  his  property  negligently.  It  has  so 
injured  him  in  this  instance,  and  the  general  provisions  of  the 
statute  make  the  State  liable  in  damages  for  the  injury  it  has 
done.    The  award  to  the  claimant  will  be  in  the  sum  of  $750. 

Webb,  J.,  concurs. 


William  H.  Smith  v.  State  of  New  Toek 

No.  14682 

4 

(Dated  October  3,  1917) 

Claim  for  personal  injuries  resulting  from  tripping  over  a  wire  at  the  state 

reservation  at  Niagara  Falls. 

On  the  evening  of  April  25,  1915,  the  claimant  was  .about  to  enter  the 
State  OEleservation  at  Niagara  Falls  when  he  tripped  over  a  small  dark  wire 
about  twelve  inches  from  the  ground  which  was  strung  along  the  paths  in 
the  park.  The  claimant  knew  that  the  reservation  was  a  public  park,  but 
he  was  a  stranger  to  the  surroundings  and  did  not  know  of  the  existence  of 
this  wire  which  in  the  dark  at  that  time  was  invisible.  There  was  no 
dividing  line  separating  a  place  where  the  public  were  entitled  to  walk  from 
a  place  where  they  were  not  entitled  to  walk,  and  the  public  were  at  liberty 
to  walk  on  the  grass  or  on  the  paths  as  they  chose.  The  superintendent  of 
the  park  testified  that  the  reason  why  the  wire  was  strung  along  the  paths 
was  that  he  desired  to  maintain  the  edge  of  the  grass  along  the  walk  in  a 
better  condition  than  it  could  be  maintained  without  some  device  to  keep 
the  public  from  walking  on  this  grass  edge. 
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The  Court  held  that  the  claimant  was  not  guilty  of  contributory  negligence 
and  that  the  state  was  guilty  of  gross  n^ligence  in  maintaining  a  wire  in 
this  position  along  the  paths  in  the  park. 

The  state  contended  that  the  action  coidd  not  be  maintained  because  there  was 
no  statute  expressly  giving  the  claimant  the  right  of  recovery  in  such  a  case. 
The  Court  held,  however,  that  while  it  is  an  elementary  principle  of  law  that 
the  state,  being  sovereign,  is  immune  from  suit  in  behalf  of  a  private  person 
unless  it  has  waived  its  immunity  in  relation  to  such  claim,  the  state  had 
waived  its  immunity  by  the  following  provisions  of  section  264  of  the  code  of 
civil  procedure:  *'  It  also  has  jurisdiction  to  hear  and  determine  a  private 
claim  against  the  state  *  •  *  and  the  state  hereby  consents,  in  all 
such  claims,  to  have  its  liability  determined.  *  *  *  In  no  case  shall 
any  liability  be  implied  against  the  state,  and  no  award  shall  be  made  on 
any  claim  against  the  state  except  upon  such  legal  evidence  as  would 
establish  liability  against  an  individual  or  corporation  in  a  court  of  law  or 
equity.'* 

The  Court  made  an  award  in  favor  of  the  claimant  for  the  siun  of  $5,000. 


Claim  against  the  State  of  New  York  for  damages  for  persoiial 
injuries  sustained  in  tripping  over  a  wire  fencing  maintained  by 
the  State  on  the  State  Keservation  at  Niagara  Falls.    • 

Corcoran  &  Corcoran,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Henry  P.  Nevins,  Deputy 
AttomeyXJeneral),  for  State. 

AoKEESoN,  P.  J. —  It  appears  from  the  evidence  in  this  case 
that  on  the  2&th  day  of  April,  1915,  the  State  of  New  York  main- 
tained a  State  reservation  at  Niagara  Falls  which  was  open  to  the 
public  to  come  and  go  upon  its  walks,  roads,  grass  plots,  etc.; 
that  at  that  time  along  each  side  of  the  gravel,  dirt  or  cinder 
walks  on  said  reservation  it  maintained  a  small  dark  wire  about 
twelve  inches  from  the  ground,  held  in  place  by  iron  posts  about 
fourteen  feet  apart ;  that  on  that  date  the  claimant  herein,  a  man 
employed  as  bookkeeper,  about  fifty-five  years  old,  came  down 
from  Buffalo  to  the  Tower  Hotel  and  Riverway,  opjwsite  Pros- 
pect Park,  in  the  evening  of  that  day,  after  dark,  and  crossed  over 
Riverway  to  the  cinder  path,  and  crossed  the  cinder  path  and  was 
about  to  enter  the  park,  when  he  tripped  upon  one  of  these  wires 
above  mentioned  and  was  thrown  heavily  to  the  groimd ;  that  the 
said  claimant  knew  that  the  same  was  a  public  park,  but  was  a 
stranger  to  the  surroundings  and  was  not  acquainted  with  the 
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existence  of  the  said  wire  in  question,  which  in  the  dark  at  that 
time  was  invisible  to  the  eye,  and  that  the  claimant  was  walking 
where  he  had  a  perfect  right  to  go  upon  this  public  property  of 
the  State,  wherein  and  whereupon  the  public  were  invited,  and 
which  was  maintained  for  the  acconmiodation  and  enjoyment  of 
the  public,  and  he  was  in  no  way  guilty  of  any  contributory 
n^ligence. 

The  State  was  guilty  of  gross  n^ligence  in  maintaining  a  wire 
in  this  position  along  the  paths  and  walks  in  said  park.  There 
was  no  dividing  line  there  separating  a  place  where  the  public 
was  entitled  to  walk  from  a  place  where  they  were  not  entitled 
to  walk,  but  the  public  were  at  liberty  to  walk  on  the  grass  or  on 
the  cinder  path  and  gravel  walk,  as  they  chose.  The  only  excuse 
given  by  the  superintendent  of  the  park  for  maintaining  such  a 
dangerous  device  as  this  was  that  he  desired  to  maintain  the  edge 
of  the  grass  along  the  walk  in  a  better  condition  than  it  could  be 
maintained  without  some  device  to  keep  the  public  from  walking 
on  this  grass  edge.  Such  a  desire  on  the  part  of  the  superintendent 
constitutes  no  valid  reason  or  excuse  for  maintaining  there  a  device 
which  was  dangerous  to  life  and  limb  of  the  thousands  of  people 
who  yearly  visit  this  reservation. 

The  language  of  the  court  in  the  case  of  City  of  Paducah  v. 
Simmons,  144  Ky.  640,  is  very  much  in  point  here.  The  court 
there  used  the  following  language :  "  Xor  have  we  any  doubt  that 
the  city  was  negligent  in  protecting  this  grass  plot  by  the  kind  of 
wire  over  which  appellee  fell,  located  at  the  place  it  was.  Of 
course,  cities  and  toAvns  have  the  right  to  save  from  injury  and 
protect  from  travel  by  suitable  barriers  grass  plots  and  other 
places,  intended  for  ornament  and  beauty,  located  on  streets  and 
public  ways;  but  the  barriers  should  be  of  such  a  character  and 
§o  located  as  that  travelers,  in  the  exercise  of  ordinary  care  for 
their  own  safety,  may  have  notice  of  their  presence.  A  small 
wire,  suspended  as  this  one  was,  is  about  as  dangerous  an  obstruc- 
tion as  could  well  be  placed  at  a  point  where  pedestrians  have  the 
right  to  use  the  street ;  and  appellee  had  the  right  to  walk  acroas 
this  grass  plot,  as  he  was  doing,  when  he  stumbled  over  this  wire." 
To  the  same  effect,  see,  also,  Henry  v.  Village  of  Saratoga  Springs, 
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171  App.  Div.  827;  Shreve  v.  City  of  Fort  Wayne,  176  Ind.  347,    . 
and  Whittal  v.  City  of  New  York,  64  N.  Y.  Supp.  250. 

Counsel  for  the  State  strenuously  contends,  in  his  usual  able 
manner,  that  this  action  cannot  be  maintained  because  there  is  no 
statute  expressly  giving  claimant  right  of  recovery  in  such  a  case. 
In  this  contention  the  court  is  unable  to  agree  w^ith  the  counsel 
for  the  State.  It  is  true  that  it  is  an  elementary  principle  of  law 
that  the  State,  being  sovereign,  is  immune  from  suit  in  behalf  of 
a  private  person  unless  it  has  waived  its  immunity  in  relation  to 
such  claim.  We  think  the  jurisdiction  conferred  upon  this  court 
by  section  264  of  the  Code  of  Civil  Procedure  is  clearly  sufficient 
to  cover  this  case.  We  are  greatly  strengthened  in  this  conviction 
by  reason  of  the  case  of  Burks  v.  State  of  New  York,  13  Court  of 
Claims,  153,  which  was  a  claim  for  damages  for  personal  injuries 
sustained  by  the  claimant  upon  this  same  reservation,  by  being 
injured  on  an  inclined  railway  which  was  being  conducted  by  the 
State,  caused  by  the  breaking  of  a  cable,  the  State  being  engaged 
in  operating  the  railway  and  having  control  and  management  of 
everything  upon  the  reservation.  The  question  that  the  court  did 
not  have  jurisdiction  to  hear  the  claim  was  then  raised,  as  now, 
by  the  attorney  for  the  State,  and  in  considering  that  question 
that  eminent  jurist,  Judge  Rodenbeck,  who  was  then  one  of  the 
judges  of  this  court,  used  this  language:  "  The  language  of  the 
Code  of  Civil  Procedure  (sec.  264)  conferring  jurisdiction  upon 
this  court  gives  this  court  jurisdiction  over  *  private '  claims.  The 
term  *  private '  as  here  used  is  the  antithesis  of  *  public  '  and  no 
one  will  say  that  claimant's  claims  are  *  public '  ones.  (Cayuga 
County  V.  State,  153  N.  Y.  289.)  Under  the  provisions  of  the 
Code  of  Civil  Procedure  as  they  existed  prior  to  the  amendment 
of  1908  the  Appellate  Division  held  that  the  expression  '  private ' 
claims  was  broad  enough  to  cover  '  every  private  claim  of  what- 
ever character  whether  arising  on  contract  or  sounding  in  tort ' 
(Remington  v.  State,  116  A.  D.  522),  and  Judge  CuUen  said: 
'When,  however,  the  State  confers  upon  a  court  jurisdiction 
to  hear  and  determine  all  claims  against  it,  or  all  claims 
of  a  particular  class,  the  situation  in  that  court  is  the  same 
as  if  the  claim  were  against  a  private  individual  or  corpora- 
tion.'    (Quayle  v.  State,  192  N.  Y.  47.)      Since  the  decision 
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in  the  Remington  and  Quayle  cases  the  section  of  the  code 
has  been  amended  and  although  inaptly  expressed  strengthens 
the  construction  given  the  section  and  shows  an  evident  inten- 
tion on  the  part  of  the  Legislature  to  submit  the  liability 
of  the  State  upon  these  claims  to  this  court  for  adjudication. 
This  intention  is  shown  in  the  use  of  the  words  '  and  the  State 
hereby  consents  in  all  such  claims  to  have  its  liability  determined ' 
and  in  the  further  language :  '  In  no  case  shall  any  liability  be  im- 
plied against  the  State  and  no  award  shall  be  made  on  any  claim 
against  the  State  except  upon  such  legal  evidence  as  would  estab- 
lish liability  against  an  individual  or  corporation  in  a  court  of 
law  or  equity.'  In  view  of  this  language  and  the  decisions 
referred  to  the  claimants  are  properly  before  the  court  and  the 
claims  must  be  considered  as  if  they  -were  against  a  private 
corporation." 

The  principle  which  Judge  Rodenbeck  laid  down  in  the  above 
case  in  reference  to  the  jurisdiction  of  this  court  has  also  been 
sustained  by  the  Court  of  Appeals  in  the  case  of  People  ex  rel. 
Swift  V.  Luce,  204  N.  Y.  478,  and  by  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  department  in  the  case  of  Arnold 
v.  State,  163  App.  Div.  253. 

There  seems  to  be  abundant  authority  for  the  three  positions 
which  under  the  law  and  decisions  the  court  must  take  in  this  case. 
First,  that  the  State  was  negligent  in  maintaining  this  device  upon 
a  reservation  over  which  the  public  was  invited  to  walk  to  and  fro ; 
seco'tid,  that  this  claimant  being  a  stranger  to  this  device  and 
being  unable  to  see  it  in  the  dark  was  clearly  without  negligence  in 
walking  where  he  did,  and  third,  that  the  court  has  jurisdiction  to 
hear  and  try  this  claim  and  determine  the  State's  liability. 

The  claimant  was  severely  injured.  He  was  a  man  in  the  prime 
of  life,  and  the  injury  prevented  him  from  following  his  occupa- 
tion as  bookkeeper.  We  believe  that  the  sum  of  $5,000  is  a  just 
and  fair  amount  to  compensate  him  for  the  damage  he  has  suf- 
fered by  reason  of  the  negligence  of  the  State,  and  in  addition  to 
which  he  should  also  have  the  amount  which  he  has  incurred  for 
medical  and  surgical  services. 

Webb,  J.,  concurs. 
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CoENELius  Kahlen  and  Anna  Kahlen,  his  Wife,  v.  State  of 

New  Yobk 

ISTo.  2165-A 

(Dated  October  15,  1917) 

Claim  for  damages  arising  from  the  appropriation  of  land  for  a  barge  canal 

terminal  in  New  York  city. 

The  state  on  September  2,  1914,  appropriated  certain  property  of  the 
claimants  in  New  York  city  under  the  provisions  of  chapter  746  of  the  Laws 
of  1911,  known  as  the  Barge  Canal  Terminal  Act,  for  the  purpose  of  acquiring 
a  portion  of  the  site  for  the  construction  of  a  terminal  to  be  known  as  the 
Port  of  Call,  and  in  conformity  to  the  direction  of  the  said  Barge  Canal 
Terminal  Act  as  contained  in  section  6  of  said  act.  Thereafter,  and  on 
November  22,  1916,  the  state  engineer  and  surveyor  informed  the  canal  board 
in  writing  that  the  state  had  never  entered  upon  or  taken  possession  of  this 
property,  and  that  no  part  or  portion  of  it  was  ever  necessary,  or  at  the  date 
of  said  communication  to  the  said  canal  board  was  necessary,  either  for  a 
Barge  canal  terminal  or  for  terminal  purposes.  On  the  same  day  the  canal 
board  repealed  and  rescinded  the  resolution  adopted  by  said  board  approving 
th»-.  appropriation  map  covering  said  property  and  discontinued,  terminated 
and  abandoned  the  measures  or  proceedings  which  had  been  instituted  or 
taken  for  the  appropriation  or  acquirement  of  title  to  the  lands,  structures  or 
waters  described  on  said  map.  Certified  copies  of  this  resolution  were  duly 
served  upon  the  claimants.  The  state  had  never  taken  physical  possession 
of  the  property  described  on  said  appropriation  map,  and  has  never  inter- 
fered with  the  physical  condition  or  characteristics  of  said  property.  By 
stipulation  between  the  parties,  the  Court  in  this  proceeding  was  simply 
asked  to  pass  upon  the  question  as  to  whether  the  state  had  the  legal  right 
to  rescind  the  appropriation,  subject  only  to  its  obligation  to  pay  the 
claimants  the  damages,  if  any,  suffered  by  the  claimants,  from  the  date  of  the 
appropriation  to  the  date  of  the  rescission  thereof. 

The  Court  held  that  under  the  Barge  Canal  Terminal  Act  the  canal  board 
had  the  power  to  change  the  location  of  New  York  city  terminals,  but  that 
any  damages  which  any  property  o^Tier  had  suffered,  where  his  property 
has  been  appropriated  and  the  appropriation  subsequently  rescinded,  because 
of  such  change,'  must  be  made  good  to  him  by  the  state  upon  proper  proof. 

The  Barge  Canal  Terminal  Act  provides  that  from  the  time  of  the  service 
of  the  notice  of  appropriation  upon  the  owner  of  the  property  sought  to  be 
taken  by  the  state  "  the  entry  upon  and  the  appropriation  by  the  state  of  the 
property  »  •  ♦  shall  be  deemed  complete,  and  such  notice  so  served  shall 
be  conclusive  evidence  of  such  entry  and  appropriation  and  of  the  quantity 
and  boundary  of  the  property  appropriated."     This  provision  is  the  same 
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as  that  contained  in  the  Barge  Canal  Act,  and  the  Court,  foUowing  its 
decision  in  the  claim  of  the  Adirondack  Woolen  Co.  v.  State,  reported  in  16 
C.  C.  1,  construing  the  latter  act,  held  that  under  the  Barge  Canal  Terminal 
Act  title  to  the  property  did  not  pass  to  the  state  upon  service  of  the  notice 
of  appropriation. 

If  it  he  held  that  title  becomes  vested  in  the  state  when  the  appropriation 
is  made,  and  *' deemed  complete,"  then,  of  course,  the  state  cannot  compel  its 
citizens  to  take  back  the  property.  The  state  may  take  private  property  for 
public  use  but  cannot  compel  any  citizen  to  take  its  property  for  any  purpose. 
But  the  statute  was  not  passed  to  divest  a  claimant  of  his  title,  but  was 
passed  because  of  the  necessity  of  the  state  to  have  possession,  and  that 
immediately,  if  conditions  and  the  economical  progress  of  the  work  require  it. 
Clearly,  if  the  state  engineer  and  the  canal  board  err  in  judgment,  or  the 
advancing  state  of  the  science  of  handling  material  makes  the  use  of  land, 
which  has  been  ap{>ropriated,  unnecessary,  the  state  should  and  does  have 
the  right  to  rescind  its  act  of  taking  possession  and  return  that  possession 
to  the  owners,  always  leaving  to  the  owners  the  right  to  oome  into  the  Court 
of  Claims  and  prove  all  their  damages  because  of  said  taking  and  the  rescis- 
sion of  the  taking,  even  though  such  damages  may  amount  to  100  per  cent, 
or  the  full  value  of  the  land  so  taken  and  returned.  When  the  state  engineer 
and  the  canal  board  take  a  piece  of  property  they  are  deemed  to  be  acting  for 
the  benefit  of  the  state,  and  if  it  subsequently  develops  that  the  act  is  a 
mistake  in  judgment,  or  for  any  other  reason  the  use  of  the  property  is 
unnecessary  on  the  part  of  the  state,  that  mistake  in  judgment  or  that  lack 
of  necessity  should  relieve  the  state  from  becoming  the  owner  in  fee  of  lands 
which  it  does  not  need  and  does  not  want,  but  should  bind  the  state,  as  the 
beneficiary  of  the  act,  to  pay  all  damages  which  a  claimant  suffers  because  of 
the  appropriation  and  rescission. 

The  claimants  were  accordingly  remitted  to  their  action  to  recover  such 
damages,  if  any,  suffered  by  them  by  reason  of  the  act  of  the  state  in  first 
appropriating  their  property  and  then  rescinding  said  appropriation. 

Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation by  the  State  of  certain  lands  and  rights  appurtenant 
thereto  in  the  twelfth  ward  of  the  city  and  county  of  New  York, 
under  the  provisions  of  the  Barge  Canal  Terminal  Act. 

Carmody  &  Kellogg  (A.  J.  Potter,  of  counsel),  for  claimants. 

Merton  E.  Lewis,  Attorney-General  (Carey  D.  Davie  and  Anson 
Getman,  Deputy  Attorneys-General),  for  State. 

Fennell,  J. — This  claim  arises  from  the  appropriation  by  the 
State  of  New  York  upon  September  2,  1914,  of  certain  lands  and 
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rights  appurtenant  thereto,  located  in  the  twelfth  ward  of  the  city, 
county  and  State  of  New  York,  under  the  provisions  of  chapter 
746  of  the  Laws  of  1911,  known  as  the  Barge  Canal  Terminal  Act, 
for  the  purpose  of  acquiring  a  portion  of  the  site  for  the  construc- 
tion of  a  terminal  to  be  known  as  the  Port  of  Call,  and  in  con- 
formity to  the  direction  of  the  said  Barge  Canal  Terminal  Act  as 
contained  in  section  6  of  said  act. 

The  property  appropriated  is  located  upon  the  North  river  at 
the  upper  end  of  the  island  of  Manhattan,  intermediate  of  Dyck- 
man  street  on  the  south  and  the  Harlem  Ship  canal  or  Spuyten 
Duyvil  on  the  north.  These  lands  are  fully  shown  and  described 
on  terminal  map  No.  T-83,  terminal  contract  No.  4. 

By  stipulation  between  the  parties,  the  question  as  to  the  value 
of  the  property  thus  appropriated  or  any  damage  arising  from  its 
appropriation  is  not  at  this  time  before  the  court. 

On  September  2,  1914,  there  was  served  upon  the  claimants  a 
notice  of  appropriation  of  the  lands  shown  on  said  map  No.  T-83, 
to  which  was  attached  a  copy  of  said  map.  Said  map  contained  the 
following  indorsements: 

First.  A  certificate  by  Carleton  Greene,  division  engineer,  dated 
June  9,  1914,  that  it  was  an  accurate  map  made  from  an  accurate 
survey ; 

Second.  A  certificate  by  J.  A.  Bensel,  State  Engineer  and  Sur- 
veyor, dated  June  16,  1914,  that  the  lands  therein  described  were 
necessary  for  the  Barge  canal  terminals ; 

Third,  A  certificate  by  E.  S.  Harris,  secretary,  that  the  Canal 
Board  had  duly  approved  of  said  map,  and  that  the  lands  desig- 
nated therein  were  permanently  appropriated  for  the  use  of  the 
canal  terminals  of  the  State,  on  the  17th  day  of  June,  1914,  pur- 
suant to  chapter  746  of  the  Laws  of  1911 ; 

Fourth.  A  certificate  by  Arnold  G.  Chapman,  Deputy  State 
Engineer,  that  said  map  was  a  duplicate  copy  of  a  map  prepared 
by  and  on  file  in  the  oflice  of  the  State  Engineer ; 

Fifth.  A  certificate  by  William  J.  Morrissey,  Deputy  Superin- 
tendent of  Public  Works,  that  said  map  had  been  filled  in  the  office 
of  the  Superintendent  of  Public  Works  on  the  5th  day  of  August^ 
1914. 
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Thereafter,  and  on  November  22,  1916,  Frank  M.  Williams, 
then  State  Engineer  and  Surveyor,  informed  the  Canal  Board  in 
vnriting  that  the  State  had  never  entered  upon  or  taken  possession 
of  the  Kahlen  property,  said  parcel  No,  T-83,  and  that  no  part  or 
portion  of  the  said  lands,  structures  or  waters  embraced  or 
described  in  the  said  appropriation  map  was  ever  necessary,  or  at 
the  date  of  said  communication  to  the  said  Canal  Board  was  nec- 
essary, either  for  a  Barge  canal  terminal  or  for  terminal  purposes. 

On  the  same  day  —  November  22,  1916  —  the  Canal  Board  by 
resolution  repealed  and  rescinded  the  resolution  adopted  by  said 
Board  on  July  14,  1914,  in  so  far  as  and  to  the  extent  that  it 
approved  terminal  appropriation  map  No.  T-83;  and  canceled 
said  map  and  discontinued,  terminated  and  abandoned  the  meas- 
ures or  proceedings  which  had  been  instituted  or  taken  for  the 
appropriation  or  acquirement  of  title  to  the  lands,  structures  or 
waters  described  on  said  map. 

Certified  copies  of  said  resolution  of  November  22,  1916,  have 
been  duly  filed  in  the  office  of  the  Superintendent  of  Public  Works 
and  the  State  Engineer  and  Surveyor,  and  duly  served  upon  each 
of  the  claimants  herein. 

The  State  of  New  York  has  never  taken  physical  possession  of 
the  property  described  on  said  appropriation  map,  and  has  never 
interfered  with  the  physical  condition  or  characteristics  of  said 
property. 

There  are  two  questions  before  the  court: 

First,  Do  the  provisions  of  the  Barge  Canal  Terminal  Referen- 
dum require  the  construction  of  a  Port  of  Call  on  the  North  river 
between  the  Harlem  Ship  canal  and  a  point  300  feet  north  of 
Dyckman  street,  borough  of  Manhattan  ? 

As  a  corollary  of  this  proposition,  and  if  the  referendum  is 
deemed  mandatory  in  this  respect,  was  the  act  of  appropriation 
of  this  property  a  non-revocable  act  on  the  theory  that  the  referen- 
dum specified  particular  property  to  be  taken,  and  that  claimants* 
lands  constituted  a  portion  of  the  property  so  specified? 

Second.  Have  the  State  Engineer  and  the  Canal  Board  power 
to  rescind  an  appropriation  ? 

The  paragraphs  in  the  referendum  involving  this  issue  follow: 
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"  The  canal  board  may,  subject  to  the  foregoing  provisions  of 
this  act,  construct  in  the  city  of  New  York  at  the  several  locations 
hereinafter  in  this  section  designated,  or  at  the  alternative  loca- 
tions designated,  or  at  such  other  locations  as  near  as  possible  to 
the  locations  and  alternative  locations  hereinafter  designated,  as 
may  be  agreed  upon  between  the  board  of  estimate  and  apportion- 
ment of  said  city  and  the  canal  board  of  the  state  of  New  York, 
to  conform  such  locations  to  general  plans  of  said  city  for  the 
improvement  of  New  York  harbor.  Agreement  as  to  locations  of 
terminals  and  their  construction,  between  said  boards,  shall  not 
be  required  in  cases  where  the  lands  to  be  acquired  by  the  State 
are  not  owned  in  whole  or  in  part  by  said  city.  In  case  the  loca- 
tion of  terminals  shall  be  changed  pursuant  hereto  and  such 
change  shall  make  advisable  in  the  opinion  of  the  canal  board 
changes  in  the  structures  herein  provided  for  terminals  or  alterna- 
tive terminals  designated,  structures  shall  be  constructed  in  accord- 
ance with  plans  to  be  prepared  by  the  state  engineer  and  approved 
by  the  canal  board."    §  6,  f  2. 

"A  terminal  to  be  known  as  The  Port  of  Call  may  be  constructed 
on  the  North  River  at  the  location  beginning  at  a  point  about 
three  hundred  feet  north  of  Dyckman  street,  borough  of  Man- 
hattan, and  extending  northerly  for  a  distance  of  approximately 
two  thousand  two  hundred  feet  to  or  near  the  entrance  to  the 
Harlem  ship  canal.  There  may  also  be  provided  a  suitable  num- 
ber of  dolphins  or  pile  clusters  of  sufficient  stability,  and  timber 
booms  shall  be  provided  connecting  enough  of  the  outside  row  of 
dolphins  to  provide  a  breakwater  behind  which  canal  barges  may 
lie,  and  such  booms  shall  inclose  the  largest  permissible  area  or 
such  area  as  is  required  in  the  judgment  of  the  state  engineer,  and 
this  area  shall  be  dredged  where  necessary  to  provide  a  depth  of 
at  least  twelve  feet  of  water  at  low  tide.  At  the  southern  end  of 
this  area  there  may  be  constructed,  in  the  discretion  of  the  canal 
board,  a  pier  fifty  feet  wide  and  extending  from  the  shore  to  the 
pierhead  line  and  the  character  of  the  said  pier  in  general  plan 
and  in  materials  used  shall  conform  to  the  piers  generally  con- 
structed by  the  city  of  New  York  on  the  Manhattan  water  front. 
The  city  of  New  York  shall  open,  properly  pave  and  maintain  a 
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street  to  provide  an  outlet  from  the  said  pier  to  Dyckman  street, 
in  case  said  improvements  are  made."    §  6,  f  4. 

While  the  language  used  in  the  Port  of  Call  paragraph  might 
be  susceptible  of  the  construction  place4  upon  it  by  claimantB' 
counsel,  if  that  paragraph  stood  by  itself,  a  different  meaning 
must  be  given  to  it  when  taken  in  connection  with  paragraph  2. 
In  view  of  the  various  preliminary  meetings,  reports,  etc,  whidi 
preceded  the  terminal  legislation  and  referendum,  and  having  in 
mind  the  wording  of  the  paragraphs  above  quoted,  we  must  hold 
that  the  paragraph  relative  to  Port  of  Call  is  not  mandatory,  but 
leaves  some  volition  in  the  Canal  Board. 

The  language  of  the  referendum  with  reference  to  New  York 
up-state  terminals  and  New  York  city  terminals  shows  a  marked 
difference  of  treatment.    Some  examples  may  be  given. 

Section  4  contains  the  following : 

"At  Buffalo,  in  a  general  way,  the  plans  prepared  shall  contem- 
plate the  improvement  of  the  entire  Erie  basin     *     *     *. 

"  The  entrance  to  slip  number  three  shall  be  widened    *    *    ♦. 

"  Four  hundred  feet  of  the  southerly  end  of  the  Erie  breakwater 
shall  be  removed     *     *     *. 

"  The  Ohio  basin  *  *  *  shall  be  deepened  to  provide  a 
depth     *     *     *. 

"At  North  Tonawanda  and  Tonawanda  the  sections  of  concrete 

vertical  wall  *  *  *  shall  be  reserved  for  docking  purposes 
*     *     * 

• 

"At  Rochester  there  shall  be  constructed,  in  accordance  with 
plans  made  by  the  state  engineer  and  surveyor  and  approved  by 
the  canal  board,  a  concrete  wall  along  the  east  bank  of  the  Genesee 
river  *  *  *.  The  Genesee  river  canal  feeder  between  the 
present  Erie  canal  and  Clarissa  street  shall  be  filled  in." 

Without  quoting  from  the  remainder  of  the  paragraphs  relating 
to  the  various  other  up-state  terminals,  we  turn  to  the  provisions 
relating  to  the  New  York  city  terminals  and  find  the  following 
language  in  section  6: 

"A  terminal  to  be  known  as  The  Port  of  Call  may  be  con- 
structed on  the  North  river  at  the  location     *     *     *, 

"  At  or  near  the  foot  of  West  One  Hundred  and  Thirty-sixih 
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street,  borough  of  Manhattan,  on  the  North  river;  there  may  be 
constructed,  in  the  discretion  of  the  canal  board,     *     *     *. 

^*At  or  near  the  foot  of  West.  Seventy-eighth  street,  borough  of 
Manhattan,  on  the  North  river,  there  may  be  constructed    *    *    *, 

"  The  state  of  New  York  may  take  over  the  canal  basin  located 


At  or  near  the  foot  of  Gansevoort  street,  borough  of  Man- 
hattan, on  the  North  river,  there  may  be  constructed  a  new  pier 

*  «     « 

"  The  state  may  acquire  *  *  *  pier  at  the  foot  of  Vestry 
street     *     *     *. 

**The  state  may  acquire     *     *     *     basin  on  the  East  river 

*  *     * 

• 

"  The  state  may  acquire  *  *  *  lands  under  water  at  the 
foot  of  Grand  street  and  at  the  foot  of  Broome  street     *     *     *." 

Without  quoting  any  further  paragraphs  relating  to  the  rest  of 
the  proposed  terminals  in  New  York  city,  these  excerpts  will  be 
sufficient  to  show  the  different  intention  toward  the  up-state  and 
the  New  York  city  terminals,  with  respect  to  the  volition  reserved 
to  the  Canal  Board. 

Conceding  that  claimants'  property  is  within  the  bounds  of  the 
locality  indicated  in  the  Port  of  Call  paragraph  —  in  which 
locality  the  Port  of  Call  "  may  be  constructed  "  —  were  the  claim- 
ants, by  the  passage  of  the  referendum,  put  in  a  position  where 
they  could  compel  the  State  Engineer  and  Canal  Board  to  appro- 
priate their  property?  Unless  such  right  came  to  the  claimants 
upon  the  passage  of  the  referendum,  then  we  can  hardly  see  how 
the  claimants  are  in  a  position  to  successfully  assert  that  the  State 
Engineer  and  Canal  Board  are  without  power  to  do  otherwise  than 
appropriate  their  property.  The  certificate  that  a  portion  of  claim- 
ants' property  was  necessary  for  the  construction  of  the  Port  of 
Call  does  not  answer  the  question  as  to  the  constitutional  right, 
under  the  referendum,  of  the  claimants  to  have  their  property 
appropriated.  Unless  the  Port  of  Call  could  not  have  been  con- 
structed within  the  limits  indicated  in  the  Port  of  Call  paragraph, 
without  appropriating  the  portion  of  claimants'  premises  that  was 
appropriated,  the  claimants  were  not  in  a  position  to  demand  or 
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compel  the  making  and  filing  of  a  certificate  that  the  taking  of 
their  premises  was  necessary,  and  force  the  appropriation  of  same. 
If  such  constitutional  right  was  conferred  upon  claimants  under 
the  referendum,  then  the  State  Engineer  and  Canal  Board  were 
without  volition  and  his  certificate  of  necessity  and  their  approval 
were  mere  formalities.  If  the  certificate  of  necessity,  based  upon 
volition,  was  a  necessary  step  precedent  to  the  appropriation,  with- 
out which  the  appropriation  would  have  been  invalid,  then  the 
claimants  had  no  such  constitutional  right  of  appropriation  of  their 
property.  We  have  reached  the  conclusion  that  these  claimants  did 
not  have  a  constitutional  right  to  have  their  property  appropriated 
in  advance  of  the  volitional  act  of  the  State  officers  with  authority 
in  the  premises.  This  being  the  case,  they  are  in  the  same  position 
as  any  other  claimants  whose  property  has  been  appropriated  for 
Barge  canal  projects,  and  the  appropriation  subsequently  rescinded. 

We  are  of  the  opinion  that  the  Canal  Board  had  volition  under 
paragraph  2  of  section  6  to  alter  terminals.  The  altering  of  a 
terminal  —  without  removing  it  outside  the  original  boundaries 
indicated  in  the  Port  of  Call  paragraph  —  would  give  sufficient 
leeway  to  the  State  Engineer  and  the  Canal  Board  not  to  appro- 
priate the  claimants'  property  unless,  as  was  said  before,  the  ter- 
minal could  not  be  constructed  without  appropriating  it.  For  the 
purpose  of  this  case,  it  might  be  sufficient  to  hold  that  the  State 
Engineer  and  the  Canal  Board  had  volition  to  alter,  but,  in  view 
of  the  importance  of  the  question  presented,  and  of  the  necessity 
for  determining  the  powers  of  the  Canal  Board  with  respect  to 
this  great  public  improvement,  involving  the  expenditure  of 
millions  of  dollars  in  the  harbor  of  New  York,  we  feel  it  our  duty 
to  pass  upon  the  broader  question  as  to  whether  or  not  the  Canal 
Board  has  power  to  change  the  location  of  Xew  York  city  ter- 
minals. We  hold  that  it  has  such  power,  but  any  damages  which 
any  property  owner  has  suffered,  where  his  property  has  been 
appropriated  and  the  appropriation  rescinded  because  of  such 
change  must  be  made  good  to  him  by  the  State  upon  proper  proof. 

This  brings  us  to  the  second  point  —  the  power  of  the  State 
Engineer  and  the  Canal  Board  to  rescind  an  appropriation. 

This  question  has  been  passed  upon  by  this  court  and  a  decision 
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rendered  in  favor  of  the  State's  contention.  Adirondack  Woolen 
Co,  V.  State,  16  Ct.  CI.  Rep.  1.  The  opinion  in  that  case  was 
written  by  Judge  Rodenbeck,  now  Supreme  Court  Justice.  The 
court  sees  no  reason  to  alter  its  decision  made  at  that  time. 
Judge  Eodenbeck's  opinion  shows,  at  some  length,  the  historical 
development,  and  the  statutory  enactments  and  judicial  decisions 
accompanying  that  development,  together  with  the  needs,  methods 
and  circumstances  of  the  appropriation  of  lands  for  the  State 
canals.  Supplementing  that  decision,  it  might  be  well  to  mention 
some  of  the  fundamental  and  logical  reasons  growing  out  of  the 
administrative  necessities  of  the  State  in  the  construction  of  its 
canals,  for  the  non-vesting  of  title  upon  appropriation. 

During  the  history  of  its  canals,  New  York  State  has  opened 
1,050  miles  of  navigable  waterways,  including  100  miles  of 
interior  lake  navigation  —  and  in  addition,  there  are  150  miles  of 
navigation  on  the  Hudson  river.  About  350  miles  have  been 
officially  abandoned,  and  about  50  miles  have  fallen  into  disuse. 
In  the  new  canals  there  are  440  miles  of  construction,  and  350 
miles  of  intervening  lakes  or  adjoining  rivers,  making  a  total  of 
790  miles  in  the  State  Barge  canal.  The  Barge  Canal  Law 
requires  a  channel  75  feet  wide  at  the  bottom,  having  a  depth  of 
12  feet  of  water.  In  rivers  and  lakes  the  width  is  200  feet.  The 
width  of  the  canal  at  the  top  varies  with  the  kind  of  material 
which  constitutes  the  banks  —  the  softer  the  material,  the  greater 
the  slope  and  the  wider  the  top. 

In  works  of  the  magnitude  of  the  canals  of  the  State,  and  par- 
ticularly of  the  Barge  canal  and  its  terminals,  it  has  been  found 
absolutely  necessary  that  the  State  have  the  right  to  take  imme- 
diate possession  of  such  lands  as  it  deems  necesary  for  the  con- 
struction work  of  the  canal.  Were  it  necessary  to  have  a  proceed- 
ing to  determine  the  necessity  and  the  value  of  each  parcel  before 
the  State  could  take  the  same,  these  great  public  works  would  be- 
come impossible  of  construction  or  development.  So  the  State,  in 
the  exercise  of  its  sovereignty,  has  decreed,  by  statute,  that  the 
volitional  decision  as  to  the  necessity  for  taking  will  not  be  on 
various  courts  or  judges  or  juries  after  a  hearing,  but  shall  bo 
solely  within  the  province  of  the  State  Engineer  and  the  Canal 
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Board,  as  being  the  best  fitted  by  training  and  experience,  and  be- 
cause they  have  the  responsibility  for  these  great  works  themselves. 

The  State  has  created  a  tribunal,  this  court,  to  determine  the 
amount  of  "just  compensation,"  This  is  the  second  necessary 
step  before  the  divesting  of  the  title  of  a  citizen  in  the  absence  of 
a  specific  statutory  enactment  to  the  contrary,  backed  by  an  appro- 
priation of  funds  or  a  bond  issue. 

The  State  Engineer  and  the  members  of  the  Canal  Board  must 
not  be  held  to  infallibility  of  judgment,  nor  must  the  State  or  a 
citizen  of  the  State  be  put  in  the  position  of  accepting  their  judg- 
ment as  such.  They  must  make  their  judgments  as  to  the  necessity 
of  taking  certain  properties;  the  work  must  go  on.  To  have  the 
work  go  on  eoouomically,  it  is  necessary  that  adjacent  pieces  of 
property  be  taken  at  the  same  time  in  order  that  one  contract  may 
be  let  for  a  continuous  piece  of  work,  so  that  large  plants  may 
operate  on  large  contracts,  and  the  State  receive  the  benefit  of  the 
reduction  in  cost  due  to  the  largeness  of  the  contract  and,  at  the 
same  time,  complete  the  canal  the  faster.  The  statute  was  not 
passed  to  divest  a  claimant  of  his  title,  but  was  passed  because  of 
the  necessity  of  the  State  to  have  possession,  and  that  immediately, 
if  conditions  and  the  economical  progress  of  the  work  require  it. 
Clearly,  if  the  State  Engineer  and  the  Canal  Board  err  in  judg- 
ment, or  the  advancing  state  of  the  science  of  handling  material 
makes  the  use  of  land,  which  has  been  appropriated,  unnecessary, 
the  State  should  and  does  have  the  right  to  rescind  its  act  of  taking 
possession  and  return  that  possession  to  the  owners,  always  leaving 
to  the  owners  the  right  to  come  into  the  Court  of  Claims  and  prove 
all  their  damages  because  of  said  taking  and  the  rescission  of  the 
taking,  even  though  such  damages  may  amount  to  100  per  cent,  or 
the  full  value  of  the  land  so  taken  and  returned. 

When  the  State  Engineer  and  the  Canal  Board  take  a  piece  of 
property  they  are  deemed  to  be  acting  for  the  benefit  of  the  State, 
and  if  it  subsequently  develops  that  the  act  is  a  mistake  in  judg- 
ment, or  for  any  other  reason  the  use  of  the  property  is  unneces- 
sary on  the  part  of  the  State,  that  mistake  in  judgment  or  that  lack 
of  necessity  should  relieve  the  State  from  becoming  the  owner  in 
fee  of  lands  which  it  does  not  need  and  does  not  want,  but  should 
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bind  the  State,  as  the  beneficiary  of  the  act,  to  pay  all  damages 
which  a  claimant  suflFers  because  of  the  appropriation  and  rescis- 
sion. Even  though  the  State  has  great  power,  through  its  sover- 
eignty, and  may  take  or  use  land  in  the  prosecution  of  a  great 
public  work,  it  does  not,  because  of  having  exercised  such  power, 
subject  itself  to  other  than  the  usual  rule  of  damages.  The  ques- 
tion in  each  case  is,  not  did  the  State  Engineer  and  the  Canal 
Board  make  an  irrevocable  decision,  but  what  was  the  injury  done 
the  claimant,  and  how  much  will  make  him  whola 

The  Barge  canal  is  one  of  the  largest  and  most  complicated 
engineering  and  construction  projects  in  the  world's  history.  It 
has  required  and  still  requires  thousands  of  judgments  by  those  in 
charge  as  to  what  will  as  well  as  what  will  not  be  necessary.  They 
may  err.  They  must,  on  oc<?asion,  err.  The  years  necessary  to 
complete  the  work  will  show  changes  in  construction,  machinery 
and  methods  —  will  bring,  under  our  political  system,  other  men 
and  other  minds  into  charge  of  the  work.  They  must  not  be  ruled 
entirely  by  the  dead  hand  of  past  judgment,  if  their  present  judg- 
ment is,  in  fact,  better.  They  owe  a  sworn  duty  to  the  State  to 
use  their  best  judgment.  If,  in  the  exercise  of  this  judgment,  old 
acts  must  be  modified,  old  appropriations  altered,  modified  or 
withdrawn,  they  must  have  this  right  as  an  incident  to  the  proper 
dischai^e  of  their  duties  as  State  officers  and  for  the  benefit  of  the 
State.  The  State  and  its  work  must  proceed  in  the  light  of  the 
present,  not  the  past,  and  its  officers  must  have  power  to  use  and 
to  exercise  their  best  judgment  for  the  best  present  benefit  of  the 
State.  The  State  Engineer's  certificate  of  November  22,  1916, 
that  no  part  of  claimants'  property  ever  was,  nor  then  was,  neces- 
sary for  terminal  purposes,  and  the  approval  of  that  certificate  and 
adoption  of  that  judgment  by  the  Canal  Board,  on  the  same  day, 
are  exact  and  illuminating  examples  of  the  necessity  for  this  power. 
This  is  certainly  true  in  a  case  where  the  citizen,  who  claims  to 
be  injured  thereby,  can  receive  full  redress  in  damages.  If  the 
taking  of  land  by  the  State  does  not  do  irreparable  damage  to  the 
owner,  surely  giving  it  back  to  him  cannot.  There  may  be  objec- 
tion that  this  would  give  opportunity  for  jockeying  with  lands. 
This  may  be  so,  but  there  are  as  many  and  much  sounder  reasons 
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for  keeping  the  State  in  a  position  to  give  back  unnecessary  lands 
as  there  are  against  the  apparent  instability  of  permitting  the 
State,  in  a  proper  case,  to  return  lands  found  to  be  unnecessary. 

It  has  been  urged  that  the  State,  in  taking  the  property  of  a 
claimant  by  an  appropriation  and  then  rescinding  same,  does  an 
irreparable  injury  to  the  claimant.  In  Matter  of  Munson,  29  Hun, 
325,  338,  we  find  some  reasoning  of  the  court  which  seems  to 
cover  this  contention.  The  Munson  case  was  one  against  the  city 
of  Xew  York  and  arose  under  a  somewhat  different  statute, 
although  of  a  similar  nature.  The  act,  in  that  case,  provided, 
among  other  things,  that  certain  maps  should  be  made,  certified 
and  filed  as  therein  directed,  and  that  "  from  and  after  the  time 
of  filing  of  said  maps  the  said  public  place  or  square  and  the 
streets  and  avenues  so  laid  out,  if  any,  bounding  the  same,  shall 
become  and  be  one  of  the  public  squares  or  places  and  public 
streets  and  avenues  in  said  city  *  *  *."  The  taking  in  that 
case,  being  by  the  city,  is  not  an  authority  here  in  the  question  of 
passing  of  title,  but  the  court  expresses  a  rule  of  damage  which 
seems  entirely  applicable  to  this  case,  and  which  indicates  that  the 
claimants'  injuries  are  not  irreparable.  "  On  the  5th  day  of 
April,  1873,  these  claimants  owned  certain  property  of  a  certain 
market  value.  From  that  day  down  to  the  15th  of  June,  1877,  it 
remained  on  their  hands  unmarketable  and  unsalable.  In  theory 
they  could  convey  the  fee ;  in  practice  they  could  not.  In  theory 
they  could  use  the  land ;  in  practice  they  could  not.  For,  as  was 
said  by  Willes,  J.,  in  Morgan  v.  Metropolitan  Railroad  Company 
(L.  R.,  3  C.  P.  558),  '  they  cannot  use  it  because  they  are  expect- 
ing the  company  (here  the  city)  to  take  it'  Or,  as  Byles,  J., 
observed  in  Fotherby  v.  Metropolitan  Railroad  Company  (L.  R., 
2  C.  P.  188)  :  '  The  owner  cannot  tell  *  *  *  in  what  waj 
to  use  his  land;  whether  to  treat  it  as  his  own  or  to  leave  it  for 
the  company  (here  the  city)  to  take  possession  of.'  In  neither 
theory  nor  practice  could  they  improve  their  property.  Upon  the 
5th  of  April,  1873,  the  city  took  the  land.  It  was  then  impounded 
and  substantially  sequestrated  to  the  public  use.  It  then  became 
and  was,  in  the  language  of  the  statute,  a  public  place.  It  was  so 
taken  and  it  became  such  public  place  with  the  city's  implied 
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agreement  (upon  its  proceeding  to  complete  the  improvement)  to 
pay  the  owner  the  fair  market  value  of  the  property  upon  the 
day  it  was  so  taken  and  became  such  public  place.  From  that 
moment  until  the  final  discontinuance,  the  owner  was  powerless  to 
extricate  himself  from  the  position  in  which  the  law  had  placed 
him.  He  was  bound  hand  and  foot,  was  compelled  to  witness  the 
depreciation  of  his  property  without  a  struggle,  and  was  forced  to 
rely  upon  the  hope  of  a  fair  and  just  award,  even  that  being 
involved  in  the  uncertainty  of  a  possible  discontinuance  without 
redress.  Xow,  if  this  law  of  1877  means  anything,  it  means  that 
the  city  shall  pay  for  this  depreciation.  Clearly  such  depreciation 
is  the  loss  and  damage  which  the  owners  have  sustained.  The  city 
practically  took  their  property  away  from  them  when  it  had  one 
market  value.  It  returned  it  to  them  when  it  had  another  and 
lower  market  value.  Under  an  act  which  left  it  to  the  commis- 
sioners and  the  court  to  do  ^  e<Juity '  in  the  matter,  the  diflference 
is  the  fair  and  just  measure  of  compensation." 

The  State  gives  to  its  creature,  the  railroad  or  other  qtiosi  public 
corporation,  the  right  to  wait  until  the  final  award  and  payment 
before  taking  title.  Because  the  State,  of  necessity,  must  take 
immediate  possession,  it  should  not  alter  the  legal  status  and  thus 
make  the  position  of  the  creature  better  than  that  of  the  creator. 

Appropriations  are  made  and  contracts  let  in  the  progress  of 
the  work.  Concede  that  a  parcel  of  land  has  been  appropriated 
but  subsequently  it  is  found  that  it  will  not  be  necessary  to  use  the 
land,  and  that,  in  the  meantime,  the  land  has  not  been  taken 
actual  possession  of  by  the  State,  other  than  the  right  to  possession 
or  the  constructive  possession  given  under  the  statute.  Concede 
that  at  approximately  the  same  time  when  the  appropriation 
was  made,  a  contract  was  also  entered  into  by  the  State  with 
its  contractor  to  do  certain  large  construction  work.  Concede 
that  subsequently  it  developed  that  the  plans  or  the  specifica- 
tions were  faulty.  The  State  may  cancel  the  contract  and  pay 
the  consequent  damages  to  the  contractor.  From  an  ad- 
ministrative standpoint,  should  not  the  State  be  permitted  to 
do  the  same  with  respect  to  an  appropriation?  If  the  faulty 
contract  must  be  carried  out,  the  public  suffers,  and  the  officers 


116  New  York  State  Cotjbt  of  Claims 

Kahlen  v.  State  of  New  York 

are  proceeding  contrary  to  their  duty  to  the  public,  in  fail- 
ing to  rescind  that  contract.  If  a  large  terminal  appropriation  is 
made,  and  sound  judgment  warrants  a  change  and  a  decision  to 
rescind  —  and  it  must  be  conceded  that  the  decision  is  entitled  to 
the  same  presumption  of  soundness  and  honesty  as  the  earlier 
decision  of  appropriation  —  is  the  latter,  and,  presumably,  the 
best  decision,  to  be  rejected  and  the  State  officers  be  bound  to  con- 
struct a  terminal  at  a  place  they  have  determined,  in  the  light  of 
present  conditions,  as  not  the  best  place  ?  If  the  bond  issue,  for 
terminal  improvements,  will  not  be  sufficient  to  pay  for  both  the 
lands  appropriated  at  the  earlier  location  and  those  appropriated 
at  the  later  location,  must  the  State  accept  less  than  the  best 
because  it  cannot  pay  for  both,  and  can  use  only  one?  Or  shall 
there  exist  and  continue  the  presumption  that  State  officers  are 
honest  and  using  their  best  judgment  in  rescinding  an  appropria- 
tion as  well  in  making  an  appropriation,  and  give  the  State  the 
benefit  of  their  best  and  latest  judgment,  when  it  can  always  be 
done  without  any  damage  to  the  claimant  for  which  he  cannot 
recover  ?  The  State  officers  owe  a  duty  to  the  public,  and  the  State 
owes  a  duty,  to  its  citizens.  The  former  should  be  permitted  full 
latitude  to  cany  out  their  duty  where  it  can  be  done  without  doing 
unrecoverable  damage  to  a  citizen.  It  would  certainly  seem  the 
part  of  good  law  and  good  judgment  and  the  very  essence  of  fair- 
ness to  permit  the  State  to  do  its  work  in  the  best,  most  modern 
and  most  economical  manner,  imhampered  by  technical  barriers, 
particularly  where  these  barriers  are  not  used  as  a  protection 
against  aggression  or  loss,  but  as  a  means  to  cause  loss  and  damage 
to  the  State  and  no  advantage  to  the  citizen,  other  than  divesting 
him  of  the  title  to  his  property.  If  this  be  an  advantage,  he  cannot 
complain  as  his  right  is  not  to  have  benefits  from  the  State  but  to 
be  protected  against  aggression  by  the  State.  He  can  be  made 
whole  by  damages  and  the  State  cannot  be  made  whole  by  the 
technical  vesting  of  title,  but  can  be  greatly  damaged  thereby  and 
to  no  advantage  to  the  claimant  other  than  above  mentioned. 
That  advantage  to  a  claimant  is  not  a  reason  for  the  rule  but,  on 
the  contrarj^  is  a  reason  against  its  adoption. 

The  claimants  are  not  asserting  that  something  is  being  taken 
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froin  them  without  due  process  of  law  and  just  compensation,  but, 
on  the  contrary,  that  their  property  is  not  being  taken  from  them 
entirely  and  permanently,  title  and  all.  This  is  the  converse  of 
the  contention  usually  presented  in  cases  where  property  is  taken 
in  the  exercise  of  the  right  of  eminent  domain. 

It  must  be  understood  that  all  that  is  said  with  respect  to  this 
phase  of  the  case  is  not  meant  to  apply  to  these  claimants,  but  is 
said  in  discussing  the  general  and  broad  principles  involved  from 
the  actual  practical  administrative  standpoint. 

If  it  be  held  that  title  becomes  vested  in  the  State  when  the 
appropriation  is  made,  and  "  deemed  complete,"  then,  of  course, 
the  State  cannot  compel  its  citizens  to  take  back  the  property. 
The  State  may  take  private  property  for  public  use  but  cannot 
compel  any  citizen  to  take  its  property  for  any  purpose. 

Where  the  Legislature  has  intended  that  title  should  vest,  it 
has  so  stated.  This  is  illustrated  by  comparing  the  provisions 
relating  to  the  acquisition  of  lands  for  the  Barge  canal  and  ter- 
minals with  the  provisions  to  acquire  lands  for  other  purposes. 

The  Terminal  and  Barge  Canal  Acts  are  so  nearly  identical  in 
their  provisions,  in  regard  to  the  taking  of  lands,  that  it  will  be 
necessary  only  to  compare  the  provisions  of  the  Terminal  Act  with 
these  others. 

Terminal  Act,  section  8 :  "  The  state  engineer  may,  with  the 
approval  of  the  canal  board  and  subject  to  the  following  conditions 
and  subject  to  the  other  provisions  of  this  act,  enter  upon,  take 
possession  of  and  use  lands,  structures  and  waters  specifically 
described  in  this  act,  and  such  others,  the  appropriation  of  which 
for  the  barge  canal  terminals  or  for  the  utilization  and  full  con- 
trol by  the  state  or  for  the  purposes  authorized  by  this  act  shall  in 
his  judgment  be  necessary.     *     *     * 

"  From  the  time  of  the  service  of  such  notice  the  entry  upon  and 
the  appropriation  by  the  state  of  the  property  described  for  the 
purposes  above  described  shall  he  deemed  complete,  and  such  notioe 
so  served  shall  be  conclusive  evidence  of  such  entry  and  appropria- 
tion and  of  the  quantity  and  boundary  of  the  property  appro- 
priated. The  superintendent  of  public  works  may  cause  a  dupli- 
cate copy  of  such  notice,  with  an  affidavit  of  due  service  thereof  on 
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such  owner,  to  be  recorded  in  the  books  used  for  recording  deeds  in 
the  office  of  the  county  clerk  of  f»ny  county  in  the  state  where  any 
of  the  property  described  in  such  notice  is  situated,  and  the  record 
of  such  notice  and  such  proof  of  service  shall  be  prima  facie  evi- 
dence of  the  due  service  thereof.  The  court  of  claims,  or  the  board, 
if  any,  succeeding  to  its  powers  and  duties,  or  by  which  it  is  or 
may  be  superseded,  shall  have  jurisdiction  to  determine  the  amount 
of  compensation  ior  lands,  structures  and  waters  so  appropriated. 


*  >> 


An  act  to  provide  for  the  acquisition  of  land  in  the  territory 
embraced  in  the  Adirondack  park. 

Chapter  22,  Laws  of  1897,  section  4:  "Upon  the  request  of 
the  forest  preserve  board  an  accurate  description  of  such  lands  so 
to  be  appropriated  shall  be  made  by  the  state  engineer  and  sur- 
veyor, or  the  superintendent  of  the  state  land  survey,  and  certified 
by  him  to  be  correct,  and  such  board  or  a  majority  thereof  shall 
indorse  on  such  description  a  certificate  stating  that  the  lands 
described  therein  have  been  appropriated  by  the  state  for  the  pur- 
pose of  making  them  a  part  of  the  Adirondack  park;  and  such 
description  and  certificate  shall  be  filed  in  the  office  of  the  secre- 
tary'' of  state.  The  forest  preserve  board  shall  thereupon  serve  on 
the  owner  of  any  real  property  so  appropriated  a  notice  of  the 
filing  and  the  date  of  filing  of  such  description  and  containing  a 
general  description  of  the  real  property  belonging  to  such  owner 
which  has  been  so  appropriated ;  and  from  the  time  of  such  service, 
the  entry  upon  and  appropriation  by  the  state  of  the  real  property 
described  in  such  notice  for  the  uses  and  purposes  above  specified 
shall  be  deemed  complete,  and  thereupon  such  property  shall  he 
deemed  and  be  the  property  of  the  state/' 

This  statute  was  construed  bv  the  Court  of  Appeals  in  People  v. 
Adirondack  Ry.  Co.,  160  X.  Y.  225. 

An  act  in  relation  to  proceedings  for  acquiring  title  by  the 
United  States  of  lands  within  this  State. 

Chapter  654,  Laws  of  1917,  section  51:  "Proceedings  for 
acquiring  title.  Whenever  the  United  States  is  desirous  of  pur- 
chasing or  acquiring  the  title  to  any  tract,  piece  or  parcel  of  land 
within  the  boundaries  of  this  state  for  any  of  the  purposes  afore- 
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said,  *  *  *.  Said  agent  shall  from  time  to  time  cause  to  be 
made,  accurate  maps  of  such  lands  which,  or  rights  and  easements 
in  which,  he  shall  determine  to  take,  which  maps  shall  be  certified 
by  him  and  shall  specify  with  respect  to  each  parcel  of  land 
whether  the  whole  title  thereof  is  to  be  taken  and  if  the  whole  is 
not  to  be  taken,  the  rights,  easements  or  interests  therein  and  for 
what  period  of  time,  that  the  same  is  taken.  *  *  *  From  the 
time  of  the  service  of  such  notice,  the  entry  upon  and  the  appro- 
priation by  the  United  States  of  said  estate  in  the  property 
described  for  any  of  the  purposes  above  mentioned  shall  be  deemed 
complete  and  thereupon  such  property  or  said  limited  estate  or 
interest  therein  so  taken  shall  became  the  property  of  the  United 
States.  Such  notice  so  served  shall  be  conclusive  evidence  of  an 
entry  and  appropriation  by  the  United  States.  Said  agent  may 
cause  a  copy  of  such  notice  or  netices  with  an  affidavit  or  affidavits 
of  due  service  thereof  on  such  owner  or  on  the  county  clerk  or 
raster  as  the  case  may  be,  to  be  recorded  in  the  books  used  for 
recording  deeds  in  the  office  of  the  clerk  or  register  of  the  county 
in  which  such  lands  are  situated  and  such  records  shall  be  evi- 
dence of  the  due  service  thereof  and  of  the  title  of  the  United 
States  to  the  property  so  appropriated.     *     *     *  " 

An  act  to  provide  for  the  acquisition  of  lands  in  the  vicinity 
of  the  Capitol  and  State  Education  Building  for  a  public  park 
and  office  building. 

Chapter  706,  Laws  of  1917,  section  4:  "  From  the  time  of  the 
service  or  publication  of  the  map,  certificate  and  notice  as  above 
prescribed,  the  entry  upon  and  appi^opriaiion  by  the  state  of  the 
property  described  in  such  map  shall  he  deemed  complete,  and 
thereupon  such  property  shall  become  and  be  the  property  of  the 
people  of  the  state.  The  notice  so  served  or  published  shall  be 
conclusive  evidence  of  such  entry  and  appropriation  and  of  the 
quantity  and  boundaries  of  the  property  appropriated  for  such 
purposes.  The  attorney-general  shall  cause  a  duplicate  copy  of 
such  map,  certificate  and  notice,  with  an  affidavit  of  the  due  service 
thereof  on  the  persons  and  corporations  owning  such  property  or 
having  any  estate  or  interest  therein,  or  of  the  due  publication 
thereof,  to  be  recorded  in  the  books  used  for  recording  deeds  in  the 
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office  of  the  county  clerk  of  Albany  county,  and  the  record  of  such 
notice  and  proof  of  service  or  publication  thereof  shall  be  can- 
clu^ve  evidence  of  the  due  acquisition  of  the  title  in  the  name  of 
the  state  of  the  lands  described  in  such  map." 

These  acts,  so  similar  in  many  respects,  give  a  clear  indicatioai 
of  the  intention  of  the  Legislature  as  to  when  title  passes.  When 
acts  of  the  Legislature  so  similar  in  all  other  respects,  providing 
for  the  acquisition  of  property,  specifically  indicate  by  exact  lan- 
guage that  the  title  passes  at  a  certain  point  in  the  proceedings, 
and  the  proceedings  being  nearly  identical,  it  must  be  assumed 
that  the  L^slature  understood  that  the  title  did  not  pass  at  that 
point  and  would  not  then  pass  unless  it  so  declared.  Otherwise,  the 
language  and  the  enactment  to  that  effect  in  all  the  others  would 
have  been  unnecessary.  This  being  so,  it  must  be  assumed  that 
the  L^islature  did  not  intend  4Jiat  title  should  pass  when  an 
appropriation  was  "  deemed  complete  "  under  the  Terminal  Act. 

Some  examples  may  be  given  of  the  effect  of  a  holding  that  title 
vests  in  the  State  when  the  appropriation  is  "  deemed  complete." 

Many  miles  of  the  canal  have  been  constructed  through  the 
Medina  sandstone  belt  Lands  were  appropriated  for  spoil  area 
adjacent  to  the  canal  for  the  quick  and  economical  handling  of 
excavated  material.  It  has  been  found  that  the  lands  so  appro- 
priated for  spoil  area  are  underlaid  with  very  valuable  strata  of 
Medina  sandstone.  If  the  title  has  vested  in  the  State  there  is  no 
escape  from  payment  of  the  market  value  of  these  lands  containing 
Medina  sandstone.  If  the  title  has  not  vested,  the  State  may 
rescind  the  appropriations,  remove  the  spoil,  and  pay  all  conse- 
quential damages  to  the  owners  for  the  temporary  holding  of  the 
lands  and  the  placing  and  removing  of  the  spoil.  The  owners  of 
these  Medina  sandstone  lands  can  thus  be  made  whole,  and  in 
addition,  retain  their  lands,  to  be  quarried  when  reached  in  the 
usual  course  of  the  operation  of  their  quarries. 

The  first  locations  of  docks,  terminals,  etc.,  may  be  found,  on 
subsequent  consideration,  not  to  be  such  good  and  appropriate 
locations  as  should  have  been  selected.  Here  again,  if  the  title 
has  passed,  the  State  must  keep  the  poorer  location,  or  pay  for 
two,  whereas,  if  the  title  has  not  passed,  the  State  may  pay  all 
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damages  to  claimants  who  owned  the  lands  in  the  first  locations, 
and  proceed  to  utilize  its  second  locations. 

Where,  as  stated  by  Judge  Rodenbeck  in  the  Adirondack 
Woolen  Company  case,  above  mentioned,  the  appropriations  have 
been  made  and  property  has  been  isolated  due  to  failure  to  reserve 
a  right  of  way  over  appropriated  land,  the  State  is  helpless  if 
the  title  passed  upon  appropriation.  If  the  title  has  not  passed 
the  State  may  rescind  and  reserve  that  right  of  way  in  a  new 
appropriation,  thus  doing  the  least  possible  damage  to  both  the 
owner  and  the  State. 

Another  and  very  important  group  of  cases  is  that  in  which 
the  State  has  appropriated  land  which,  as  subsequently  appeared, 
had  valuable  riparian  or  water  rights  —  some  severable,  others 
non-severable.  If  the  title  has  passed  upon  the  appropriation, 
the  State  has  taken  these  water  rights.  If  the  title  did  not  pass, 
the  State  can  rescind  the  appropriations  so  far  as  the  severable 
water  rights  are  concerned,  and,  where  they  are  non-severable,  it 
can  rescind  the  entire  appropriation  and  attempt  to  find  other 
lands,  without  such  water  rights,  which  could  be  used. 

These  administrative  considerations  are  of  great  importance, 
not  of  themselves  to  support  a  judicial  decision,  but  because  they 
show  good  and  substantial  reasons  for  the  Legislature  determin- 
ing that  title  should  not  pass  immediately  upon  the  appropria- 
ticHL  It  might  well  be  presumed  that  such  administrative  rea- 
sons were  sufficient  to  cause  the  Legislature  to  authorize  the  taking 
of  immediate  possession  without  the  taking  of  title  immediately. 

We  are  of  the  opinion  that,  under  the  Terminal  Act,  title  did 
not  pass  to  the  State  upon  the  appropriation,  but  that  the  State 
0&ceT8,  with  authority  in  the  premises,  had  power  to  rescind, 
leaving  claimants  to  thei^  action  for  damages. 

The  court  wishes  to  thank  counsel  on  both  sides  for  their 
splendid  preparation  and  presentation  of  this  important  matter.* 

Ackerson,  P.  J.,  and  Webb,  »T.,  concur. 


•The  judgment  of  the  Court  of  Claims  was  unanimously  aflRrmed  by  the 
Appellate  Division,  Third  Department  (181  App.  Div.  961),  without  opinion. 
Upon  appeal  to  the  Court  of  Appeals^  that  court  agreed  with  the  position 
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No.  10335 

(Dated  December  18,  1917) 

Claim  for  damages  resulting  from  the  appropriation  of  land  for  the  Adi- 
rondack  Forest  Preserve. 

The  state,  through  the  Forest  Preserve  Board,  on  the  9th  of  January,  1909, 
appropriated  11,897  acres  of  land  in  Herkimer  county  in  the  Adirondack 
region,  said  land  belonging  at  that  time  to  the  claimant  herein.  Of  the  lands 
taken  7,118  acres  contained  a  virgin  stand  of  hardwood  and  softwood  timber. 
The  balance  of  the  land  taken  was  made  up  of  lakes,  burned  land  and  land 
which  had  been  lumbered  in  whole  or  in  part  and  contained  4,779  acres. 
Within  the  limit  established  by  law  the  claimant  reserved  for  its  own  use  and 
removed  all  the  spruce  timber,  on  the  appropriated  land,  ten  inches  and  more 
in  diameter. 

The  only  questions  involved  herein  are  as  to  the  fair  and  reasonable  market 
value  of  said  land  at  the  date  of  the  appropriation  (excepting  the  spruce 
timber  reserved  by  claimant)  and  the  consequential  damages,  if  any,  caused 
to  claimant  by  reason  of  said  appropriation.  The  parties  prior  to  the  trial 
agreed  upon  the  amount  of  hard  and  soft  wood  on  the  land  in  question,  and 
they  stipulated  that  the  statement  as  to  these  amounts  "  shall  be  received  in 
evidence  without  further  proof  as  establishing  the  quantities  of  hard  and 
softwood  for  the  purpose  of  this  action."  They  further  stipulated  that 
certain  experts  representing  both  parties  should  examine  this  tract  of  land 
and  report  as  to  the  value  of  the  hardwood  thereon  and  as  to  the  cost  of 
removing  the  softwood  therefrom,  and  that  such  report  should  be  received  in 
evidence;  it  was  agreed,  however,  that  if  either  of  the  parties  were  not 
satisfied  with  this  report  as  to  value  they  might  submit  further  evidence 


taken  by  the  Court  of  Claims  that  the  Barge  Canal  Terminal  Act  is  not 
mandatory  in  its  direction  as  to  the  establishment  of  a  port  of  call  on  the 
property  appropriated,  and  that  the  location  thereof  might  be  changed  by 
the  canal  board  upon  the  recommendation  of  the  state  engineer,  but  held  that 
the  appropriation  of  claimants'  land  fixed  the  obligation  of  the  state  to  make 
compensation  therefor.  On  this  latter  ground,  the  Court  of  Appeals  reversed 
the  judgment  of  the  Court  of  Claims  and  granted  a  new  hearing  to  the 
claimants  before  the  Court  of  Claims,  with  costs  to  the  claimants  in  all 
courts  to  abide  event.  (223  N.  Y.  383.)  The  opinion  of  the  Court  of  Appeals 
will  be  found  in  this  volume  at  page  318. 
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thereon.  The  state  on  the  trial  sought  to  be  relieved  from  the  stipulation 
fixing  the  amount  of  wood  on  the  tract  of  land  in  question,  but  the  Ck>urt  held 
that  in  the  absence  of  fraud  or  mistake  the  Court  could  not  grant  its  appli- 
cation to  be  relieved  from  the  stipulation  which  it  had  entered  into  after  such 
deliberation  and  after  such  a  careful  examination  as  the  evidence  disclosed 
that  it  made  of  this  property,  and  after  the  parties  had  acted  upon  it  and  had 
proceeded  to  trial.  Several  weeks  before  the  appropriation,  claimant  had  given 
to  one  GufFney  an  option  to  purchase  this  whole  tract  and  some  5,700  acres 
lying  adjacent  to  it  in  Lewis  county,  including  with  the  land  only  the  hard- 
wood, for  the  sum  of  $70,000,  but  at  the  time  of  the  appropriation  Gaffhey 
had  not  served  notice  on  the  claimant  of  his  acceptance  of  the  offer. 

After  pointing  out  that  the  parties  had  by  stipulation  relieved  the  Court 
from  determining  from  the  testimony  of  witnesses  certain  of  the  elements 
entering  into  market  value,  the  Court  held  that,  in  arriving  at  the  question 
of  the  value  of  the  land  appropriated,  it  would  take  into  consideration,  first, 
land  with  merchantable  hardwood  timber;  second,  the  balance  of  the  appro- 
priated parcel  without  such  timber;  third,  the  value  of  the  pulpwood; 
fourth,  the  value  of  the  softwood  timber;  fifth,  the  value  of  the  hemlock 
bark.  These  values  were  found  to  aggregate  $175,743.27,  as  being  the 
amoimt  which  a  willing  buyer  and  a  willing  seller  would  have  agreed  to  as 
the  sum  to  be  paid  for  the  appropriated  lands  as  taken  by  the  State. 

Market  value  represents  what  a  willing  buyer  would  pay  for  property  to  a 
willing  seller.  It  is  not  ascertained  by  measuring  what  profits  could  be 
derived  from  the  property  based  on  what  the  products  of  the  property  would 
sell  for,  less  the  cost  of  placing  such  products  on  the  market,  be  it  stone, 
gravel  or  wood,  or  anything  else  of  such  a  nature  that  its  quantity  could  be 
fairly  estimated.  Such  a  method  does  not  take  into  consideration  all  the 
vicissitudes  which  must  be  met  every  day  in  a  commercial  enterprise  of  that 
character  and  the  courts  have  accordingly  condemned  that  method  of  deter- 
mining market  value. 

The  claimant  had,  after  the  taking  of  this  land,  5,700  acres  in  Lewis 
county,  of  which  3,700  acres  contained  a  stand  of  7,500,000  feet  of  merchant- 
able hardwood  timber  and  about  4,000  cords  of  pulpwood.  The  appropriation 
of  the  adjacent  land  by  the  state  cut  off  a  right  of  way  to  Fulton  Chain 
which  depreciated  the  hardwood  acreage  in  Lewis  county  $4  per  acre, 
amounting  to  the  sum  of  $14,800.  The  Court  held  that  the  claimant  is 
entitled  to  an  award  of  $14,800  for  consequential  damages  for  the  lands 
not  taken. 

The  Court  held  that  the  claimant  was  not  entitled  to  damages  growing  out 
of  the  Gaffney  option,  as  Gaffney  was  without  redress  even  if  he  had  suffered 
any  damages. 


Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation of  11,897  acres  of  land  in  the  Adirondack  region,  Herki- 
mer county,  owned  by  claimant. 
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Moot,  Sprague,  Brownell  &  Marcy,  for  claimant. 

Morton  E.  Lewis,  Attorney-General  (A.  F.  Jenks,  Deputy 
Attorney-General),  and  Benjamin  McClung,  for  State. 

AcKBBSON,  P.  J. —  On  the  9th  day  of  January,  1909,  the  State 
of  New  York,  through  the  Forest  Preserve  Board,  appropriated 
11,897  acres  of  land  in  the  Adirondack  r^on  and  lying  in  Herki- 
mer coimty.  Said  land  at  the  date  of  the  appropriation  was  owned 
by  this  claimant.  Seven  thousand  one  hundred  and  eighteen  acres 
of  it  contained  a  virgin  stand  of  hardwood  and  softwood  timber. 
The  balance  of  4,779  acres  was  made  up  of  lakesj  burned  land 
and  land  which  had  been  lumbered  in  whole  or  in  part  Within 
six  months  after  such  appropriation  claimant,  as  it  had  a  right  to 
do  under  the  law,  reserved  for  its  own  use  all  the  spruce  timber 
on  the  appropriated  land  ten  inches  and  more  in  diameter.  It 
thereafter  removed  all  of  such  timber. 

There  are  two  questions  before  this  court  to  be  determined  in 
this  case,  as  follows : 

A.  What  was  the  fair  and  reasonable  market  value  of  said  land, 
at  the  date  of  the  appropriation,  excepting  the  spruce  timber 
reserved  by  the  claimant  ? 

B.  What  were  the  consequential  damages,  if  any,  caused  to 
claimant  by  reason  of  said  appropriation  ? 

The  court,  in  its  consideration  of  this  case,  was  confronted  at 
the  very  outset  with  three  rather  unsual  facts  or  conditions.  They 
are  as  follows : 

First  The  parties  prior  to  the  trial  of  the  case  had  entered  into 
a  stipulation  fixing  the  amount  of  hard  and  soft  wood  on  the  land 
in  question.  They  stipulated  between  themselves  that  the  state- 
ment of  the  amount  of  hard  and  soft  wood  which  they  agreed  was 
to  be  found  on  said  premises,  "  Shall  be  received  in  evidence  with- 
out further  proof  as  establishing  the  quantities  of  hard  and  soft 
wood  for  the  purposes  of  this  action." 

Second,  Tliey  further  stipulated  that  certain  experts  repre- 
senting both  parties  should  examine  this  tract  of  land  and  report 
as  to  the  value  of  the  hardwood  thereon  and  the  cost  of  removing 
the  softwood  therefrom ;  and  that  such  report  should  be  received 
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in  evidence  on  the  trial  of  this  case.  It  was  agreed,  however,  that 
if  either  of  the  parties  were  not  satisfied  with  this  report  as  to 
valne  they  might  submit  further  evidence  thereon. 

Third,  Lees  than  one  month  before  this  appropriation  was 
made  the  claimant  had  given  an  option  to  one  Robert  J.  Gaffney 
to  purchase  this  whole  tract  and  about  5,700  acres  lying  adjacent 
to  it  in  Lewis  county,  including  with  the  land  the  hardwood  only, 
for  the  sum  of  $70,000.  And  out  of  this  transaction  arose  several 
propositions  which  claimant  advanced  on  the  trial  of  this  case  as 
bearing  on  the  damage  it  has  suffered  by  reason  of  this 
appropriation. 

The  court,  after  carefully  considering  the  evidence  in  the  case, 
reached  the  conclusion  that  the  following  items  only  should  be 
considered  in  arriving  at  the  question  of  the  value  of  the  land 
appropriated,  to  wit : 

1.  Land  with  merchantable  hardwood  timber. 

2.  The  balance  of  the  appropriated  parcel  without  merchantable 
hardwood  timber. 

3.  The  value  of  the  pulpwood. 

4.  The  value  of  the  softwood  timber. 

5.  The  value  of  the  hemlock  bark. 

It  will  be  observed  that  the  parties  had  already  relieved  the 
court  from  determining,  from  the  testimony  of  witnesses,  the 
amount  of  pulpwood  on  the  property  by  agreeing  that  there  was 
22,184.27  cords.  In  like  manner  they  had  relieved  the  court  from 
determining  the  amount  of  hardwood  and  softwood  timber  on  the 
tract  with  the  exception  of  a  quantity  of  hardwood  timber  on  the 
south  part  of  the  tract  which  had  been  overlooked  by  mistake  and 
which  we  find  contained  3,500,000  board  feet.  These  were  con- 
ditions not  to  be  found  in  the  ordinarv  sale  of  such  lands  where  no 
guaranty  is  made  of  the  amount  of  timber. 

The  State  on  the  trial  sought  to  be  relieved  from  this  stipula- 
tion fixing  the  quantity  of  wood  on  this  tract,  but  in  the  absence  of 
fraud  or  mistake  the  court  could  not  grant  its  application  to  be 
relieved  from  a  stipulation  it  had  entered  into  after  such  delibera- 
tion and  after  such  a  careful  examination  as  the  evidence  disclosed 
it  had  made  of  this  property,  and  after  the  parties  had  acted  upon 
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it  and  proceeded  to  trial.  What  effect  it  might  have  had  on  the 
award  in  this  case  if  this  stipulation  as  to  quantities  had  not  been 
in  the  case  of  course  the  court  is  unable  to  determine.  But  being 
in  the  case  the  court  must  be  governed  by  it  and  make  its  award 
accordingly. 

The  proportion  which  each  one  of  the  above  items  should  bear  to 
the  others  in  making  up  the  sum  which  the  court  finally  fixes  as 
representing  the  fair  and  reasonable  market  value  of  this  property 
is  not  easy  to  determine.  It  certainly  is  not  determined  in  the  case 
of  the  pulpwood  and  other  timber,  for  instance,  by  a  mere  mathe- 
matical calculation  based  on  the  selling  prices  at  a  certain  place 
at  the  date  of  the  appropriation  less  the  cost  of  delivery  at  that 
place.  For  such  a  method  does  not  take  into  consideration  all  the 
vicissitudes  which  must  be  met  every  day  in  a  commercial  enter- 
prise of  that  character.  Market  value  represents  what  a  willing 
buyer  would  pay  for  property  to  a  willing  seller.  It  is  not  ascer- 
tained by  measuring  what  profits  could  be  derived  from  the  prop- 
erty based  on  what  the  products  of  the  property  would  sell  for  less 
the  cost  of  placing  such  products  on  the  market,  be  it  stone,  gravel 
or  wood  or  anything  else  of  such  a  nature  that  its  quantity  could 
be  fairly  estimated.  The  courts  have  condemned  that  method  of 
determining  market  value. 

In  this  case  we  believe  the  items  above  mentioned  would  be  con- 
sidered in  making  up  such  value.  And  we  have  determined,  in 
view  of  all  the  evidence  in  this  case,  in  view  of  the  testimony  con- 
cerning sales  of  Adirondack  proj^erty,  and  of  all  the  uncertainties, 
chances  and  dangers  which  always  attend  large  enterprises  where 
markets,  transportation,  labor,  weather,  fire,  etc.,  enter  into  the 
possibilities  that  the  fair  and  reasonable  market  value  of  this 
property  on  the  9th  day  of  January,  1909,  was  $175,743.27. 

In  other  words,  we  are  satisfied  from  all  the  evidence  in  this 
case  that  on  that  date  the  sum  of  $175,743.27  is  the  amount  which 
would  have  been  fixed  upon  between  a  willing  buyer  and  a  willing 
seller  as  the  amount  to  be  paid  for  this  property  as  taken  by  the 
State.  Also  that  in  reaching  the  aforesaid  amount  of  $175,743.27 
as  the  purchase  price  of  this  property  the  parties  to  such  sale  would 
have  considered  items  of  value  in  this  property  as  follows : 
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7^118  acres  of  laad  with  hardwood  timber  thereon, 

at  $8  per  acre $56,944  00 

4,779   acres  of  lumbered   and  burned  land,   and 

water,  at  $2  per  acre 9,558  00 

2,500  cords  of  hemlock  bark,  at  $1  per  cord 2,500  00 

22,184.27  cords  of  pulpwood,  at  $4.25  per  cord. . .        94,283  15 
4,983,247   B.   F.   softwood  timber,   at  $2.50   per 

thousand  feet *12,458  12 

Total $175,743  -27 


What  were  the  consequential  damages,  if  any,  caused  to 
claimant  by  said  appropriation? 

The  claimant  had  left  of  his  contiguous  tract,  after  the  appro- 
priation, 5,700  acres  in  Lewis  county.  We  find  from  the  evidence 
that  3,700  acres  of  this  contained  a  stand  of  7,500,000  board  feet 
of  merchantable  hardwood  timber  and  about  4,000  cords  of  pulp- 
wood.  The  appropriation  to  some  extent  isolated  this  tract  of 
timber  and  cut  off  the  chance  of  obtaining  a  right  of  way  to  Fulton 
Chain,  which  undoubtedly  depreciated  this  property  to  some 
extent,  which  we  have  fixed  at  $4  per  acre  for  the  3,700  acres 
which  contained  the  hardwood  timber,  amounting  to  the  sum  of 
$14,800. 

The  claimant  further  contends,  as  the  assignee  of  all  the  rights 
and  interests  of  Robert  J.  Gaffney  in  this  property,  that  it  is 
entitled  to  further  damages.  We  cannot  agree  with  the  learned 
counsel  for  the  claimant  in  this  contention.  We  believe  that  the 
position  of  the  State  on  this  proposition  is  absolutely  unassailable 
as  a  matter  of  law.  At  the  time  of  this  appropriation,  Gaffney 
had  a  mere  naked  option  to  purchase  this  property  on  or  before 
the  first  day  of  the  following  April  for  the  sum  of  $70,000.  He 
had  not  served  notice  of  his  acceptance  of  the  offer;  he  had  no 
interest  in  the  fee  of  the  property ;  and  in  a  case  of  eminent  domain 


•At  a  rehearing  of  this  claim  this  item  was,  on  February  6,  1918,  increased 
to  $34,857.82,  making  the  total  award  $212,942.97,  and  interest  was  awarded 
on  this  latter  sum  from  January  1,  1917. 
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such  as  this  where  the  property  was  taken  by  the  State  under  a 
law  which  provided  for  compensation  to  the  owner  only,  he  is 
clearly  without  redress  if  he  has  suffered  any  damages.  Benedict 
V.  Pincus,  191  N.  Y.  377;  People  v.  Adirondack  K  R.  Co.,  160 
id.  225 ;  Frazee  Milling  Co.  v.  State,  73  Misc.  Rep.  629 ;  Watson 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  47  N.  Y.  157. 

The  claimant  offered  proof  on  the  other  matter  which  it  claimed 
should  be  considered  in  determining  the  value  of  this  property  and 
the  amount  of  its  consequential  damages.  It  is  not  necessary  to 
discuss  them  here  as  it  did  not  appear  to  the  court  that  any  legal 
liability  existed  against  the  State  by  reason  thereof. 

We  find  that  the  claimant,  therefore,  is  entitled  to  an  award 
against  the  State  for  the  sum  of  $175,743.27  for  the  property 
actually  taken  and  the  sum  of  $14,800  for  damages  to  the 
remainder  of  its  property  resulting  from  said  appropriation, 
amounting  in  all  to  the  sum  of  $190,543.27.* 

Fennell  and  Webb,  JJ.,  concur. 


Samuei.  a.  Danes  and  Another  v.  State  of  New  Yokk 

No.  293-A 

(Dated  December  27,   1917) 

Claim  for  damages  resulting  from  the  permanent  appropriation  of  land  for 

the  barge  canal. 

This  claim  was  to  recover  damages  for  the  appropriation  by  the  state  for 
barge  canal  purposes  of  claimants'  land  along  the  Mohawk  river  near 
Schenectady,  N".  Y.  The  appropriation  took  the  upland  of  the  claimants  com- 
mencing at  the  river  bank  and  extending  back  beyond  the  new  flow  line  of  the 
river  created  by  the  raising  of  a  dam  down  stream,  thus  shutting  off  the 
remaining  lands  of  the  claimants  from  the  present  shore  line.  The  claim  wa« 
originally  heard  by  the  Board  of  Claims  which  made  an  award  of  $9,060,  with 
interest  from  January  6,  1913.  The  award  was  made  up  of  $8,050  for  lands, 
buildings,  etc.,  and  $1,000  "by  reason  of  the  appropriation  by  the  state  of 
the  lands  comprising  the  bed  of  the  Mohawk  river  to  the  thread  or  center  of 
the  stream    •     ♦    •    being  intended  to  cover  all  other  rights  growing  out  of 


*  See  footnote  on  preceding  page. 
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the  ownership  of  said  land  in  the  bed  of  the  Mohawk  river,  and  all  riparian 
rights  appurtenant  to  the  premises  appropriated."  The  state  appealed  to 
the  Appellate  IMvision  and  then  to  the  Court  of  Appeals.  219  N.  Y.  67.  The 
Court  of  Appeals  decided  that  the  title  to  the  bed  of  the  Mohawk  was  in  the 
state  and  not  in  the  upland  owner.  Judge  Collin's  opinion  contains  the 
following  statement:  "From  the  language  of  the  determination  of  the 
Board  of  Claims,  we  are  uncertain  whether  or  not  the  Board  intended  to  find 
a  damage  to  the  ordinary  riparian  rights  of  the  respondents  by  reason  of 
the  taking  of  the  land  between  their  remaining  lands  and  the  river.  That 
part  of  the  determination  awarding  the  sum  of  one  thousand  dollars,  in 
addition  to  the  eight  thousand  and  fifty  dollars,  should  be  reversed,  with  costs 
in  the  Appellate  Division  and  this  court,  and  the  matter  remitted  to  the 
Court  of  Claims  to  determine  and  award  the  respondents  the  damages 
sustained  by  them,  if  any,  by  reason  of  the  interference  with  their  ordinary 
riparian  rights  through  such  taking.'*  The  state  contends  that  the  item  of 
$8,050  in  the  original  award,  being  for  the  uplands,  included  the  ordinary 
riparian  rights. 

The  Court  of  Claims  on  the  present  trial  construed  the  findings  and  the 
opinion  of  the  Board  of  Claims  to  mean  that  the  value  of  the  "  ordinary 
rights"  was  intended  by  the  Board  of  Claims  to  be  included  in  the  $1,000 
above  mentioned.  The  question  therefore  was  whether  the  claimants  had 
suffered  the  loss  of  any  ordinary  riparian  rights  by  reason  of  the  appro- 
priation. 

The  Court  held  that  the  contention  of  the  state  that  the  claimants  had 
suffered  no  loss  of  riparian  rights  was  untenable.  There  are  ordinary  riparian 
rights  on  navigable  streams  even  where  the  state  owns  the  fee  of  the  land 
under  water.  Had  this  been  a  claim  for  damages  necessarily  incident  to,  or  . 
growing  out  of,  improvements  in  the  river  channel  itself  or  structures  therein 
erected  by  the  state,  the  claimants  would  be  without  remedy.  When  the 
exercise  of  the  paramount  public  right,  in  the  improvement  of  navigation, 
deprives  the  individual  riparian  owner  of  some  of  his  rights  as  such  owner, 
his  inferior  right  must  give  way  to  the  superior  public  right.  The  situation 
in  this  claim,  however,  was  different.  Here  the  public  authorities,  acting 
under  a  specific  statute,  acquired  upland  by  appropriation.  It  is  true  that  this 
improvement  is  "  of  navigation,"  but  the  damage  herein  accrues,  not  from 
improving  the  navigation,  but  from  the  actual  appropriation  of  uplands  owned 
by  the  claimants,  the  state  thereby  becoming  an  intervening  owner,  and  thus 
depriving  them  of  whatever  riparian  rights  might  be  left  to  such  lands,  in 
the  absence  of  such  appropriation,  after  the  state  had  made  its  improvements 
to  the  navigation  of  the  stream. 

An  award  was   acordingly  made  for  the  loss  of   such   ordinary  riparian 
rights  in  the  sum  of  $350. 

• 

Claim  against  the  State  of  New  York  arising  from  the  appro- 
priation by  the  State  of  uplands  belonging  to  claimants  lying 
between  their  remaining  lands  and  the  Mohawk  river,  involving 
the  loss  to  them  of  ordinary  riparian  rights. 

5 
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DeWitt  W.  Ostrander,  for  claimanta. 

Merton  E.  Lewis,  Attorney-General  (Wilbur  W.  Chambers, 
Deputy  Attorney-General),  for  State. 

Fennell,  J. — This  claim  was  originally  heard  by  the  Board 
of  Claims  which  made  an  award  of  $^,050,  with  interest,  Jan- 
uary 6,  1913.  The  award  was  made  up  of  $8,050  for  lands, 
buildings,  etc.,  and  $1,000  "by  reason  of  the  appropriation  by 
the  State  of  the  lands  comprising  the  bed  of  the  Mohawk  river  to 
the  thread  or  center  of  the  stream  *  *  *  being  intended  to  cover 
all  other  rights  growing  out  of  the  ownership  of  said  land  in  the 
bed  of  the  Mohawk  river,  and  all  riparian  rights  appurtenant  to  the 
premises  appropriated.''    Finding  No.  3. 

The  State  appealed  to  the  Appellate  Division  and  then  to  the 
Court  of  Appeals.    219  N.  Y.  67. 

The  Court  of  Appeals  decided  that  the  title  to  the  bed  of  the 
Mohawk  was  in  the  State  and  not  in  the  upland  owner.  Judge 
Collin's  opinion  contains  the  following  statement :  "  From  the 
language  of  the  determination  of  the  Board  of  Claims,  we  are 
uncertain  whether  or  not  the  Board  intended  to  find  a  damage 
to  the  ordinary  riparian  rights  of  the  respondents  by  reason  of 
the  taking  of  the  land  between  their  remaining  lands  and  the 
river.  That  part  of  the  determination  awarding  the  sum  of  one 
thousand  dollars,  in  addition  to  the  eight  thousand  and  fifty  dol- 
lars, should  be  reversed,  with  costs  in  the  Appellate  Division  and 
this  Court,  and  the  matter  remitted  to  the  Court  of  Claims  to 
determine  and  award  the  respondents  the  damages  sustained  by 
them,  if  any,  by  reason  of  the  interference  with  their  ordinary 
riparian  rights  through  such  taking." 

The  question  to  be  determined  here  would  seem  to  be  whether 
or  not  the  claimants  sustained  any  damage  by  reason  of  the 
interference  with  the  "  ordinary  riparian  rights  through  such 
taking,"  and,  if  any  damage  was  sustained,  to  fix  the  amount. 
The  State  contends  that  the  item  of  $8,050  in  the  original  award, 
being  for  the  uplands,  included  the  ordinary  riparian  rights. 

An  award  for  uplands  would  ordinarily  include  any  damages 
due  to  loss  of  appurtenant  water  rights,  but  the  language  of  Judge 
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liooney,  in  finding  No.  3,  above  mentioned,  seems  to  lead  to  a 
contrary  conclusion;  "said  award  of  $1,000  being  intended  to 
cover  all  other  rights  growing  out  of  the  ownership  of  said  land 
in  the  bed  of  the  Mohawk  river,  and  all  riparian  rights  appurte- 
nant to  the  premises  appropriated."  .. 

Judge  Rooney's  opinion  seems  to  state  a  different  conclusion, 
as  may  be  seen  from  the  following  excerpt  from  his  opinion: 
"  The  Board  became  convinced  upon  all  the  evidence  and  upon 
an  inspection  of  the  premises,  and  upon  consideration  of  the 
fact  that  claimants  owned  only  a  portion  of  the  stream,  that  the 
value  of  the  water  power  that  could  be  generated  at  that  point 
was  not  large  and  that  the  cost  of  producing  such  a  power  under 
the  existing  conditions  would  be  so  great  as  to  reduce  its  value 
to  a  minimum.  The  evidence  along  these  lines  appears  exten- 
sively in  the  minutes  of  the  trial  and  need  not  be  here  recapitu- 
lated. It  was  our  judgment  that  an  award  of  $1,000,  on  this 
point,  as  covering  the  value  of  the  land  under  water,  and  any 
development  from  the  use  of  the  water,  would  be  fair 
compensation." 

There  being  such  a  plain  conflict  we  are  inclined  to  give  the 
benefit  of  the  doubt  to  the  claimants  and  to  say  that  the  value  of 
the  "  ordinary  riparian  rights  "  was  intended  by  Judge  Rooney 
to  be  included  in  the  $1,000  above  mentioned. 

It  is  claimed  by  the  State  that  the  claimants  have  suffered  no 
loss  of  any  riparian  rights.  We  think  this  contention  untenable. 
There  are  ordinary  riparian  rights  on  navigable  streams  where 
the  State  owns  the  fee  of  the  land  under  water.  The  case  of 
Rumsey  v.  N.  Y.  &  K  E.  R.  R  Co.,  136  N.  Y.  543,  is  authority 
for  the  statement  that  there  are  such  rights,  although  not  authority 
as  to  the  relative  rights  in  this  case, —  as  herein  one  of  the  parties 
is  the  State.  See  Sage  v.  Mayor,  154  N.  Y.  61,  77,  where  Judge 
Vann  draws  this  distinction. 

Had  this  been  a  claim  for  damages  necessarily  incident  to,  or 
growing  out  of,  improvements  in  the  river  channel  itself  or  struc- 
tures therein  erected  by  the  State,  the  claimants  would  be  without 
remedy. 

This  claim  grows  out  of  an  actual  appropriation  of  land  com- 
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prised  within  monumented  lines,  one  line  following  the  edge  of 
the  river  and  the  other  line  being  inland,  and  being  beyond  the 
new  high  water  line  created  by  the  raising  of  a  dam  down  stream. 
The  appropriation  actually  takes  the  upland  of  the  claimants 
commencing  at  the  river  bank  and  extending  back  beyond  the  new 
flow  line  of  the  river.  This,  in  fact,  makes  the  State  the  upland 
owner  of  the  lands  between  the  remaining  lands  of  the  claimants 
and  the  present  shore  line  —  a  strip  varying  in  width  and  several 
hundred  feet  long. 

The  most  advanced  position  the  State  can  take  is  that  men- 
tioned in  Gerard's  "  Titles  to  Real  Estate,"  "  the  individual 
right  of  the  riparian  owner  was  considered  *  *  *  as  subject  to 
the  right  of  the  State  to  abrogate,  or  destroy,  it  at  pleasure,  by 
a  construction,  or  filling  in,  beyond  his  outer  line  and  this,  too, 
without  compensation  made."  P.  853.  See,  also,  Sage  v.  Mayor, 
supra,  and  Slingerland  v.  International  Contracting  Company, 
.169  K  Y.  60,  69,  70. 

It  would  seem,  therefore,  that  when  the  exercise  of  the  para- 
mount public  right,  in  the  improvement  of  navigation,  deprives 
the  individual  riparian  owner  of  some  of  his  rights  as  such  owner, 
his  inferior  right  must  give  way  to  the  superior  public  right.  In 
this  claim  we  do  not  have  such  a  condition.  Here  we  have  the 
public  authorities,  acting  under  a  specific  statute,  acquiring  upland 
by  appropriation.  It  is  true  that  this  improvement  is  "  of  navi- 
gation.'' out  the  damage  herein  accrues,  not  from  improving  the 
navigation,  but  from  the  actual  appropriation  of  uplands  owned 
by  the  claimants,  the  State  thereby  becoming  an  intervening  owner, 
and  thus  depriving  them  of  whatever  riparian  rights  might  be 
left  to  such  lands,  in  the  absence  of  such  appropriation,  after  the 
State  had  made  its  improvements  to  the  navigation  of  the  stream. 

The  claimants  herein  have  proved  some  damage  because  of  the 
State  appropriating  and  becoming  the  intervening  owner  of  lands 
between  their  remaining  lands  and  the  new  flow  line  of  the  river. 
These  damages  are  small,  because  the  rights  themselves  were  not 
of  great  value.  These  rights  were  of  some  value  and  they  have 
been  damaged.  Slingerland  v.  International  Contracting  Com- 
pany, supra,  p.  73. 
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The  claimants  have  been  damaged  because  of  the  loss  of  such 
ordinary  riparian  rights  in  the  sum  of  $350.  An  award  has  been 
made  to  them  in  that  amount. 

Ackerson,  P.  J.,  concurs. 


The  Burt  Olney  Canning  Company  v.  State  of  New  Yobk 

♦  . 

No.  7326 

(Dated  December  27,  1917) 

Claim  for  damages  resulting  from  flooding  of  claimant's  premises. 

The  state  constructed  in  1840  as  part  of  the  canal  system  an  aqueduct  at 
Durham ville,  N.  Y.  for  the  purpose  of  carrying  the  Erie  canal  over  Oneida 
creek  at  that  point,  the  creek  being  carried  under  the  canal  through  a 
culvert.  The  claimant's  factory  was  about  three  miles  up-stream.  A  flood 
occurred  in  December,  1901,  damaging  claimant's  property.  The  claimant 
alleges  that  it  was  the  aqueduct  that  set  back  the  flood  waters  upon  its  prop- 
erty. There  were  other  obstructions  in  the  cre^  between  Durhamville  and 
claimant's  factory,  including  a  railroad  embankment  with  two  culverts.  When 
the  flood  waters  in  December,  1901,  reached  the  railroad  culverts,  they 
overflowed  the  natural  channel  of  the  stream  before  they  could  find  exit 
through  these  culverts,  and  set  back  the  waters  upon  claimant's  factory;  but  it 
was  claimed  that  if  the  culvert  at  Durhamville  had  been  of  sufficient 
rapacity  to  carry  off  all  water  reaching  it,  the  railroad  culvert  would  have 
been  sufficient  to  carry  all  the  water  reaching  it.  The  Durhamville  aqueduct, 
including  the  culvert  and  the  contiguous  embankment,  was  at  the  time  of  the 
flood  in  December,  1901,  precisely  in  the  same  condition  as  when  originally 
built  in  1840. 

The  Court  held,  that  whether  the  flooding  of  claimant's  premises  was  due  to 
the  Durhamville  aqueduct  or  to  the  other  obstructions  in  the  stream  with 
which  the  state  had  nothing  to  do,  the  fact  that  the  state  for  more  than  sixty 
years  before  this  flood,  had  maintained  the  aqueduct  at  its  then  condition, 
relieved  it  from  any  responsibility  whatever  from  resulting  floods.  The 
damages  are  alleged  to  have  been  caused  by  the  state's  failure  to  construct 
an  adequate  culvert  in  the  Durhamville  aqueduct,  so  that  it  became  a  dam  in 
high  water.  The  aqueduct,  whether  it  was  a  dam  or  culvert,  was  built  in  1840, 
and  the  owner's  remedy  for  resulting  damages  was  controlled  by  chapter  293 
of  the  Laws  of  1830,  or  by  chapter  836  of  the  Lanvs  of  1866  (amending 
section  84  of  the  Revised  Statutes),  both  of  which  statutes  required  the 
owners  of  the  property  affected  to  flle  their  claims  for  damages  within  one  year 
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from  the  completion  of  the  dam.    If  they  failed  to  file  their  claims  within  the 
appointed  time,  the  state  became  vested  with  a  perfect  title  free  from  any 
claims  of  the  owner  or  of  any  subsequent  owner. 
The  claim  was  accordingly  dismissed. 

Claim  against  the  State  of  New  York  arising  from  damages 
caused  by  the  flooding  of  claimant's  canning  factory  near  Dnr- 
hamville,  N.  Y.,  such  flooding  being  caused  by  waters  from  the 
Erie  canal  flowing  through  a  culvert  in  an  aqueduct  carrying  the 
said  canal  over  Oneida  creek. 

McMahon  &  McMahon,  for  claimant. 

Merton  E.  Lewis,  Attorney-General  (Archie  C.  Kyder  and 
Frank  K.  Cook,  Deputy  Attorneys-General),  for  State. 

Webb,  J. —  This  claim  filed  in  December,  1903,  was  for  dam- 
ages alleged  to  have  been  sustained  by  the  flooding  of  claimant's 
premises  in  Oneida,  'N.  Y.,  on  the  15th  day  of  December,  1901, 
which  flooding  is  alleged  to  have  been  caused  by  the  construction 
of  an  aqueduct  at  the  village  of  Durhamville,  for  the  purpose  of 
carrying  the  Erie  canal  over  Oneida  creek  at  that  point.  The 
trial  was  begun  in  April,  1916,  concluded  in  May,  1917,  and 
submitted  in  August,  1917. 

That  the  flood  occurred  as  alleged,  with  large  consequent  dam- 
ages to  claimant's  factory,  is  uncontradicted.  That  the  flood  was 
in  part  at  least  due  to  the  construction  of  the  aqueduct  at  Dur- 
hamville, is  fairly  established  by  the  evidence.  The  culvert  under 
the  aqueduct  had  a  much  smaller  water  area  than  either  of  the 
two  structures  existing  between  it  and  the  claimant's  factory 
nearly  three  miles  up-stream.  It  appeared,  however,  that  other 
constructions  existed  in  the  bed  of  the  creek  at  its  flood  valley, 
such  as  embankments,  piers  and  bridges,  all  of  which  construc- 
tions narrowed  the  creek  and  its  flood  area  to  some  extent  and 
necessarily  contributed  to  set  back  the  flood  waters  upon  the 
claimant's  property;  for  instance,  in  less  than  one-third  of  a 
mile  down  stream  from  the  factory  the  railroad  company  had 
constructed  an  embankment  carrying  its  main  tracks,  with  tw^) 
culverts  sixty  and  five-tenths  feet  in  width,  with  an  area  of  1,076 
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square  feet  to  carry  the  waters  of  the  creek.  This  embankment 
was  much  higher  than  any  flood  waters,  and  extended  on  both 
sides  of  the  culvert,  and  at  the  time  of  the  flood  in  question  the 
water  on  the  up-stream  (factory)  side  of  the  culvert  was  one  and 
one-half  feet  higher  than  on  the  down-stream  side,  and  a  large 
body  of  water  set  back  from  the  embankment,  covering  the  floor 
of  the  factory  to  a  depth  of  more  than  three  feet. 

The  Durhamville  aqueduct,  including  the  culvert  and  the  con- 
tiguous embankment,  was  constructed  as  a  part  of  the  canal 
system  of  the  State  in  1840,  and  was  at  the  time  of  the  flood  of 
December  15,  1901,  precisely  in  the  same  condition  as  when  orig- 
inally built.  It  further  appeared  by  two  of  claimant's  witnesses, 
who  lived  in  the  immediate  vicinity  of  the  aqueduct,  that  on 
several  occasions  since  the  aqueduct  was  built  the  water  at  that 
point  rose  as  high  as  in  the  December  flood.  There  was  no 
evidence  of  any  previous  flooding  of  claimant's  premises,  due, 
possibly,  to  the  fact  that  it  did  not  obtain  title  to  its  premises 
until  May,  1901.  But  the  Durhamville  aqueduct  and  the  land 
between  it  and  the  claimant's  premises  were  in  the  same  positions 
in  1840  as  in  1901,  and  if  the  aqueduct  caused  the  flood  of  1901, 
why  did  not  equally  high  water  on  many  other  occasions  during 
the  intervening  sixty-one  years  produce  a  like  result  ?  Claimant's 
proofs  showed  the  top  of  the  aqueduct  culvert  to  be  elevation 
412.65,  and  high-water  elevation  at  the  date  of  the  flood  at  the 
aqueduct  to  be  417.29,  or  4.64  feet  above  the  top  of  the  culvert  as 
to  which  depth  the  aqueduct  acted  as  a  dam.  The  floor  elevation 
at  claimant's  factory  was  418.3,  twelve  inches  higher  than  the 
high-water  mark  at  the  aqueduct  on  December  15,  1901,  so 
that,  theoretically  at  least,  had  there  been  no  constructions 
between  the  aqueduct  and  claimant's  factory,  the  high  water  of 
December  15,  1901,  would  have  been  1  foot  below  the  floor  of 
claimant's  factory.  It  appeared  that  both  the  highway  bridge  and 
the  railroad  embankment  had  been  constructed  after  the  aqueduct 
and  its  embankment.  When  the  flood  waters  from  above  reached 
the  railroad  culvert  they  overflowed  the  natural  channel  of  the 
stream  before  they  could  find  exit  through  the  railroad  culvert, 
and  set  back  the  waters  upon  the  claimant's  factory.     It  was 
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claimed  that  if  the  culvert  at  Durhamville  had  been  of  sufBcient 
capacity  to  carry  off  all  water  reaching  it,  the  railroad  culvert 
would  have  been  sufficient  to  carry  all  the  water  reaching  it.  The 
claimant  has  not  shown  it  by. a  fair  preponderance  of  the  evidence, 
and  the  expert  testimony  of  the  engineers  did  not  materially  aid 
the  court  upon  this  point.  Two  of  them  attributed  the  flood  at 
claimant's  property  to  be  due  to  the  construction  of  the  Durham- 
ville  aqueduct,  and  two  of  them  testified  that  the  aqueduct  had 
nothing  whatever  to  do  with  it. 

However  this  may  be,  in  the  view  I  take  of  the  case,  it  is  not 
necessary  for  the  Court  to  decide  the  point  on  which  the  experts 
disagree.  In  my  opinion,  the  fact  that  the  State  for  more  than 
sixty  years  before  this  flood,  had  maintained  the  aqueduct  at  its 
then  condition,  relieved  it  from  any  responsibility  whatever  from 
resulting  floods.  Flood  waters  up  to  elevation  412.65  found  an 
unobstructed  flow  through  the  culvert.  As  to  waters  in  excess 
of  that  elevation,  the  aqueduct  acted  as  a  dam,  and  in  so  far  as  it 
restrained  the  water  from  its  free  passage  it  was  a  dam.  The 
complaint  is  predicated  upon  the  proposition  that  the  aqueduct 
^'obstructed,  dammed  and  held  back''  the  waters  of  the  creek. 

The  adjudications  of  the  courts  upon  the  liability  of  the  State 
for  damages  caused  by  the  construction  of  dams  have  been  collected 
and  reviewed  by  this  court  in  the  case  of  Smith  &  Powell  Com- 
pany V.  State,  11  Court  of  Claims,  87-109.  In  that  case  the  dam 
was  constructed  in  1865,  and  the  damages  were  sustained  in 
1890-1892.  The  various  statutes  authorizing  the  permanent  appro- 
priation of  lands,  waters  and  easements  by  the  State  required 
persons  claiming  damages  therefor  to  file  a  claim  within  one 
year  after  the  appropriation.  The  decisions  are  to  the  effect 
that  the  appropriation  was  made  when  the  dam  was  completed 
and  the  failure  to  file  claim  within  a  year  thereafter  was  a 
waiver  of  the  right  to  claim  existing  or  future  damages  from  the 
State.  Mark  v.  State,  97  N.  Y.  572 ;  Stewart  v.  State,  105  id. 
254;  Benedict  v.  State,  120  id.  228. 

In  the  Mark  case  Judge  Miller  says,  (577) :  "  The  effect  of  the 
limitation  in  section  48  that  the  claim  must  be  presented  within 
one  year,  evidently  was  to  prevent  its  presentation  after  the  expir- 
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ation  of  the  time  in  which  it  was  to  be  made,  and  the  State  occu- 
pies the  same  position  toward  the  claimants  as  if  they  had  volun- 
tarily executed  a  release  to  the  State  of  all  their  title  to  the 
premises,  and  of  all  claim  for  damages." 

The  damages  are  alleged  to  have  been  caused  by  the  State's 
failure  to  construct  an  adequate  culvert  in  the  Durhamville  aque- 
duct, so  that  it  became  a  dam  in  high  water.  The  aqueduct, 
whether  it  was  a  dam  or  culvert,  was  built  in  1840,  and  the  own- 
er's remedy  for  resulting  damages  was  controlled  by  chapter  293 
of  the  Laws  of  1830,  or  by  chapter  836  of  the  Laws  of  1866 
(amending  section  84  of  the  Revised  Statutes),  both  of  which 
statutes  required  the  owners  of  the  property  affected  to  file  their 
claims  for  damages  within  one  year  from  the  completion  of  the 
dam.  If  they  failed  to  file  their  claims  within  the  appointed 
time,  the  State  became  vested  with  a  perfect  title  free  from  any 
claims  of  the  owner  or  of  any  subsequent  owner. 

It  is  for  these  reasons  that  the  claim  is  dismissed. 

Ackerson.  P.  J.,  concurs. 
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J.   Van   Veciiten  Olcott,  as  Receiver  in  Bankruptcy  of  the 
Ferguson  Contracting  Company,  v.  State  of  New  York 

No.  891- A 

(Filed  January  13,  1917) 

Claim  for  damages  in  connection  with  barge  canal  contract  No.  2. 

Two  claims  have  been  filed  in  this  matter,  one  known  as  the  original,  by 
the  claimant  itself,  amounting  to  $420,375.36,  and  the  other  by  the  receiver 
of  the  claimant,  amounting  to  $402,164.36.  Both  claims  are  founded  on  a 
contract  dated  April  3,  1905,  between  the  Ferguson  Contracting  Company  and 
the  state  for  the  improvement  of  section  1  of  the  Erie  canal.  On  the  14th 
of  April,  1909,  after  the  work  called  for  by  the  contract  had  been  partially 
completed,  the  state  acting  through  the  proper  authorities,  made  certain 
changes  in  the  plans  and  specifications  and  delivered  an  alteration  order  to  the 
contractor  accordingly.  The  toital  amount  of  the  contract,  excluding  said 
alteration,  was  $906,896.26,  and  said  alteration  added  work  amounting  to 
$74,848.90,  and  omitted  work  amoimting  to  $35,639.90,  so  that  there  was  an 
actual  increase  in  the  work  by  said  alteration  of  $39,209.50.  The  contractor 
refused  to  comply  with  the  order  and  on  the  13th  of  May,  1909,  the  proper 
state  authorities  canceled  said  contract,  refused  to  allow  the  contractor  to 
proceed  with  the  same,  and,  acting  under  a  provision  of  the  contract  and  pur- 
suant to  section  7  of  chapter  147  of  the  Laws  of  1903,  readvertised  and  relet 
the  portion  of  the  contract  still  unperformed,  including  the  work  required  by 
said  alteration.  Thereafter  the  original  claim  was  filed  and  upon  being  tried 
before  the  Court  of  Claims  resulted  in  the  dismissal  thereof  on  the  9th  of 
January,  1911.  The  second  contractor  completed  the  contract  and  the  state 
admits  that  it  now  has  in  its  possession  certain  "  percentages  "  retained  by 
it  as  payments  were  made  to  the  Ferguson  Contracting  Company  during  its 
progress  on  the  work.  After  said  judgment  was  rendered,  the  present  claim 
was  filed,  and,  at  the  commencement  of  the  trial  thereof  before  the  referee, 
the  original  claim,  the  findings  of  the  Court  and  the  judgment  rendered  by 
the  Court  were  put  in  evidence.  A  motion  was  then  made  in  behalf  of  the 
state  to  dismiss  all  items  of  the  present  claim  except  as  to  said  moneys 
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now  in  the  hands  of  the  state  upon  the  ground  that  the  judgment  of  the 
Court  of  Claims  rendered  on  the  original  claim  is  a  bar  to  the  present  claim 
with  the  exception  above  named. 

The  Referee  held  that  the  original  claim  was  dismissed  by  the  Court  of 
Claims  because  it  was  premature.  The  state  had  cancelled  the  contract  for 
a  breach  by  the  claimant  and  a  balance  could  not  be  struck  either  way  because 
tlie  amount  of  possible  loss  by  the  State  could  not  be  known  until  the 
unfinished  work^  relet  by  another  contract,  was  completed.  Justice  could  be 
done  only  by  adjusting  the  entire  controversy,  including  the  claims  on  both 
sides,  through  a  single  judgment.  The  Referee  accordingly  denied  the  motion 
of  the  state  to  dismiss  the  present  claim. 

The  Referee  held  further  that  while  the  judgment  of  the  Court  of  Claims 
was  res  adjtidicatta  as  to  the  breach  of  the  contract  by  the  claimant,  it  w^as 
not  such  as  to  the  effect  of  the  breach  on  the  right  of  the  claimant  to  recover 
for  damages  sustained  and  extra  work  done  by  it  prior  to  the  breach  as  those 
items  were  not  passed  upon  by  the  Court  of  Claims. 

On  the  trial  of  the  present  claim  before  the  Referee,  the  state  contended 
that  the  statute  of  limitations  w^as  a  defense  to  all  the  claim  except  as  to 
the  percentages  retained.  The  iReferee  held  that  the  original  claim  having 
been  dismissed  by  the  Court  of  Claims  as  prematurely  filed,  that  adjudication 
was  binding  upon  him  and  necessarily  meant  that  no  part  of  the  claim  had 
so  accrued  as  to  warrant  an  action  thereon;  that  the  present  claim  was  filed 
promptly  after  the  unfinished  work  under  the  contract,  as  relet,  had  been 
completed,  and  the  entire  matter  tlien  became  ready  for  determinati<Ni, 
according  to  the  theory  and  action  nf  the  Court  of  Claims.  Upon  this  basis 
it  was  obvious  that  the  claim  now  before  the  Referee  was  filed  in  due  time 
ami  that  the  statute  of  limitationK  had  no  application. 

The  Referee  further  held  that  bv  reason  of  claimant's  breach  of  the  con- 
tiai't,  the  canal  board  had  authority  by  its  resolution  adopted  \ftiy  14,  1909, 
to  cancel  tlie  contract,  and  the  effect  of  such  cancellation  was  not  only  to 
teiminate  the  employment  of  tlie  contractor  but  also  to  discharge  the  state 
from  all  liability  upon  the  contract  in  respect  to  past  transactions.  The 
theory  of  the  claimant  in  alleging  tiie  facts  upon  which  a  recovery  is 
demanded,  except  as  to  tlie  items  relating  to  retained  percentages,  extra  work 
and  material,  is  that  the  riglit  to  recover  rests  on  the  contract.  The  Referee 
held,  however,  that  there  can  l)e  no  recovery  either  direct  or  indirect  on  a 
forfeited  contract,  and  that  the  claimant  could  therefore  recover  nothing 
upon  those  items  of  the  claim  which  were  dependent  upon  the  continued 
existence  of  Barge  canal  contract  No.  2. 

The  Referee  held  further  that  the  moneys  retained  by  the  state  out  of  the 
compensation  certified  by  the  state  engineer  in  his  final  estimate  to  be  due 
to  the  claimant  on  account  of  work  done  under  the  contract  prior  to  its  can- 
(tellation  were  and  continued  to  be  the  property  of  the  claimant  but  that  the 
state  was  entitled  to  set  off  against  these  moneys  the  damage  sustained  by 
tlie  state  through  the  failure  of  the  claimant  to  completely  perform  its 
obligations  under  the  contract,  to  wit,  the  difference  between  the  amount  which 
the  state  was  comi)elled   to  pay  for  the  completion  of  the  work,  including 
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the  cost  of  advertising  in  connection  with  the  letting  of  a  new  contract,  and 
the  amount  which  would  have  been  payable  to  the  claimant  for  such  work  if 
it  had  completed  the  contract. 

The  Referee  also  allowed  recovery  on  certain  items  of  the  claim  growing 
out  of  alteration  and  extra  work  orders  in  connection  with  which  it  was  not 
necessary  to  resort  to  Barge  canal  contract  No.  2  as  a  basis  for  recovery. 

CuLiM  against  the  State  of  New  York  for  damages  resulting 
from  the  action  of  the  repi-esentatives  of  the  State  in  declaring 
a  canal  contract  canceled  and  refusing  to  allow  claimants  to 
complete  the  same. 

Davies,  Auerbach  &  Cornell  ( Julien  T.  Da  vies,  Brainard  Tolles, 
Arthur  C.  Rounds  and  Richard  E.  Dwight,  of  counsel),  for 
claimant. 

Hon.  Thomas  Carmody,  former  Attorney-General,  and  Egburt 
E.  Woodbury,  present  Attorney-General  (Wilbur  W.  Chambers, 
Deputy  Attorney-General),  for  State. 

Repoet  by  Hon.  Irving  G.  Vann,  Officiai.  Referke. 
To  the  Court  of  Claims: 

I,  Irving  G.  Vann,  to  whom  it  was  referred  by  order  of  the 
Board  of  Claims  entered  herein  June  15,  1913,  to  hear  and 
determine  the  issues  and  questions  arising  in  this  action  and 
claim,  do  hereby  respectfully  report  that  after  having  first  taken 
an  oath  in  accordance  with  law,  I  proceeded  to  hear  such  issues 
and  questions,  and  having  heard  the  proofs  and  arguments  of 
counsel  upon  a  preliminary  motion  for  the  qualified  dismissal  of 
said  claim,  I  rendered  an  opinion  on  the  8th  day  of  April.  1914, 
denying  said  motion,  of  which  opinion  a  copy  is  hereto  annexed/ 
and  having  heard  the  proofs  and  arguments  of  counsel  in  respect 
to  all  the  issues,  I  rendered  a  further  opinion  on  the  17th  day  of 
May,  1915,  of  which  a  copy  is  hereto  annexed,*  and  having  duly 
considered  the  said  issues,  including  the  counterclaim  filed  herein 
by  the  State  of  New  York  on  the  7th  day  of  July,  1914,  and  the 
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evidence  and  the  arguments  of  counsel  and  having  ruled  upon  the 
requests  of  counsel  for  findings  of  fact  and  conclusions  of  law,  as 
indicated  in  the  margin  of  such  requests,  which  accompany  this 
report,  I  do  find  and  decide  as  follows: 

Findings  of  Fact 

First.  The  claimant  is  the  receiver  in  bankruptcy  of  the  Fer 
guson  Contracting  Company,  duly  appointed  by  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
York,  and  duly  authorized  by  said  court  to  prosecute  this  claim 
on  behalf  of  said  bankrupt's  estate. 

Second.  The  Ferguson  Contracting  Company  is  a  corporation 
duly  organized  and  existing  under  and  pursuant  to  the  laws  of 
the  State  of  New  York,  having  corporate  capacity  to  enter  into 
the  contract  hereinafter  mentioned.  Said  company  is  hereinafter 
called  sometimes  the  "  Ferguson  Company  "  and  sometimes  **  the 
contractor." 

Third.  On  April  7,  1903,  chapter  147  of  the  Laws  of  1903, 
relating  to  the  construction  of  the  Barge  canal,  became  effective 
and  by  its  provisions  it  was  required  to  be  submitted  to  the  people 
for  their  approval  at  the  general  election  to  be  held  in  that  year 
and  at  said  election  was  approved  by  popular  vote,  and  has  since 
been  amended  by  the  Legislature  from  time  to  time. 

Fourth.  Pursuant  to  the  provisions  of  chapter  147  of  the  Laws 
of  1903,  the  Ferguson  Company  entered  into  a  contract  with  the 
State  of  New  York,  dated  April  3,  1905,  for  the  improvement  of 
the  Erie  canal  between  the  Mohawk  river  and  a  point  about  one- 
quarter  of  a  mile  west  of  the  head  of  lock  No.  3,  including  the 
construction  of  locks  Nos.  2  and  3  with  the  approaches  and  apper- 
taining parts.  Said  contract  is  designated  in  the  records  of  the 
Canal  Board  as  Barge  canal  contract  No.  2,  and  is  in  evidence 
herein  as  "  Exhibit  5." 

Fifth.  Said  Ferguson  Contracting  Company  in  said  contract 
agreed  to  "  furnish  all  work,  labor  and  services  and  material  of 
every  kind,  and  to  do  and  perform  each  and  every  act  and  thing 
necessary   or  proper  for  the   improvement   of  the  Erie   canal, 
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between  the  Mohawk  river  and  a  point  about  a  fourth  of  a  mile 
above  lock  No.  3,  in  accordance  with  the  plans  and  specifications 
for  said  work  hereto  annexed  and  forming  a  part  hereof,  and  to 
fully  complete  said  improvement  in  accordance  with  the  true 
intent  and  meaning  of  said  plans  and  specifications,  without  any 
further,  other  or  different  expense  of  any  nature  whatsoever  to  the 
State,  excepting  the  consideration  to  be  paid  therefor  by  the  Statc^ 
as  hereinafter  more  particularly  mentioned." 

Sixth.  Bids  for  Barge  canal  contract  No.  2  were  received  in 
December,  1904,  but  because  of  certain  delays  which  became 
necessary  to  enable  the  Attorney-General  to  perfect  changes  in  the 
form  of  the  contract,  the  same  was  not  executed  until  April  3, 
1905. 

Seventh.  The  most  important  and  difficult  portion  of  the 
work  iu'^luded  in  Barge  canal  contract  No.  2  wajs  the  two  locks, 
both  of  which  were  to  be  constructed  principally  of  concrete. 
Lock  No.  2  with  its  approaches  was  situated  between  station  178 
and  station  181,  and  lock  No.  3  between  stations  204  and  207  as 
designated  upon  the  plans  forming  part  of  said  contract.  About 
midway  between  the  two  locks  the  site  of  the  work  was  crossed 
at  the  time  the  contract  was  made  by  the  tracks  of  the  Delaware 
and  Hudson  Canal  Company  upon  an  earthen  embankment. 
Near  the  head  of  lock  No.  2  the  site  of  the  work  was  also  crossed 
by  the  Champlain  canal.  Between  the  Champlain  canal  and  the 
tracks  of  the  Delaware  and  Hudson  Canal  Company  the  site  of 
the  work  was  crossed  by  Saratoga  avenue,  a  public  highway. 
Just  below  lock  No.  2  the  site  of  the  work  was  also  crossed  by 
Fourth  street,  a  public  highway.  The  plans  of  the  Barge  canal 
contemplated  the  provision  of  bridges  at  Saratoga  avenue  and 
Fourth  street  and  also  a  bridge  for  the  tracks  of  the  Delaware 
and  Hudson  Canal  Company.  Only  the  abutments  of  these 
bridges  were  included  in  contract  No.  2,  the  superstructurep 
being  otherwise  provided  for. 

Eighth.  The  time  fixed  by  Barge  canal  contract  No.  2  for  the 
completion  of  the  work  thereby  contracted  for  was  July  1,  1907. 

Ninth.  Among  other  clauses  contained  in  said  contract  was 
one  providing  for  alterations  as  follows : 
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"7.  It  is  mutually  agreed  that  the  State  reserves  the  right 
until  the  final  completion  and  acceptance  of  the  work,  to  make 
such  additions  to  or  changes  in  the  plans  and  specifications  cover- 
ing the  work,  as  may  be  necessary,  and  the  contract  shall  not  be 
invalidated  thereby,  but  an  allowance  or  a  deduction,  in  the 
manner  specified  in  chapter  147  of  the  Laws  of  1903  aforesaid, 
and  as  hereafter  more  particularly  specified,  shall  be  made  for 
such  additions  or  changes,  and  not  otherwise,  and  no  claim-  shall 
be  made  by  the  contractor  for  any  loss  of  profits  because  of  any 
such  change  or  by  reason  of  any  variation  between  the  quantities 
of  the  approximate  estimate  and  the  quantities  of  the  work  as 
done.'' 

The  Ferguson  Contracting  Company  entered  upon  the  per- 
formance of  said  contract,  and  while  in  the  performance  thereof 
various  alterations,  Nos.  1  to  6,  were  made  to  the  contract  by 
agreement  between  the  parties  pursuant  to  said  clause,  which 
amounted  in  the  aggregate  to  the  sum  of  $122,090.24,  some  of 
which  increased  the  amount  of  work  to  be  done  under  the  contract 
and  others  decreased  it. 

Tenth.  The  total  amount  of  the  contract  involved,  excluding 
alterations,  was  $906,896.26. 

Eleventh.  On  July  27,  1905,  the  Canal  Board  passed  a  resolu- 
tion approving  a  proposition  to  construct  the  two  locks  included 
in  Barge  canal  contract  No.  2  with  a  width  of  forty-five  feet  in 
place  of  twenty-eight  feet.  This  change  necessitated  revision  of 
the  plans,  and  made  the  work  much  more  expensive.  The  formal 
alteration  in  the  plans  and  specifications  of  contract  No.  2  pur- 
suant to  the  above-mentioned  resolution  was  not  adopted  in  its 
final  form  until  May  31,  1906.  By  this  alteration  the  lock 
chambers  were  widened  from  twenty-eight  feet  to  forty-five  feet, 
the  approaches  and  abutments  for  the  Fourth  street  bridge  were 
altered,  the  Saratoga  avenue  bridge  abutments  were  removed  to 
a  new  location,  and  the  abutments,  embankments  and  track  ele- 
vation at  the  crossing  of  the  Delaware  and  Hudson  Canal  Com- 
pany's  railroad  were  removed  from  the  contract.  Pending  the 
adoption  of  this  alteration  the  contractor  was  stopped  from  pro- 
ceeding with  substantially  all  the  concrete  work  embraced  in  the 
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contract.  In  view  of  this  alteration  the  contractor  and  the  State 
entered  into  an  agreement  in  respect  to  the  doing  of  the  work 
under  said  revised  plans  and  specifications,  which  agreement 
made  no  express  provision  as  to  the  time  within  which  such  work 
should  be  completed.  Said  resolution  and  alteration  are  in  evi- 
dence herein  as  Exhibit  6. 

Twelfth.  On  April  14,  1909,  the  Canal  Board  adopted  altera- 
tion No.  7  to  Barge  canal  contract  No.  2,  providing  for  the  sub- 
stitution of  concrete  retaining  walls  for  pile  docking  between 
station  184^14  and  station  201-79,  and  providing  for  a  layer  of 
concrete  nine  inches  thick  to  be  laid  directly  upon  the  bottom  of 
the  canal  in  lieu  of  the  puddle  lining  theretofore  provided  for 
between  stations  182-63  and  194-40.  Said  alteration  also  pro- 
vided for  changes  in  the  by-pass  channel  around  lock  No.  3  and 
for  several  other  minor  changes.  In  said  alteration  it  was  stated : 
"  the  proposed  changes  in  the  plans  and  specifications  will  increase 
the  cost  of  the  work  to  the  State  $39,209.50,"  which  state- 
ment was  based  upon  detailed  estimates  furnished  by  the  State 
Engineer,  and  forming  part  of  said  alteration,  wherein  the  cost 
of  the  additional  second-class  concrete  work  thereby  required  of 
the  contractor  was  taken  at  $5.50  a  cubic  yard.  Upon  this  basis 
the  work  added  by  alteration  No.  7  amounted  to  $74,848.90  and 
that  omitted  amounted  to  $35,639.90,  making  a  net  increase  of 
$39,209.50.  Immediately  upon  the  adoption  of  said  alteration, 
which  was  at  no  time  assented  to  by  the  contractor,  the  State 
Engineer  issued  an  alteration  order  requiring  the  contractor  to 
carry  out  the  provisions  of  said  alteration,  and  stating :  "  the 
prices  to  be  paid  by  the  State  and  received  by  you  as  full  com- 
pensation for  all  items  of  work  done  and  material  used  under 
this  order,  are  the  same  per  unit  of  measure  as  the  ones  already 
fixed  by  this  contract ;  "  meaning,  in  the  case  of  the  second-class 
concrete  lining  of  the  bottom  of  the  canal  and  the  retaining  walls 
substituted  in  lieu  of  pile-docking,  a  price  of  $5.50  per  cubic 
yard.  Said  alteration  and  alteration  order  are  in  evidence  herein 
as  Exhibit  12.  Said  alteration  did  not  change  the  nature  of  the 
work  called  for  by  the  contract.    On  April  24,  1909,  claimant  was 
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informed  that  alteration  No.  7  had  been  changed  and  was  in 
force  from  the  14th  day  of  April,  1909. 

Thirteenth.  On  or  about  May  13,  1909,  the  contractor  refused 
to  recognize  alteration  No.  7  and  the  alteration  order  based  thereon 
as  valid,  and  so  notified  the  Superintendent  of  Public  Works  and 
the  State  Engineer.  Such  refusal  to  comply  with  said  alteration 
constituted  a  breach  of  the  contract  and  a  willful  refusal  to  proceed 
with  the  work.  The  things  left  unfinished  by  the  said  Ferguson 
Contracting  Company  at  the  time  it  breached  the  contract  were 
material  and  necessary  to  the  completion  of  the  work  which,  by 
the  terms  of  the  contract,  it  had  agreed  to  perform.  The  State 
Engineer  thereupon  certified  to  the  Canal  Board  that  the  work 
under  Barge  canal  contract  No.  2  was  not  being  performed  in  a 
manner  which  accorded  with  the  contract  and  for  the  best  inter- 
ests of  the  State,  and  recommended  that  the  work  under  said  con- 
tract be  suspended.  Said  certificate  is  in  evidence  herein  as 
Exhibit  129.  The  Canal  Board  thereupon,  at  a  meeting  held 
May  14,  1909,  adopted  a  resolution  suspending  the  work  under 
Barge  canal  contract  No.  2  and  calling  upon  the  Superintendent 
of  Public  Works  to  make  a  recommendation  as  to  the  next  step  to 
be  taken.  The  Superintendent  of  Public  Works  having  presented 
his  recommendation,  the  Canal  Board  thereupon  at  the  same  ses- 
sion adopted  a  resolution,  in  evidence  herein  as  Exhibit  No. 
131%  and  hereby  referred  to  as  a  part  of  this  report,  canceling 
Barge  canal  contract  No.  2  and  directing  the  State  Engineer  to 
prepare  such  estimates  and  data  as  should  be  necessary  for  placing 
the  work  yet  remaining  to  be  done  under  contract,  and  also  author^ 
izing  the  Superintendent  of  Public  Works  when  such  estimates 
and  plans  had  been  furnished  to  readvertise  and  relet  the  con- 
tract for  the  work  so  remaining  to  be  done. 

Fourteenth.  Pursuant  to  chapter  147  of  the  Laws  of  1903  and 
to  the  above-mentioned  resolution  of  the  Canal  Board,  the  Super- 
intendent of  Public  Works  gave  notice  in  writing  to  the  contractor 
of  the  cancellation  of  Barge  canal  contract  No.  2  and  of  the 
intention  of  the  State  to  readvertise  and  relet  the  work  yet  remain- 
ing to  be  done  under  said  contract,  and  further  notified  the 
contractor  that  the  cost  of  such  work  to  be  done  over  and  above 


Opinions  of  Official  Rbfebbbs  155 


Report  by  Hon.  Irving  G.  Vann 


what  the  same  would  cost  under  the  terms  of  Barge  canal  contract 
No.  2  would  be  charged  against  the  contractor  in  accordance  with 
the  provisions  of  sections  12  and  13  of  said  contract. 

Fifteenth.  The  contract  provided  that  payment  to  the  con- 
tractor was  to  be  made  only  in  the  event  the  covenants  and  agree- 
ment of  the  contractor  were  "  fully  kept  and  performed." 

Sixteenth.  Pursuant  to  section  7  of  chapter  147  of  the  Laws 
of  1903  the  work  remaining  to  be  done  on  May  14,  1909,  under 
Barge  canal  contract  No.  2,  including  that  required  to  be  done 
by  alteration  No.  7,  was  readvertised  and  relet  by  the  Superin- 
tendent of  Public  Works  substantially  without  change.  The  cost 
to  the  State  of  such  readvertising  was  $577.27.  The  contract  for 
the  doing  of  said  remaining  work  was  awarded  to  Holler  & 
Shepard  on  or  about  December  8,  1909,  and  is  designated  in  the 
records  of  the  Canal  Board  as  Barge  canal  contract  No.  2E,  and 
is  in  evidence  herein  as  Exhibit  133.  The  work  thereunder  was 
the  subject  of  seven  alterations  from  time  to  time  duly  adopted 
by  the  Canal  Board,  in  evidence  herein  as  Exhibit  174,  and  was 
completed  December  1,  1912.  The  work  done  under  said  contract 
was  duly  accepted  by  the  State  Engineer  and  approved  by  the 
Canal  Board,  by  resolution  in  evidence  herein  as  Exhibit  170, 
as  a  complete  performance  of  the  work  embraced  in  said  contract 
No.  2. 

Seventeenth.  Notice  of  intention  to  file  this  claim  was  filed 
with  the  Attorney-General  and  the  clerk  of  the  Board  of  Claims 
March  27,  1913,  and  this  claim  was  duly  filed  on  the  same  day. 

Eighteenth.  On  or  about  August  27,  1909,  the  Ferguson  Com- 
pany filed  in  the  Court  of  Claims  a  claim  against  the  State  for 
the  amount  alleged  to  be  due  to  it  under  Barge  canal  contract 
No.  2,  viz.,  $420,375.36,  including  damages  for  certain  breaches 
of  said  contract  on  the  part  of  the  State  and  compensation  for 
extra  work  done  in  connection  therewith,  pursuant  to  the  orders 
of  the  State  Engineer.  Said  claim  included  all  the  items  stated 
in  the  present  claim  and  is  practically  identical  with  the  present 
claim,  the  only  difference  being  a  slight  change  in  some  of  the 
amounts  and  the  allegation  in  paragraph  V  of  the  present  claim 
setting  forth  the  reletting  of  the  contract.     That  claim  was  tried 
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at  a  stated  term  of  the  Court  of  Claims  held  in  the  city  of  Albany 
on  January  9,  1911,  and  the  Court  of  Claims  made  findings  of 
fact  and  conclusions  of  law  directing  that  the  said  claim  of  the 
Ferguson  Company  be  dismissed  as  premature  upon  the  ground 
that  no  adjustment  of  the  relative  rights  of  the  State  and  con- 
tractor under  Barge  canal  contract  No.  2  was  possible  until  the 
work  provided  to  be  done  under  the  terms  of  said  contract  had 
been  performed  by  the  complete  execution  of  the  provisions  of 
contract  No.  2E.  Judgment  was  thereafter  rendered  dismissing 
the  claim.  The  judgment  roll  upon  said  determination  of  the 
Court  of  Claims  is  in  evidence  herein  as  Exhibit  174. 

Ninteenth.  Ten  per  cent  of  the  money  earned  by  the  con- 
tractor, the  Ferguson  Contracting  Company,  was  to  be  retained 
until  the  "  contract  shall  have  been  completed  and  approved  by 
the  State  Engineer  and  Superintendent  of  Public  Works." 

TxventxHh,  The  work  done  by  the  Ferguson  Company  under 
Barge  canal  contract  No.  2,  exclusive  of  extra  work,  according  to 
the  quantities  and  prices  specified  in  the  final  statement  of  account 
prepared  by  the  State  Engineer  and  duly  approved  by  the  Canal 
Board,  which  statement  is  in  evidence  herein  as  Exhibit  171, 
amounted  to  $689,687.63,  upon  which  there  has  been  paid  to  the 
the  said  Ferguson  Company  the  sum  of  $624,951  and  no  more, 
leaving  a  balance  of  $64,736.63,  which  the  State  still  holds  as 
retained  percentage  on  said  contract  subject  to  any  offsets  or 
counterclaims  to  which  the  State  mav  be  entitled. 

Twenty-first.  The  cost  to  the  State  of  the  work  done  under 
contract  No.  2E  according  to  the  final  statement  of  account  pre- 
pared by  the  State  Engineer  and  approved  by  the  Canal  Board 
was  $279,184.18.  The  prices  which  would  have  been  payable  to 
the  Ferguson  Company  for  such  work  if  performed  by  it  are  as 
follows :  For  work  embraced  in  the  original  contract  and  the  first 
five  alterations,  the  prices  specifically  provided  therein  for  such 
work ;  for  additional  work  required  by  alteration  No.  6,  the 
reasonable  value  of  such  work,  which  value  is  the  same  as  that 
specified  in  said  alteration;  for  the  additional  work  required  by 
alteration  No.  7,  the  reasonable  value  of  the  work  in  the  year 
1909,  making  an  aggregate  amount  of  $261,351.60,  being  $17,- 
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832.58  less  than  the  sum  actually  paid,  by  the  State  under  con- 
tract  No.  2E  as  above  found.  Deducting  this  amount  from  the 
retained  percentages  mentioned  in  the  last  preceding  finding 
leaves  a  balance  of  $46,904.05  due  from  the  State. 

Twenty-second.  The  foundations  for  lock  No.  2  were  con- 
structed under  the  plans  forming  part  of  alteration  No.  1.  By 
said  plans  the  lowest  elevation  to  which  the  contractor  was 
required  to  excavate  for  the  north  and  south  walls  of  lock  No.  2 
was  minus  3.6,  and  the  lowest  elevation  to  which  the  contractor 
was  required  to  excavate  for  the  breast  wall  of  lock  No.  2  was 
minus  5.75,  said  elevations  being  expressed  in  feet  below  the 
Barge  canal  datum. 

Twenty-third.  The  excavation  for  the  first  three  sections  of 
the  south  wall  of  lock  No.  2  was  carried  down  to  the  elevation 
minus  3.5  about  August  13,  1907.  The  contractor  thereupon 
gave  notice  of  that  fact  to  the  State  Engineer. 

Twenty-fourth.  The  State  Engineer,  upon  being  notified  that 
the  excavation  for  the  first  three  sections  of  the  south  wall  of 
lock  No.  2  had  reached  the  lowest  elevation  shown  on  the  plans, 
directed  ^he  contractor  in  writing  to  carry  all  excavation  for  the 
foundations  of  said  lock  down  to  solid  rock,  claiming  the  con- 
tractor was  required  so  to  do  by  the  terms  of  the  contract. 

Twenty-fifth.  The  contractor  proceeded  to  carry  the  excavation 
for  the  first  three  sections  of  the  south  wall  of  lock  No.  2  down 
to  solid  rock,  which  excr.ration  was  completed  September  12, 
1907.  ill  excavation  on  the  south  wall  of  lock  No.  2  between 
August  13,  1907,  and  September  12,  1907,  was  below  the  elevation 
minus  3.5. 

Twenty-sixth.  In  the  excavation  of  the  remainder  of  the  south 
wall  for  lock  No.  2,  the  elevation  minus  3.5  was  reached  Novem- 
ber 22,  1907.  Under  the  orders  of  the  State  Engineer,  the  exca- 
vation was  carried  down  at  certain  points  below  said  elevation  to 
solid  rock,  being  completed  November  24,  1907.  All  excavation 
for  the  south  wall  of  lock  No.  2  between  November  22,  1907,  and 
November  24,  1907,  was  below  the  elevation  minus  3.5. 

Twenty-seventh.  The  excavation  for  the  broaat  wall  of  lock 
No.  2  reached  the  elevation  minus  5.75  June  8,  1908.     The  con- 
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tractor  immediately  gave  notice  of  that  fact  to  the  State  Engineer, 
who  thereupon  directed  the  contractor  in  writing  to  excavate  for 
the  foundation  of  the  breast  wall  below  the  elevation  shown  on 
the  plans,  down  to  solid  rock.  Solid  rock  was  reached  on  June  25, 
1908. 

Twenty-eighth.  Between  June  9  and  June  25,  1908,  the  con- 
tractor carried  down  the  excavation  for  the  breast  wall  of  lock 
No.  2  to  solid  rock,  as  required  by  the  written  order  of  the  State 
Engineer.  All  excavation  for  the  breast  wall  of  lock  No.  2, 
between  said  dates,  was  below  the  elevation  minus  5.75. 

Twenty-ninth,  In  the  first  three  sections  of  the  north  wall  of 
lock  No.  2  the  elevation  minus  3.5  was  reached  August  1,  1908. 
Pursuant  to  the  orders  of  the  State  Engineer  the  contractor  car- 
ried the  excavation  down  to  solid  rock,  which  was  reached  August 
12,  1908.  All  excavation  for  those  sections  of  lock  No.  2  between 
August  1  and  August  12,  1908,  was  below  the  elevation  minus  3.5. 

Thirtieth.  The  excavation  for  the  portion  of  the  north  wall  of 
lock  No.  2,  running  from  station  172  plus  76  to  station  180  plus 
64,  was  carried  down  to  the  elevation  minus  3.5  on  September  22, 
1908.  Pursuant  to  the  orders  of  the  State  Engineer,  the  con- 
tractor proceeded  to  carry  the  excavation  down  to  solid  rock, 
which  was  reached  September  30,  1908.  One-half  the  work  of 
excavation  for  lock  No.  2,  between  said  dates  was  carried  on  below 
the  elevation  minus  3.5. 

Thirty-first.  The  excavation  for  the  north  wall  of  lock  No.  2, 
between  stations  178  plus  51  and  179  plus  26,  was  carried  down 
to  the  level  minus  3.5  on  October  1,  1908.  Pursuant  to  the 
orders  of  the  State  Engineer,  the  contractor  carried  said  excava- 
tion down  to  solid  rock,  which  was  reached  on  October  3,  1908. 
One-half  the  excavation  for  lock  No.  2,  between  October  1  and 
October  3,  1908,  was  carried  on  below  the  elevation  minus  3.5. 

Thirty-second.  The  aggregate  amount  of  excavation  for  lock 
No.  2,  below  the  elevation  minus  3.5,  for  the  north  and  south 
walls,  and  minus  5.75  for  the  breast  wall,  done  by  the  contractor, 
was  1,525.25  cubic  yards  and  the  total  cost  of  such  excavation,  for 
materials  and  labor,  exclusive  of  the  use  of  plant  and  the  cost  of 
heavy  timber  bracing,  was  $8,219.66,  being  at  the  rate  approxi- 
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mately  of  $5.40  per  cubic  yard.  The  contract  price  for  excavation 
was  forty  cents  a  cubic  yard,  and  the  amount  allowed  to  the  con- 
tractor, in  the  State  Engineer's  estimates,  for  excavation  below 
the  lowest  levels  shown  on  the  plans  for  the  foundations  of  lock 
No.  2,  was  $610.10. 

Thirty-third.  The  aggr^ate  cost  to  the  contractor  of  the  extra 
work  herein  found  to  have  been  done  below  the  lowest  limit  of 
the  work  required  by  the  contract,  including  an  allowance  of  15 
per  cent  for  superintendence,  engineering  and  contingencies,  was 
$10,364.04,  which  amount  is  due  from  the  State. 

Thirty-fourth.  Pursuant  to  Barge  canal  contract  No.  2,  the 
Ferguson  Contracting  Company  did  certain  excavation  within 
lines  and  stakes  set  by  the  State  Engineer,  which  excavation  after- 
wards became  useless  and  had  to  be  filled  in  by  reason  of  change 
of  plans. 

Thirty-fifth.  The  excavation  referred  to  in  the  preceding  find- 
ing of  fact  amounted  to  916  cubic  yards,  for  which  the  contractor 
is  entitled  to  payment  at  the  rate  of  forty  cents  per  cubic  yard 
for  excavation  and  twelve  cents  per  cubic  yard  for  forming 
embankment,  amounting  to  $476.32. 

Thirty-sixth.  The  work  referred  to  in  the  preceding  finding  of 
fact  has  not  been  paid  for  or  certified  for  payment  by  the  State 
Engineer. 

Thirty-seventh.  By  the  original  plans  forming  part  of  Barge 
canal  contract  No.  2  the  slope  called  for  in  the  excavation  of  the 
banks  of  the  canal  at  lock  No.  2  was  of  one  on  one.  This  slope 
was  not  changed  when  the  lock  chamber  was  widened  by  alteration 
No.  1  and  the  excavation  for  the  foundations  of  said  lock  brought 
nearer  to  the  walls  of  the  Champlain  canal. 

Thirty-eighth.  The  State  Engineer  being  of  the  opinion  that 
such  a  slope  would  not  stand  without  injury  to  the  Champlain 
canal  on  the  one  side  and  perhaps  undermining  buildings  on  the 
other  side,  orally  directed  the  contractor  to  carry  on  the  work  of 
excavation  for  the  foundation  of  lock  No.  2  vertically  in  sections, 
each  section  protected  by  heavy  timbers.  Such  oral  directions 
were  confirmed  by  written  order  dated  July  6,  1908,  in  evidence 
herein  as  Exhibit  53. 
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Thirty-ninth.  On  July  6,  1908,  W.  R  HiU,  as  Special  Deputy 
State  Engineer,  sent  to  the  Ferguson  Contracting  Company,  a 
letter  of  which  the  following  is  a  copy : 

'^  Ferguson  Contracting  Co. 

"  69  Wall  St.,  New  York  City:^ 
"  Gentlemen. —  Eeferring  to  your  request  to  give  you  more 
specific  directions  as  to  the  manner  and  form  of  doing  the  extra 
work  necessary  at  Lock  No.  2  to  prevent  damage  to  the  Champlain 
Canal  and  adjoining  structures,  and  to  enable  the  sinking  of  the 
pit  for  the  lock  wall  to  rock  foundation,  would  state  that  I  took 
this  matter  up  with  the  State  Engineer  and  Surveyor,  Frederick 
Skene,  on  July  3d,  who  instructed  me  to  direct  you  to  continue 
this  work  by  timber  construction  as  heretofore  carried  on. 

"  As  heretofore  directed,  you  will  furnish  resident  engineer 
C.  Arthur  Poole,  with  a  statement  of  the  quantity  and  value  of 
the  material  used  and  labor  performed. 

"  Very  truly  yours, 

"(Signed)     W.  E.  Hill, 

''  Special  Deputy  State  Engineer/' 


Fortieth.  All  the  excavation  of  the  foundations  for  lock  No.  2 
below  an  elevation  of  about  sixteen  feet  above  the  Barge  canal 
datum  was  done  in  the  manner  directed  by  the  State  Engineer  — 
that  is,  by  dividing  the  work  into  sections,  protected  by  heavy 
timbers,  and  removing  the  material  by  means  of  buckets  which 
were  loaded  by  hand  and  raised  by  derricks.  Such  excavation  was 
much  slower  and  more  expensive  than  excavation  by  steam  shovel 
or  dredge.  The  method  of  excavation  adopted  by  the  contractor 
as  above  described  was  necessarj'  in  order  to  comply  with  the  direc- 
tions of  the  State  Engineer  in  regard  to  the  manner  of  doing  the 
work. 

Forty-first.  While  the  work  of  excavation  for  the  foundations 
of  lock  No.  2  was  in  progress,  the  contractor  rendered  a  bill  to 
the  State  for  the  coat  of  extra  heavy  timber  construction  made 
necessary  by  the  directions  of  the  State  Engineer  as  to  the  man- 
ner of  doing  the  work,  up  to  and  including  July  31,  1908.     This 
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bill  was  dated  August  1,  1908,  and  was  accompanied  by  a  letter 
in  evidence  herein  as  Exhibit  64,  calling  attention  to  the  fact  that 
the  work  was  not  completed  and  stating  that  the  money  was 
needed  in  order  to  carry  the  work  to  completion.  After  correction 
in  certain  details,  the  bill  was  approved  by  the  Canal  Board 
November  24,  1908,  and  paid. 

Forty-second.  The  labor  mentioned  in  said  letter  Exhibit  54 
was  performed  and  a  bill  for  the  work  was  rendered  and  approved 
by  the  Canal  Board  November  24,  1908.  In  submitting  the  bill 
to  the  Canal  Board  the  State  Engineer  stated: 

"All  of  this  work  being  in  connection  with  Barge  Canal  Con- 
tract No.  2,  the  work  covered  by  that  order  being  extra  and 
unspecified  and  having  now  been  completed,  the  bills  and  vouchers 
therefor  are  herewith  submitted  to  the  Canal  Board  for  approval." 

Forty-third.  In  acting  upon  this  communication  the  Canal 
Board  passed  a  resolution  which  recited,  among  other  things : 

"  Whereas,  said  work  having/  been  completed  and  being  extra 
and  unspecified  work,  the  approval  of  this  Board  is  required.  *  *  * 

'^Resolved,  that  the  payment  of  the  account  of  the  Ferguson 
Contracting  Company  of  said  unspecified  work  amounting  to 
$27,252.62,  accompanied  by  proper  vouchers  *  *  *  be  and  the 
same  hereby  is  approved." 

Forty-fourth.  On  December  11,  1908,  copy  of  the  final  account 
relating  to  the  work  under  said  specification  work  order  on  July 
6,  1908,  was  sent  to  the  Ferguson  Contracting  Company. 

Forty-fifth.  In  the  final  account  it  specified  the  amount  for 
the  entire  work  as  $27,252.62. 

Forty-sixth.  The  Ferguson  Contracting  Company  with  said 
letter  of  the  State  Engineer  and  said  final  account  before  it, 
accepted  the  money  therein  specified  and  gave  a  receipt  of  whicb 
the  following  is  a  copy: 

"  Received  from  the  Superintendent  of  Public  Works  the  sum 
of  twenty-seven  thousand  two  hundred  and  fifty-two  and  sixty-two 
one-hundredths  dollars,  amount  due  as  shown  by  the  above  state- 
ment." 

Forty-seventh.  The  Ferguson  Contracting  Company  has  been 
paid  in  full  for  all  the  work  specified  in  item  No.  12  and  has 
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acknowledged  the  payment  made  to  it  of  $27,252.62,  as  being 
in  full  for  said  work. 

Forty-eighth.  The  plans  for  Barge  canal  contract  No.  2 
required  the  construction  of  a  core  wall  for  lock  No.  3.  Prior  to 
August  3,  1908,  the  contractor  made  the  necessary  excavation  for 
the  core  wall  for  lock  No.  3. 

Forty^inth.  On  August  3,  1908,  the  contractor  was  notified 
by  the  State  Engineer  that  it  had  been  determined  to  be  unneces- 
sary to  construct  a  core  wall  on  the  south  side  of  lock  No.  3  beyond 
the  point  at  which  the  same  was  already  built,  that  is,  station  2 
plus  13.5. 

Fiftieth.  By  reason  of  the  elimination  of  the  core  wall  of  lock 
No.  3  beyond  station  2  plus  13.5,  it  became  necessary  for  the 
contractor  to  refill  the  excavation  made  for  said  core  wall. 

Fifty-first.  The  actual  cost  to  the  contractor  of  refilling  the 
excavation  for  core  wall  at  lock  No.  3  was  $56.88,  to  which  should 
be  added  15  per  cent  for  superintendence,  contingencies  and  use 
of  tools,  making  a  total  of  $65.38. 

Fifty-second.  The  material  described  in  item  No.  21  was  not 
delivered  to  the  State  but  was  sold  by  the  receiver  of  the  Ferguson 
Contracting  Company  to  Holler  &  Shepard.  That  item  was  with- 
drawn at  the  trial. 

Conclusions  of  Law 

First.  The  judgment  of  the  Court  of  Claims,  referred  to  in 
the  eighteenth  finding  of  fact,  is  a  conclusive  adjudication  that 
the  Ferguson  Company,  by  its  refusal  to  comply  with  the  pro- 
visions of  alteration  order  No.  7,  was  guilty  of  a  breach  of  its 
contract  with  the  State. 

Second.  By  reason  of  the  Ferguson  Company's  breach  of  its 
contract,  the  Canal  Board  had  authority  by  its  resolution  adopted 
May  14,  1909,  to  cancel  the  contract,  and  the  effect  of  such  can- 
cellation was  not  only  to  terminate  the  employment  of  the  con- 
tractor but  also  to  discharge  the  State  from  all  liability  upon 
the  contract  in  respect  to  past  transactions. 

Third.  The  theory  of  the  claimant  in  alleging  the  facts  upon 
which  a  recovery  is  demanded,  except  as  to  the  items  relating  to 
retained  percentages,  extra  work  and  material,  is  that  the  right 
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to  recover  rests  oii  the  contract.  There  can  be  no  recovery,  either 
direct  or  indirect,  on  a  forfeited  contract.  Claimant  is  not 
entitled  to  recover,  as  matter  of  law,  anything  on  items  second, 
third,  fourth,  fifth,  sixth,  seventh,  eighth,  eleventh,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth,  twen- 
tieth and  twenty-second. 

Fourth.  The  claimant  can  recover  nothing  upon  those  items 
set  forth  in  paragraph  VIII  of  the  statement  of  claim  which  are 
dependent  upon  the  continued  existence  of  Barge  canal  contract 
No.  2,  to  wit,  the  items  numl)ered  2,  3,  4,  5,  0,  7,  8,  11,  13,  14,  15, 
16,  17,  18,  20  and  22. 

Fifth.  The  moneys  retained  by  the  State  out  of  the  compensa- 
tion certified  by  the  State  Engineer  in  his  final  estimate  to  be 
due  to  the  Ferguson  Company  on  account  of  work  done  under  the 
contract  prior  to  its  cancellation  and  constituting  the  subject- 
matter  of  item  1  of  the  statement  of  claim,  amounting  to  $64,- 
736.63,  were  and  are  the  property  of  the  Ferguson  Company, 
subject  to  the  right  of  the  State  to  retain  possession  thereof  as 
decurity  for  any  amount  which  might  become  due  to  the  State  by 
the  Ferguson  Company  under  the  provisions  of  the  contract. 

Sixth.  The  State  is  entitled  to  set  off  against  its  liability  for 
payment  of  the  moneys  referred  to  in  the  fifth  conclusion  of  law 
the  damage  sustained  by  the  State  through  the  failure  of  the 
Ferguson  Company  to  completely  perform  its  obligations  under 
the  contract,  to  wit,  the  difference  between  the  amount  which  the 
State  was  compelled  to  pay  for  the  completion  of  the  work,  includ- 
ing the  cost  of  advertising  in  connection  with  the  letting  of  a  new 
contract,  and  the  amount  which  would  have  been  payable  to  the 
Ferguson  Company  for  such  work  if  it  had  completed  the  con- 
tract.    The  amount  of  such  difference  is  $17,832.58. 

Seventh.  The  measure  of  the  compensation  to  which  the 
Ferguson  Company  would  have  been  entitled  for  the  additional 
work  required  by  alteration  order  iN'o.  7  and  which  was  not 
required  by  the  plans  and  specifications  forming  part  of  the 
original  contract  and  the  first  six  alterations,  is  the  fair  value  of 
such  additional  work  at  the  time  and  place  whore  the  same  was 
required  to  be  performed. 
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Eighth.  By  the  true  construction  of  the  plans  and  specifica- 
tions for  the  excavation  for  lock  No.  2  the  solid  black  horizontal 
lines  appearing  at  the  lowest  elevation  shown  on  the  plans  mark 
the  lowest  level  to  which  excavation  was  to  proceed,  except  at  the 
.  option  of  the  State  and  as  required  by  the  written  order  of  its 
engineers. 

Ninth.  The  claimant  is  entitled  to  recover  for  the  increased 
expense,  owing  to  depth,  timber  construction  and  excavation  by 
hand  and  derrick,  of  extra  work  required  by  the  written  order  of 
the  State  Engineer  in  excavating  for  the  foundations  of  lock  No.  2 
below  the  lowest  level  shown  on  the  plans,  as  set  forth  in  the  eighth 
conclusion  of  law.  The  cost  of  such  extra  work,  constituting  item 
9  of  the  statement  of  claim,  was  $10,364.04. 

Tenth.  The  claimant  is  entitled  to  recover  the  sum  of  $476.32 
for  excavation  and  forming  embankment  in  accordance  with  lines 
and  stakes  set  by  the  State  Engineer,  but  which  afterwards  became 
useless  by  reason  of  change  of  plans,  as  set  forth  in  item  10  of  the 
statement  of  claim. 

Eleventh.  The  account  presented  by  the  Ferguson  Company, 
dated  August  1,  1908,  for  the  cost  of  special  heavy  timber  con- 
struction in  the  excavation  for  the  foundations  of  lock  No.  2, 
required  by  the  written  order  of  the  State  Engineer  dated  July  6, 
1908,  and  for  the  increased  cost  of  excavation  due  to  the  use  of 
such  construction,  was  a  final  account,  and  the  payment  thereof 
by  the  State  constitutes  an  accord  and  satisfaction  which  estops 
the  claimant  from  recovering  anything  for  work  or  materials 
furnished  after  August  1,  1908,  pursuant  to  said  written  order  of 
the  State  Engineer  or  for  the  increased  cost  of  excavation  due  to 
compliance  with  said  written  order.  The  claimant,  therefore,  can 
recover  nothing  upon  item  12  of  the  statement  of  claim. 

Twelfth.  The  claimant  is  entitled  to  recover  the  sum  of  $65.41 
for  refilling  core  wall  excavation  of  lock  No.  3  beyond  station  2 
plus  13.5,  as  sot  forth  in  item  19  of  the  statement  of  claim. 

Thirteenth.  The  claimant  is  entitled  to  judgment  determining 
the  liability  of  the  State  for  the  several  amounts  which  it  is  herein 
decided  that  the  claimant  is  entitled  to  recover,  with  interest  from 
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December  1,  1912,  to  the  date  of  this  report,  which  amounts  are 
summarized  as  follows : 

Principal 

Item  No.   1 $46,904  05 

Item  No.   9 •    10,864  04 

Item  No.   10 476  32 

Item  No.   19 65  41 

Interest   14,244  96 

Total   $72,054  78 


Judgment  is  recommended  and,  so  far  as  I  have  the  power, 
directed  accordingly. 
Dated,  January  8,  1917.  Irving  G.  Vann,   Referee, 


Referee's  Opinion  Rendered  April  8,  1914 

This  proceeding  involves  a  claim  filed  against  the  State  by 
J.  Van  Vechten  Olcott,  as  receiver  in  bankruptcy  of  the  Ferguson 
Contracting  Company,  for  the  sum  of  $402,164.36.  By  an  order 
made  by  the  Board  of  Claims  on  the  30th  of  July,  1913,  pursuant 
to  a  stipulation  of  the  attorneys  for  the  respective  parties,  the  said 
claim  was  "  referred  to  Irving  G.  Vann,  as  sole  referee,  to  hear 
and  determine." 

Irving  G.  Vann,  Referee. —  Two  claims  have  been  filed  in  this 
matter,  one  known  as  the  original,  by  the  claimant  itself,  amount- 
ing to  $420,375.36,  and  the  other  by  the  receiver  of  the  claimant, 
amounting*  to  $402,164.36.  Both  claims  are  founded  on  a  con- 
tract dated  April  3,  1905,  between  the  Ferguson  Contracting  Com- 
pany and  the  State  of  New  York  for  the  improvement  of  section 
1  of  the  Erie  canal.  On  the  14th  of  April,  1909,  after  the  work 
called  for  by  the  contract  had  been  partially  completed,  the  State, 
acting  through  the  proper  authorities,  made  certain  changes  in  the 
plans  and  specifications  and  delivered  an  alteration  order  to  the 
contractor  accordingly.    The  total  amount  of  the  contract,  exclud- 
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ing  said  alteration,  was  $906,896.26,  and  said  alteration  added 
work  amounting  to  $74,848.90,  and  omitted  work  amounting  to 
$35,639.90,  so  that  there  was  an  actual  increase  in  the  work  by 
said  alteration  of  $39,209.50.  The  contractor  refused  to  comply 
with  the  order  and  on  the  13th  of  May,  1909,  the  proper  State 
authorities  canceled  said  contract,  refused  to  allow  the  contractor 
to  proceed  with  the  same,  and,  acting  under  a  provision  of  the 
contract  and  pursuant  to  section  7  of  chapter  147  of  the  Laws  of 
1903,  readvertised  and  relet  the  portion  of  the  contract  still  unper- 
formed, including  the  work  required  by  said  alteration. 

Thereafter  the  original  claim  was  filed  and  upon  being  tried 
before  the  Court  of  Claims  resulted  in  the  dismissal  thereof  on 
the  9th  of  January,  1911.  The  second  contractor  completed  the 
contract  and  the  State  admits  that  it  now  has  in  its  possession 
certain  "  percentages  "  retained  by  it  as  payments  were  made  to 
the  Ferguson  Contracting  Company  during  its  progress  on  the 
work.  After  said  judgment  was  rendered,  the  present  claim  was 
filed,  and,  at  the  commencement  of  the  trial  thereof  before  the 
referee,  the  original  claim,  the  findings  of  the  court  and  the  judg- 
ment rendered  by  the  court  were  put  in  evidence.  A  motion  was 
then  made  in  behalf  of  the  State  to  dismiss  all  items  of  the  present 
claim  except  as  to  said  moneys  now  in  the  hands  of  the  State 
upon  the  ground  that  the  judgment  of  the  Court  of  Claims  ren- 
dered on  the  original  claim  is  a  bar  to  tlio  present  claim  with  the 
exception  above  named. 

It  is  evident  that  if  said  judgment  is  a  bar  to  the  extent  claimed, 
there  is  no  question  to  he  tried  before  the  referee  except  as  to  the 
amount  that  the  State  has  or  should  have  in  it-s  possession  belong- 
ing to  the  contractor  or  its  receiver.  The  determination  of  this 
motion,  therefore,  in  favor  of  the  State  would  in  substance  be  a 
determination  of  the  action  in  its  favor  except  as  to  said  moneys 
on  hand.  This  would  leave  as  the  onlv  remedv  which  the  claimant 
has  as  to  the  bulk  of  its  claim,  the  prosecution  of  the  appeal 
which  it  has  taken  from  said  judgment  of  the  Court  of  Claims. 

The  Code  of  Civil  Procedure  provides  that  a  final  judgment  of 
the  Board  of  Claims  rendered  *^  ii^ainst  the  claimant  on  any 
claim    *    *    *    shall  forever  bar  anv  further  claim  or  demand 
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against  the  State  arising  out  of  the  matters  involved  in  the  con- 
troversy." §  269.  The  Code  contained  the  same  provision  as  to 
the  Court  of  Claims  prior  to  the  creation  of  its  successor,  the  Board 
of  Claims.  Code  of  1897,  §  369.  A  claim  filed  is  practically  a 
complaint  in  an  action,  and,  with  the  implied  general  denial  on 
the  part  of  the  State,  together  with  any  counterclaim  also  implied 
from  the  evidence  without  pleading  it,  creates  the  issues  to  be 
tried  and  defines  the  matters  involved  in  the  controversy. 

A  comparisgn  of  the  original  claim,  filed  and  tried  in  the  Court 
of  Claims,  with  the  present  claim,  filed  in  the  Board  of  Claims 
and  now  on  trial  before  the  referee,  shows  that  there  is  no  dif- 
ference in  substance  or  principle  between  the  two  claims,  or  the 
particulars  thereof,  but  only  a  difference  in  amounts,  details  and 
form  of  statement,  except  that  the  latter  involved  certain  "  per- 
centages "  of  the  contractor  retained  by  the  State.  There  are 
twenty-two  items  in  the  present  claim,  as  compared  with  twenty- 
five  in  the  original,  three  having  been  omitted  in  the  latter.  Each 
of  the  twenty-two  items  of  the  present  claim  is  for  the  same  thing 
done  or  omitted  at  the  same  time  and  place  as  each  of  the  twenty- 
two  corresponding  items  in  the  original  claim.  The  twenty-two 
causes  of  action  now  set  forth  are  the  same  in  substance  as  the 
twenty-two  causes  of  action  formerlv  set  forth,  with  substantial, 
and,  for  the  most  part,  literal  identity  of  description,  allegations 
of  fact  and  reasons  for  recoveiy.  In  each  instance  the  ground- 
work, or  foundation,  upon  which  the  item  stands,  is  the  same.  In 
five  of  the  items  there  is  no  change  in  amount,  in  eight  the  amount 
is  increased,  and  in  nine  diminished,  the  deductions  in  the  present 
claim,  exceeding  the  increases  by  the  sum  of  $18,211.  The  nature 
of  the  items  is  as  follows:  No.  1,  for  retained  percentages;  Nos.  2 
to  7,  7,  8,  11,  13,  14  to  17,  18,  20  and  22,  for  the  refusal  of  the 
State  to  do  or  allow  certain  things ;  No.  17,  for  interference  by  the 
State;  Nos.  9,  10,  12,  19  and  21,  for  extra  work.  The  gravamen 
of  complaint,  amplified  slightly  in  a  few  instances,  is  the  same 
throughout.  "  The  matters  involved  in  the  controversy "  over 
the  claim  that  has  been  tried,  when  compared  with  those  involved 
in  the  claim  now  on  trial,  are  the  same  in  all  substantial'  respects, 
with  the  single  exception  mentioned. 
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It  is  necessary  next  to  examine  the  judgment  roll  of  the  Court 
of  Claims  and  see  what  was  found  and  adjudged  and  leam  whether 
judgment  for  the  State  was  rendered  on  the  merits.  Among  other 
findings  of  fact  were  the  following: 

"  4.  Among  other  clauses  contained  in  said  contract  was  one 
providing  for  alterations,  as  follows: 

"  '  7.  It  is  mutually  agreed  that  the  State  reserves  the  right 
until  the  final  completion  and  acceptance  of  the  work,  to  make 
such  additions  to  or  changes  in  the  plans  and  specifications  cover- 
ing the  work  as  may  be  necessary,  and  the  contract  shall  not  be 
invalidated  thereby,  and  no  claim  shall  be  made  by  the  contractor 
for  any  loss  of  profits  because  of  any  such  change  or  by  reason  of 
any  variation  between  the  quantities  of  the  approximate  estimate 
and  the  quantities  of  the  work  done.' 

"  5.  The  claimant  entered  upon  the  performance  of  said  con- 
tract and  while  in  the  performance  thereof  various  alterations 
were  made  to  the  contract  by  agreement  between  the  parties  pur- 
suant to  said  clause  numbered  from  1  to  6  and  amounting  in  the 
aggregate  to  $122,090.24,  some  of  which  increased  the  amount  of 
work  to  be  done  under  the  contract  and  others  of  which  decreased 
it. 

"6.  On  or  about  April  1,  1909,  the  State  submitted  to  the 
claimant  certain  alterations  in  the  contract  known  as  alteration 
No.  7,  a  copy  of  which  follows :   *   *   * 

"  7.  Alteration  7  contains  no  items  for  which  a  unit  price  was 
not  stipulated  in  the  contract  and  no  work  of  a  different  kind  from 
that  called  for  by  the  contract. 

"  8.  The  total  amount  of  the  contract,  including  prior  altera- 
tions, but  excluding  alteration  No.  7,  was  $906,896.26.  Alteration 
No.  7  added  work  amounting  to  $74,848.90  and  decreased  work 
amounting  to  $35,639.90,  so  that  there  was  an  actual  increase  in 
the  work  under  such  alteration  No.  7  amounting  to  $39,209.50. 

"  9.  Alteration  No.  7  did  not  change  the  nature  of  the  work 
called  for  by  the  contract  or  substantially  change  the  cost  of  the 
work. 

"  10.  The  claimant  refused  to  accept  said  alterations  and 
refused  to  enter  into  an  agreement  therefor  on  the  ground  that  they 
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constituted  a  fundamental  change  in  the  contract  and  amounted  to 
a  breach  of  the  contract  by  the  State. 

"11.  The  claimant  refused  to  continue  the  work  under  the  con- 
tract after  the  submission  of  said  alteration  order  No.  7,  treating 
the  order  as  a  breach  of  the  contract  by  the  State,  and  thereby  was 
guilty  of  a  breach  of  its  contract. 

"  12.  Upon  the  refusal  of  the  contractor  to  proceed  with  the 
requirements  of  alteration  No.  7,  the  State  Engineer  certified  to 
the  Canal  Board  that  in  his  judgment  the  work  of  construction 
under  the  contract  was  not  being  performed  in  accordance  with  its 
terms  and  thereupon,  on  May  13,  1905,  the  Canal  Board  canceled 
the  contract. 

"  13.  After  the  refusal  of  the  claimant  to  carry  out  its  contract 
and  the  cancellation  of  the  contract  by  the  State  the  State  adver- 
tised the  completion  of  the  contract  in  accordance  with  the  con- 
tract and  the  requirements  of  alteration  No.  7  and  let  the  work 
to  another  contractor  and  the  work  is  now  in  progress  and  has 
not  been  completed. 

"  14.  It  is  impossible  to  say  what  expense  the  State  will  incur 
.  in  the  completion  of  the  contract  and  what  the  obligations  of  the 
parties  may  be  when  the  work  is  completed." 

The  conclusions  of  law  were  as  follows : 

"  1.  Alteration  order  No.  7  did  not  change  the  nature  or  sub- 
stantially affect  the  cost  of  the  contract  and  was  not  a  funda- 
mental change  of  the  contract. 

"  2.  Under  the  contract  the  State  had  express  authority  to  make 
the  proposed  changes  called  for  by  alteration  order  No.  7. 

"  3.  The  refusal  of  the  claimant  to  assent  to  said  alterations 
and  enter  into  an  agreement  therefor  and  its  refusal  to  proceed 
with  the  work  under  said  alteration  order  constituted  a  breach  of 
its  contract. 

"  4.  The  claimant  is  liable  to  the  State  for  the  additional 
expense  that  may  be  incurred  in  completing  said  contract  over  the 
amount  for  which  the  claimant  had  agreed  to  construct  the  work. 

"  5.  The  claim  is  premature  and  should  be  dismissed." 

The  judgment  rendered  upon  these  findings,  after  certain  reci- 
tals, was  as  follows : 
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"  Upon  reading  the  claim,  and  after  hearing  the  proofs  and 
allegations  of  the  parties,  and  due  deliberation  being  had  thereon, 
it  is  ordered  and  adjudged  that  the  State  of  New  York  recover 
judgment  herein  against  the  Ferguson  Contracting  Company,  the 
above  named  claimant,  for  the  dismissal  of  said  claim,  and  the 
same  is  hereby  dismissed." 

The  opinions  written  by  the  learned  judges,  while  not  con- 
clusive, may  be  referred  to  in  case  of  doubt  as  to  the  meaning  of 
the  judgment  to  aid  in  construing  it.  According  to  both  opinions 
the  main  question  considered  was  whether  there  was  a  breach  of 
contract  and  this  was  material  because  if  there  was  no  breach  the 
State  had  no  counterclaim  for  loss  on  reletting  and  there  would 
have  been  nothing  to  prevent  a  decision  on  the  merits. 

The  court  had  before  it  and  had  taken  evidence  upon  three 
classes  of  particulars  specified  in  the  claim:  1.  The  retained  per- 
centages ;  2.  Certain  alleged  breaches  of  the  contract  by  the  State, 
waived  as  to  their  effect  on  the  integrity  of  the  contract  by  the 
omission  of  the  contractor  to  rescind,  but  not  waived  as  to  the 
damages  caused;  3.  Extra  work.  All  these  items  on  their  face 
were  ripe  for  decision,  but  the  implied  counterclaim  of  the  State 
for  loss  on  reletting  the  contract  was  not  ripe.  The  State  had 
canceled  the  contract  for  a  breach  by  the  claimant  and  a  balance 
could  not  be  struck  either  way,  because  the  amount  of  possible  loss 
by  the  State  could  not  be  known  until  the  unfinished  work,  relet 
by  another  contract,  was  completed.  As,  according  to  the  Barge 
Canal  Act  (Laws  of  1903,  chap.  147,  §  7),  the  claimant  would  be 
liable  for  such  loss,  and,  as  the  court  held  in  the  prevailing  opinion, 
the  State  would  have  a  counterclaim  therefor,  the  amount  due  one 
party  could  not  be  deducted  from  the  amount  due  the  other  and 
a  judgment  rendered  for  the  difference  in  favor  of  the  one  entitled 
thereto.  Clearlv  the  claimant  could  not  recover  and  collect  its 
claim  for  percentages,  damages  and  extra  work,  leaving  the  State 
to  sue  on  its  counterclaim  and  collect  it,  if  it  could.  Justice  could 
be  done  only  by  adjusting  the  entire  controversy,  including  the 
claims  on  both  sides,  through  a  single  judcn^iont.  Hence  the  court 
found  that  the  claim  of  the  contractor,  meaning,  as  I  think,  the 
entire  claim,  was  premature  and  should  be  dismissed.     While  it 
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did  not  state  in  its  judgment  that  the  claim  was  dismissed  as 
premature,  the  conclusions  of  law  are  to  be  read  into  the  judgment 
as  a  part  thereof,  the  same  as  if  they  had  been  expressly  recited. 
In  the  concurring  opinion  it  is  said  that  the  court  did  not  pass  on 
the  "  delays  and  damages  "  and  yet  there  can  be  no  reason  for  not 
passing  upon  them  other  than  the  one  suggested,  viz.,  that  the 
claim  of  the  contractor  in  its  entirety  was  premature,  because  the 
claim  of  the  State  for  damages  was  not  ripe  for  decision,  both 
claims  having  arisen  out  of  the  same  transaction.  Hence  judg- 
ment was  not  rendered  on  the  merits  of  the  various  items  constitut- 
ing the  claim  and  does  not  constitute  a  bar  thereto.  While  it  is 
doubtless  res  adjvdicata  as  to  the  breach  of  the  contract  by  the 
claimant,  it  is  not  such  as  to  the  effect  of  the  breach  on  the  right 
of  the  claimant  to  recover  for  damages  sustained  and  extra  work 
done  by  it  prior  to  the  breach,  as  those  items  were  not  passed  upon 
for  the  reason  already  appearing.  While  the  court  apparently  did 
not  r^ard  those  items  with  much  favor,  for  they  are  characterized 
as  an  afterthought,  it  is  expressly  stated  in  the  concurring  opinion, 
with  nothing  in  the  prevailing  opinion  to  the  contrary,  that  they 
were  not  passed  upon.  Ferguson  Contracting  Co.  v.  State,  70 
Misc.  Rep.  472,  488.  The  burden  of  showing  that  a  judgment  is 
a  bar,  and  the  extent  to  which  it  is  a  bar,  rests  on  the  party  claim- 
ing it  to  be  such.  In  order  to  be  a  bar  it  must  have  been  rendered 
on  the  merits  and  no  presumption  arises  to  this  effect  unless  it 
springs  from  the  judgment  roll  itself.  Genet  v.  Delaware  &  Hud- 
son Canal  Co.,  170  N.  Y.  278,  279 ;  Code  Civ.  Pro.  §  1209.  The 
judgment  roll  in  question  does  not  expressly  declare,  nor  does  it 
appear  therefrom,  as  required  by  section  1209  of  the  Code,  that 
the  judgment  was  rendered  on  the  merits.  On  the  contrary  it 
appears  from  the  conclusions  of  law  that  the  claim  was  dismissed 
because  it  was  premature,  not  in  part  or  merely  as  to  the  retained 
percentages,  but  as  a  claim,  which  naturally  means  as  an  entire 
claim.  This  seems  clear  when  the  reasons  for  holding  that  it  was 
premature,  already  stated,  are  taken  into  account. 

These  views,  which  are  contrary  to  my  first  impression,  lead  to 
a  denial  of  the  motion  and  it  is  denied  accordingly,  with  an  excep- 
tion to  the  State. 
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Claim  for  the  sum  of  $402,164.36,  filed  March  27,  1913,  by 
J.  Van.Vechten  Olcott,  as  receiver  of  the  Ferguson  Contracting 
Company,  tried  before  Irving  G.  Vann,  referee,  at  the  city  of 
New  York,  February  18,  April  8  and  9,  and  May  11,  18  and  19, 
1914;  at  the  city  of  Albany  June  29  and  30,  1914;  at  the  city 
of  New  York  September  6,  1914,  and  summed  up  and  submitted 
March  25,  1915,  at  the  city  of  Syracuse. 

Irving  G.  Vann,  Referee. —  When  this  action  was  moved  for 
trial  certain  documentary  evidence  was  introduced  and  a  motion 
made  thereon  in  behalf  of  the  State  to  dismiss  the  entire  claim, 
except  the.  part  relating  to  retained  percentages,  upon  the  ground 
that  the  Court  of  Claims  had  rendered  a  judgment  on  a  claim  pre- 
viously filed  by  the  assignor  of  the  present  claimant  that  is  a  bar 
to  the  claim  now  under  consideration  with  the  exception  stated. 
That  motion,  after  being  argued  at  length,  was  held  by  consent  for 
deliberate  consideration  and  finally  denied.  The  referee  held 
that  the  claim  tried  before  the  Court  of  Claims  was  not  dismissed 
on  the  merits,  but  because  it  had  been  prematurely  filed,  and  that 
the  judgment  of  that  court  was  not  res  adjudicata  on  the  merits 
of  the  claim  now  on  trial.  The  memorandum  filed  in  deciding 
the  motion  is  referred  to  as  a  part  of  this  memorandum  and  as  a 
sufficient  introductory  description  of  the  present  claim  and  the 
general  situation  with  reference  thereto. 

The  receiver  claims  that  he  is  entitled  to  recover  from  the  State 
the  amount  remaining  due  to  the  contractor  under  the  contract, 
and  states  such  amount  under  twenty-two  different  heads,  which 
include  the  retained  percentages,  damages  for  various  violations 
of  the  contract  by  the  State,  extra  work  and  materials,  and  the  like. 

The  State  claims:  1.  That  the  Statute  of  Limitations  is  a 
defense  to  all  of  the  claim  except  as  to  the  percentages  retained. 

2.  That  the  breach  of  the  contract  by  the  contractor,  in  refusing 
to  consent  to  alteration  No.  7  and  to  proceed  with  the  work  there- 
under, prevents  the  receiver  from  recovering  anything  except  such 
part  of  the  retained  percentages  as  is  not  exhausted  by  the  extra 
expense  of  completing  the  work  left  undone  under  the  contract. 
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3.  That  the  contract  was  assigned,  in  violation  of  its  tenns,  to 
Woods  Brothers  &  Hamilton,  and  hence  neither  the  Ferguson  Con- 
tracting Company  nor  its  receiver  is  the  real  party  in  interest 
except  as  to  the  unclaimed  percentages. 

4.  That  the  State  is  entitled  to  recover  the  sum  of  $43,250  on 
its  counterclaim  for  fixed  and  liquidated  damages,  at  the  rate  of 
$60  per  day,  on  account  of  delay  by  the  contractor  in  completing 
the  contract  according  to  its  terms. 

5.  That,  as  the  State  paid  to  complete  the  work,  in  excess  of 
the  amount  specified  in  the  contract,  the  sum  of  $45,216.50,  which, 
when  deducted  from  the  retained  percentages  amounting  to 
$64,736.63,  left  a  balance  in  the  hands  of  the  State  of  $19,521.13, 
the  receiver  is  not  entitled  to  recover  anything,  but  the  State  is 
entitled  to  recover  an  affirmative  judgment  against  him  for 
$23,728.87,  being  the  difference  between  the  amount  of  the 
counterclaim  and  said  balance  of  $19,521.13. 

First    The  Statute  of  Limitations. 

The  statute  provides  in  substance  that  a  written  notice  of  inten- 
tion to  present  a  claim  against  the  State  must  be  filed  with  certain 
officers  within  a  limited  period  after  the  claim  shall  have 
"  accrued  "  and  that,  unless  such  notice  of  intention  is  given,  the 
claim  shall  not  be  maintained,  with  an  exception  not  now 
important.  Code  Civ.  Pro.  §  264.  A  claim  accrues  when  it  comes 
into  existence  as  an  enforceable  right,  the  same  as  a  cause  of  action 
accrues  when  the  right  to  sue  thereon  becomes  vested.  Cary  v. 
Koemer,  200  N.  Y.  253,  259.  The  claim  filed  by  the  contractor 
is  substantially  identical  with  that  filed  by  the  receiver.  Each 
claim  consists  of  many  items,  and,  so  far  as  is  now  material,  of 
the  same  items.  The  Court  of  Claims  tried  the  first  claim,  and 
without  passing  on  its  merits  as  a  whole  or  as  to  any  item  thereof, 
dismissed  the  entire  claim,  which  included  all  its  parts,  as  pre- 
maturely filed.  It  found  as  its  final  conclusion  of  law  that  "  The 
claim  is  premature  and  should  be  dismissed."  While  the  judg- 
ment entered  on  the  findings  simply  dismissed  the  claim  without 
stating  the  reason,  the  findings,  which  are  expressly  referred  to 
by  the  court  as  "  its  decision,"  becomes  part  of  its  "  determina- 
tion "  and.  hence,  there  wns  nocessarilv  an  prl judication  that  ^^^(* 
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claim  was  prematurely  filed.  The  last  finding  of  fact  shows  why 
the  court  so  decided,  as  it  was  there  found  that  ^'  It  is  impossible 
to  say  what  expense  the  State  will  incur  in  the  completion  of  the 
contract  and  what  the  obligations  of  the  parties  may  be  when  the 
work  is  completed/'  The  statute  makes  it  the  duty  of  the  court 
to  determine  any  counterclaim  of  the  State  against  the  claimant 
or  his  assignor  and  to  "  render  judgment  for  such  sum  as  should 
be  paid  by  or  to  the  State."  Code  Civ.  Pro.  §  264.  Thus  the 
reason  governing  the  decision  appears  to  have  been  that,  in  view 
of  the  counterclaim  pleaded  by  the  State,  a  balance  could  not  be 
struck  between  the  pai-ties,  "  because,"  as  stated  by  the  referee 
in  his  former  opinion,  ^*  the  amount  of  possible  loss  by  the  State 
could  not  be  known  until  the  unfinished  work,  relet  by  another 
contract,  was  completed.  *  *  *  The  amount  due  one  party 
could  not  be  deducted  from  the  amount  due  the  other  and  a  judg- 
ment rendered  for  the  difference  in  favor  of  the  one  entitled 
thereto.  Clearly  the  claimant  could  not  recover  and  collect  its 
claim  of  the  percentages,  damages  and  extra  work,  leaving  the 
State  to  sue  on  its  counterclaim  and  collect  it  if  it  could.  Justice 
could  be  done  only  by  adjusting  the  entire  controversy,  including 
the  claim  of  both  sides,  through  a  single  judgment.  Hence  the 
court  found  that  the  claim  of  the  contractor  was  premature  and 
should  be  dismissed." 

Whether  the  reason  was  valid  or  not,  or  whether,  instead  of 
dismissing  the  claim  as  prematurely  filed,  the  court  should  have 
suspended  the  trial  until  the  amount  of  the  counterclaim  could 
have  been  ascertained  and  a  balance  properly  struck,  is  now 
immaterial,  for  the  Court  of  Claims,  as  I  read  their  opinions,  find- 
ings and  judgment,  has  adjudged  that  the  first  claim  was  pre- 
maturely filed.  This  means  that  no  part  of  the  claim  had  so 
'^  accrued  "  as  to  warrant  an  action  thereon.  That  adjudication, 
whether  right  or  wrong,  having  been  made  in  a  controversy 
between  the  same  parties  in  legal  effect  as  are  now  before  the 
referee,  and  upon  the  same  claim  in  substance,  is  binding  upon 
him  and  compels  him  to  hold  that  the  first  claim  was  premature. 

The  present  claim  was  filed  promptly  after  the  unfinished  work 
]ander  the  contract,  as  relet,  had  been  completed,  and  the  entire 
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matter  then  became  ready  for  determination,  according  to  the 
theory  and  action  of  the  Court  of  Claims.  Upon  this  basis>  it  is 
obvious  that  the  claim  now  before  the  referee  was  filed  in  due  time 
and  that  the  Staute  of  Limitations  has  no  application.  It  also 
follows,  necessarily,  that  the  prior  judgment  is  not  a  bar  to  the 
claim  now  involved. 

Second,    The  effect  of  the  breach  of  its  contract  by  the  company. 

The  claimant  concedes  that  it  is  res  adjvdicata  by  the  judgment 
of  the  Court  of  Claims,  as  expressed  in  its  third  conclusion  of  law, 
that  the  refusal  of  the  company  to  proceed  with  the  work  under 
alteration  order  No.  7  constituted  a  breach  of  the  contract. 
Such  an  emergency  is  provided  for  by  the  statute  relating  to 
the  subject,  which  is,  in  part,  as  follows :  "  If  in  the  judgment  of 
the  State  Engineer  the  work  upon  any  contract  is  not  being  per- 
formed according  to  the  contract  or  for  the  best  interests  of  the 
State,  he  shall  so  certify  to  the  Canal  Board,  and  the  Canal  Board 
shall  thereupon  have  power  to  suspend  or  stop  the  work  under  such 
contract  while  it  is  in  progress  and  direct  the  Superintendent  of 
Public  Works,  and  it  shall  thereupon  become  his  duty,  to  com- 
plete the  same  in  such  manner  as  will  accord  with  the  contract 
specifications  and  be  for  the  best  interests  of  the  State,  or  the 
contract  may  be  canceled  and  readvertised  and  relet  in  the  manner 
above  prescribed,  and  any  excess  in  the  cost  of  completing  the 
contract  beyond  the  price  for  which  the  same  was  originally 
awarded  shall  be  charged  to  and  paid  by  the  contractor  failing  to 
perform  the  work."  Laws  of  1903,  chap.  147,  §  7,  p.  340.  "  The 
manner  above  prescribed  "  is  letting  the  work,  after  due  advertise- 
ment and  calls  for  bids,  to  the  lowest  bidder.  The  contract 
between  the  compLny  and  the  State  by  its  twelfth  clause  follows 
the  language  of  the  statute  almost  word  for  word  so  far  as 
applicable. 

When  the  company  broke  its  contract  two  courses  were  open  to 
the  State: 

a.  It  could,  itself,  through  the  Canal  Board,  State  Engineer 
and  the  Superintendent  of  Public  Works,  go  on  and  complete  the 
work  "  in  such  manner  as  will  accord  with  the  contract,  etc. ;"  or 

b.  It  could  cancel  the  contract,  readvertise  the  work  and  relet 
it  to  the  lowest  bidder. 


176  New  Yobk  State  Court  of  Claims 

Olcott  V,  State  of  New  York 


In  either  event,  as  I  read  the  statute  and  construe  the  contract 
in  the  light  thereof,  "  any  excess  in  the  cost  of  completing  the 
contract  beyond  the  price  named  therein  "  was  to  be  charged  to 
and  paid  by  the  contractor  by  whose  breach  the  contingency  arose. 

The  State  elected  to  proceed  under  the  second,  or  cancellation 
clause  of  the  contract.  The  State  Engineer  made  his  certificate 
to  the  Canal  Board  to  the  effect  that  the  work  under  the  contract 
was  "  not  being  progressed  in  a  manner  which  accords  with  the 
contract  and  for  the  best  interests  of  the  State."  The  Canal 
Board  thereupon  suspended  the  contract  on  notice  to  the  contractor 
and  directed  the  Superintendent  of  Public  Works  to  recommend 
whether  the  work  could  "  best  be  completed  in  such  manner  as  will 
accord  with  the  contract  by  the  Superintendent  of  Public  Works 
or  whether  the  contract  shall  be  absolutely  canceled  and  the  work 
readvertised  and  relet  in  the  manner  prescribed  by  chapter  147 
of  the  Laws  of  1903."  The  Superintendent  of  Public  Works 
reported,  among  other  things,  that  there  were  no  conditions  present 
"  which  would  render  the  work  yet  to  be  done  on  this  contract,  or 
any  part  of  the  same,  of  such  an  emergency  nature  as  would  make 
it  for  the  best  interests  of  the  State  to  have  the  work  conducted 
by  the  Superintendent  of  Public  Works.  Therefore,"  he  continued, 
"  though  the  portion  remaining  to  be  done  is  only  about  30  per 
cent  of  the  whole  work  embraced  under  the  original  contract,  it 
is  my  judgment  that  the  best  interests  of  the  State  will  be  con- 
served, in  view  of  the  attitude  of  the  contractor  and  in  view  of  all 
the  conditions  and  circumstances,  if  the  contract  with  the  Fer- 
guson Contracting  Company  shall  be  cancelled  and  if  the  State 
Engineer  and  Surveyor  shall  prepare  such  estimate  and  plans  as 
are  necessary  for  readvertising  and  reletting  the  work  yet  remain- 
ing to  be  done  in  the  manner  prescribed  by  chapter  147,  Laws  of 
1003,  and  I  therefore  so  recommend."  The  Canal  Board  then 
adopted  a  resolution,  which,  after  reciting  the  facts,  provided 
"  That  the  contract  known  as  contract  No.  2,  Barge  canal,  by  and 
between  the  Ferguson  Contracting  Company  and  the  State  of 
New  York,  entered  into  on  the  3d  day  of  April,  1905,  be  and  the 
same  is  herebv  canceled ;  and 

"  Be  it  Further  Resolved,  That  the  State  Engineer  and  Sur- 
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\nY  be  and  he  hereby  is  directed  to  prepare  such  estimates  and 
1  !i:i  as  shall  be  necessary  to  the  placing  of  the  work  yet  remain- 
:i.i^  to  be  done  under  contract;  and 

**  Be  it  Further  Resolved,  That  when  such  data,  estimates  and 
plans  as  shall  be  necessary  for  the  placing  of  the  work  under  con- 
tract have  been  furnished  by  the  State  Engineer  and  Surveyor 
to  the  Superintendent  of  Public  Works,  the  Superintendent  of 
Public  Works  is  authorized  to  readvertise  and  relet  the  contract 
for  the  work  so  remaining  to  be  done  as  prescribed  by  chapter  147, 
Laws  of  1903."  Due  notice  of  these  steps  was  promptly  given  to 
the  contractor. 

The  work  remaining  to  be  done  under  the  contract  was  read- 
vertised  and  relet  accordingly,  without  addition  or  variance  of 
any  kind.  The  contract  for  this  work  was  performed  by  the  new 
contractor  at  an  expense  to  the  State  of  $45,215.20  more  than  the 
original  contract  price  therefor. 

Counsel  for  the  claimant  contend  that  the  meaning  of  the  stat- 
ute "is  that  it  (the  contract)  shall  be  canceled  only  in  such  a 
sense  as  shall  not  interfere  with  the  carrying  out  of  the  provision 
regarding  readvertising,  etc.,"  but,  as  it  seems  to  me,  the  real 
meaning  is  not  ''  only  in  such  a  sense  "  but  "  except  in  such  a 
sense."  The  cancellation  of  a  contract  pursuant  to  a  statute  is 
not  precisely  equivalent  to  the  rescission  of  a  contract  at  common 
law  by  one  party  owing  to  a  material  breach  thereof  by  the  other, 
because  the  statute,  which  the  Legislature  had  an  undoubted  right 
to  enact,  expressly  provides  for  the  contingency  of  cancellation. 
The  provision  for  certain  action  by  the  State  after  cancellation, 
which  became  operative  only  when  cancellation  was  ordered,  does 
not  mean  that  the  contract  proper  should  be  kept  alive,  or  any  part 
thereof,  but  that  the  contingent  provision  should  then  come  into 
force  for  convenience  and  justice  in  measuring  the  damages  caused 
by  the  cancellation.  There  is  a  provision  for  suspension  of  the 
work  and  its  completion  by  the  State  and,  in  the  alternative,  a 
provision  for  cancellation  of  the  contract  and  reletting  the  work, 
and  in  either  case  the  contractor  was  to  pay  the  "  excess."  In  the 
one  case  the  contract  would  continue  in  force,  but  in  the  other  it 
would  not  continue  in  force  except  to  the  extent  required  ^ 
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ute  in  order  to  determine  the  amount  to  be  paid  by  the  contractor 
failing  to  perform  the  work.  The  construction  contended  for 
would  give  alternative  provisions  the  same  meaning  and  which- 
ever was  resorted  to,  the  same  effect.  Of  what  use  would  the  pro- 
vision for  cancellation,  inserted  for  the  benefit  of  the  State,  be  to 
the  State  if  compliance  with  the  provision  as  to  the  effect  of  can- 
cellation and  the  method  of  adjusting  damages,  virtually  canceled 
the  cancellation  ?  The  word  "  canceled,"  as  used  in  the  statute, 
means  annulled  or  destroyed,  the  same  as  it  obviously  means  when 
used  in  section  9  of  article  7  of  the  Constitution.  Even  if  the  law 
relating  to  the  rescission  of  contracts  requires  that  the  contract 
shall  stand  or  fall  as  an  entirety,  in  this  case  the  statute  inter- 
venes, and  what  the  statute  provides  must  be  enforced.  The  effect 
would  be  the  same  whether  the  statutory  provision  were  put  in  or 
left  out  of  the  contract.  If  left  out,  the  law  would  read  it  in,  but 
only  for  the  purpose  intended  and  with  the  result  indicated. 
While  a  contract  may  be  canceled,  a  statute  cannot  be  canceled, 
and  a  statute  authorizing  cancellation  of  a  contract  and  providing 
for  the  contingency  controls  the  common  law  and  makes  a  special 
rule  for  the  special  case.  The  statute  makes  a  marked  distinction 
between  this  case  and  the  case  of  a  building  contract  with  the  right 
to  complete  reserved  by  the  owner  in  the  contract.  If  the  State 
had  completed  the  work  itself  instead  of  reletting  it  by  contract 
the  cases  cited  involving  building  contracts  would  be  analogous. 

The  concession  by  the  State  that  the  claimant  is  entitled  to 

t/ 

recover  the  amount  of  the  retained  percentages,  less  the  amount 
of  any  counterclaim  established,  is  not  a  concession  that  the  con- 
tract is  in  force  in  its  entirety,  for  those  percentages  were  moneys 
earned  by  and  belonging  to  the  contractor  and  held  by  the  State 
as  his,  but  as  security  for  itself,  and  when  the  security  was  no 
longer  needed  it  was  the  duty  of  the  State  to  pay  over  to  the  one 
then  entitled.  The  Court  of  Claims,  in  holding  that  the  first  claim 
was  prematurely  filed,  did  not  hold  that  the  contract  was  not 
canceled  and  terminated  as  to  all  its  provisions  except  that  relating 
to  the  effect  of  cancellation,  because  the  statute  would  not  permit 
it  and  the  decision  of  the  court  must  be  read  in  the  light  of  the 
statute  and  construed  in  accordance  therewith. 
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My  conclusion  is  that  the  contract  was  canceled  in  the  sense  ol 
terminated  and  forfeited,  except  as  expressly  provided  by  statute 
for  admeasurement  of  the  damages  caused  by  the  failure  of  the 
contractor  to  perform  and  for  the  payment  thereof  when  ascer- 
tained in  the  manner  provided  by  law.  The  cancellation  author- 
ized by  statute  has  the  effect  of  a  judgment  of  forfeiture  duly 
pronounced  by  a  court  of  competent  jurisdiction.  Cancellation 
was  a  sentence  of  death  upon  the  contract,  executed  when  pro- 
nounced. 

The  claim  of  the  receiver,  as  filed  by  him,  states  in  its  first 
sentence :  "  This  claim  is  for  the  amount  remaining  due  to  the 
contractor  under  Barge  canal  contract  No.  2."  He  then  alleges 
the  making  of  the  contract  between  the  Ferguson  Contracting 
Company  and  the  State  to  construct  locks  Nos.  2  and  3  and  to 
improve  the  Erie  canal  from  the  Mohawk  river  to  a  point  a  little 
west  of  the  head  of  lock  No.  3.  He  further  alleges  the  making 
of  certain  alterations  by  the  State,  including,  as  the  last,  the 
making  of  alteration  No.  7,  which  the  contractor  refused  to  recog- 
nize and  that  the  State  then  refused  to  allow  the  contractor  to  pro- 
ceed with  the  contract  and  readvertised  and  relet  the  same ;  that 
the  claim  has  not  been  assigned  except  as  collateral  security  for  a 
debt  of  the  contractor  and  except  as  it  has  passed  to  the  claimant 
by  operation  of  law,  and  that  the  particulars  of  the  amounts  due 
to  the  claimant  "  under  said  contract ''  are  as  stated  in  twenty-two 
items,  which  may  be  briefly  described  as  follows : 

No.  1  relates  to  retained  percentages. 

Nos.  2,  3,  4,  5  and  6  are  "  For  failure  by  the  State,"  in  viola- 
tion of  its  duty,  to  do  certain  things  relative  to  the  work  under  the 
contract,  such  as  giving  the  contractor  unobstructed  possession  of 
the  site  where  the  work  was  to  be  done  and  furnishing  plans  in 
due  time  for  the  work  as  it  progressed. 

Nos.  7,  8,  11,  13,  14,  15,  16,  18  and  20  are  "  For  the  refusal  of 
the  State,"  in  violation  of  its  duty,  to  permit  certain  things  to  be 
done  by  the  contractor  as  authorized  by  the  contract  and  to  do 
certain  things  itself,  as  required  by  the  contract,  such  as  the  use 
by  the  contractor  of  cheaper  and  proper  materials,  the  testing  of 
cement  promptly  and  properly  by  the  State,  and  the  like. 
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No.  17  is  "  For  interference  by  the  State  with  the  work  in 
progress  under  said  contract,"  by  allowing  the  water,  over  which 
it  had  control,  to  be  raised  by  third  parties  and  flood  the  work 
of  the  contractor. 

Nos.  9  and  12  are  for  extra  work  and  materials  not  required  by 
the  contract,  but  required  by  order  of  the  State  Engineer. 

No.  10  is  "  For  excavation  done  pursuant  to  the  contract  within 
the  lines  and  stakes  set  by  the  State  Engineer,  but  which  after- 
wards became  useless  and  had  to  be  filled  in  by  reason  of  the 
change  of  plan." 

No.  21  was  withdrawn  and  No.  22  was  dismissed  at  the  trial. 

Damages  for  delay  are  included  in  several  of  the  items  as  a 
part  thereof.  All  work  done  up  to  the  date  of  the  breach  was  paid 
for  prior  to  the  breach,  except  that  the  percentage  of  10  per  cent 
was  deducted  and  retained  pursuant  to  clause  30  of  the  contract. 

Thus,  according  to  the  claim  as  filed  by  the  receiver,  the  par- 
ticulars specified  by  him,  excepting  those  relating  to  percentages 
and  extras,  are  for  various  breaches  of  the  contract  by  the  State 
while  the  work  was  in  progress  and  prior  to  the  breach  by  the 
contractor.  Some  of  the  items,  as  alleged,  are  for  the  violation  of 
express  provisions  of  the  contract,  while  others  are  for  the  viola- 
tion of  certain  obligations  implied  from  the  contract  and  read 
therein  by  law. 

Thus  we  reach  the  question  whether  a  contract  that  has  been  law- 
fully canceled  pursuant  to  statute  by  the  State  on  account  of  a 
substantial  breach  thereof  by  the  contractor,  can  be  made  the  basis 
of  a  valid  claim  in  favor  of  the  party  in  fault  against  the  party  not 
in  fault  ? 

The  refusal  to  proceed  under  alteration  No.  7  was  a  willful 
refusal  to  proceed  with  the  work  under  the  contract,  as  must  be 
assumed  in  "view  of  the  decision  of  the  Court  of  Claims.  There- 
fore, so  far  as  the  right  to  recover  depends  upon  substantial  per- 
formance of  any  part  of  the  contract,  the  claim  cannot  be  sustained, 
for  performance  is  a  condition  precedent.  Van  Clief  v.  Van 
Vec^hten,  130  N.  Y.  571,  579 ;  Smith  v.  Brady,  17  id.  173,  189. 
The  alleged  breaches  of  the  contract  by  the  State,  made  prior  to 
cancellation,  were  waived  by  the  contractor  so  far  as  its  right  to 
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rescind  existed^  by  going  on  with  the  work,  and  the  right  to  recover 
damages  therefor  ceased  upon  cancellation.  Those  damages  depend 
on  the  provisions  of  the  contract,  expressed  or  implied,  and  those 
provisions  fell  with  the  contract  and  cannot  now  be  invoked  by  the 
claimant  for  any  purpose.  Cancellation  of  the  contract  extin- 
guished it  and  forfeited  all  rights  thereunder.  Interference  with 
the  work,  refusal  of  rights  and  negligence  each  constituted  a 
breach  of  provisions  which  became  part  of  the  contract  by  implica- 
tion of  law.  As  was  said  by  Judge  Willard  Bartlett  in  Patterson 
V.  Meyerhofer,  204  N.  Y.  96,  100 :  "  In  the  case  of  every  contract 
there  is  an  implied  undertaking  on  the  part  of  each  party  that  he 
will  not  intentionally  and  purposely  do  any  thing  to  prevent  the 
other  party  from  carrying  out  the  agreement  on  his  part."  Quot- 
ing from  a  well  known  authority,  he  added,  *'  ^  Where  a  party 
stipulates  that  another  shall  do  a  certain  thing,  he  thereby 
impliedly  promises  that  he  will  himself  do  nothing  which  may 
hinder  or  obstruct  that  other  in  doing  that  thing.' "  Gay  v. 
Blanchard,  32  La.  Ann.  497.  See,  also,  Norcross  v.  Wills,  198 
X.  Y.  336,  341.     . 

The  acts  and  omissions  in  question  are  so  connected  with  the 
contract  that  there  can  be  no  recovery  of  damages  therefor  without 
relying  on  the  contract  as  a  foundation.  They  were  violations  of 
the  contract  and  can  be  the  subject  of  an  action  only  by  virtue 
of  the  contract.  The  theory  of  the  pleader  in  alleging  the  facts 
upon  which  a  recovery  is  demanded,  except  as  to  the  items  relating 
to  retained  percentages,  extra  work  and  material,  is  that  the  right 
to  recover  rests  on  the  contract.  There  can  be  no  recovery,  either 
direct  or  indirect,  on  a  forfeited  contract.  Fnlike  the  Kinser 
case,  where  the  contract  was  broken  by  neither  party,  but  was 
terminated  by  impossibility  of  performance,  owing  to  natural  con- 
ditions concealed  beneath  the  surface  of  the  earth,  here  the  con- 
tract was  broken  by  the  contractor  by  willfully  refusing  to  go  on 
with  the  work.  Kinser  Construction  Co.  v.  State,  204  N.  Y.  381. 
A  canceled  contract  becomes  inoperative  and  uneuforcible  upon 
cancellation,  and  thereafter  has  no  existence  for  any  purpose. 
While  it  may  be  referred  to  in  order  to  see  what  it  once  was,  it 
cannot  be  enforced,  for  it  is  no  longer  a  contract  binding  upon 
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either  party,  except  to  the  limited  extent  expressly  provided  by 
statute.  This  conclusion  excludes  from  further  consideration  all 
of  the  items  except  Nos.  1,  9,  10,  12  and  19. 

Preliminary  to  the  consideration  of  the  items  left  undisposed 
of,  the  conclusion  is  announced  that  the  other  defenses  relief  on 
by  the  State  are  overruled  without  discussion  and  that  the  counter- 
claim, pleaded  by  the  State  for  liquidated  damages  for  delay,  is 
not  sustained,  owing  to  mutual  delays,  with  no  provision  for 
apportionment,  partial  suspensions,  changes  in  conditions  and 
other  facts  established  by  the  evidence.  The  State  needs  no  relief, 
penal  in  effect,  to  help  it  out  in  this  case. 

Item  No.  1 

This  relates  to  the  retained  percentages,  amounting  to  the  sum 
of  $64,736.63.  From  this  there  should  be  deducted  either  the 
"  excess  '^  of  $45,215.50  actually  paid  by  the  State  for  completing 
the  work  on  the  basis  of  the  unit  prices  named  in  the  original  con- 
tract, or  the  "  excess  "  the  State  should  have  paid  for  that  pur- 
pose as  computed  on  the  principle  of  quantum  meruit.  A  majority 
of  the  judges  of  the  Court  of  Claims  took  the  latter  view,  while 
the  third  expressed  no  opinion  on  the  question.  The  decision  of 
that  court  is  not  res  ad  judicata  on  this  point,  because  it  was  not 
then  an  issue,  but  the  opinion  of  two  of  the  learned  judges,  given 
after  very  careful  and  intelligent  consideration  of  the  ease,  should 
carry  weight  with  the  referee. 

Alteration  IN'o.  7  was  authorized  by  the  contract  and  hence  was 
lawfully  made.  The  contract  provides  that  in  the  case  of  such 
an  alteration  "  an  allowance  or  deduction  "  shall  be  made  therefor, 
but  neither  contract  nor  statute  defines  the  basis  of  the  allowance. 
There  is  the  same  form  of  contract  prescribed  for  use  whether  the 
work  is  let  for  a  lump  sum  or  at  unit  prices,  and  the  allowance 
for  an  alteration  in  the  former  case  is  necessarily  governed  by 
reasonable  value.  As  the  statute  and  contract  are  silent  on  the 
subject,  is  it  not  a  fair  construction  to  hold  that  the  same  result 
was  intended  in  either  contingency  ?  There  was  no  provision,  as 
there  is  in  some  contracts,  that  the  additional  work  called  for  by 
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au  alteration  order  should  be  paid  for  at  the  "  contract  rate  for 
work  of  its  class."  Partial  payments  under  the  contract  are  based 
on  ''  the  value  of  the  work  performed,"  and  the  State  Engineer 
is  required  to  estimate  the  **  amount  of  work  done  "  and  "  to  com- 
pute the  value  thereof."  While  these  provisions  do  not  in  terms 
apply  to  the  allowance  to  be  made  under  an  alteration  order,  still 
no  other  provision  is  made  to  pay  for  such  work.  The  bid  for 
*^  clearing  "  was  not  at  a  unit  price,  but  for  the  lump  sum  of 
$1,000,  and  if  additional  clearing  had  been  required  by  an  altera- 
tion order,  the  only  basis  for  allowance  necessarily  would  have 
been  the  reasonable  value.  Unit  prices  were  bid  for  piles  of  a 
certain  length  and  for  castings  of  a  certain  kind,  but  suppose  an 
alteration  had  required  piles  of  a  length  and  castings  of  a  kind  not 
specified  and  more  expensive?  These  illustrations,  which  could 
be  extended,  show  that  the  engineer  \vould  have  been  compelled 
to  "  compute  the  value  "  in  some  cases,  and  why  not  in  all,  when 
there  is  no  provision  or  agreement  as  to  alteration  prices  ?  It  may 
be  plausible  to  argue  that  an  alteration  stands  as  if  part  of  the 
original  contract,  with  change  of  quantities  but  not  of  prices,  yet 
the  contract  does  not  so  provide,  as  would  be  expected  in  an 
instrument  so  carefully  prepared  by  the  State  for  its  own  pro- 
tection, if  such  were  the  intention.  A  partial  change  of  site  by 
lengthening  or  shifting  a  huge  structure  might  require  excavation 
and  construction  much  more  expensive,  owing  to  the  place  where 
the  additional  work  was  to  be  done  and  for  which  unit  prices 
would  be  inadequate  and  unjust.  Could  this  have  been  intended, 
when  nothing  was  said  upon  the  subject? 

There  is  force  in  the  argument  of  the  learned  counsel  for  the 
claimant  when  they  say,  "In  the  case  at  bar  the  right  of  the  State, 
if  it  ever  existed,  to  require  the  doing  of  additional  work  on  the 
basis  of  the  original  unit  prices,  regardless  of  value,  was  a  mere 
option,  and,  moreover,  it  was  expressly  provided  by  the  contract 
that  the  '  parties  mutually  agree  that  time  is  of  the  essence  of  this 
contract.'  These  words  were  as  applicable  to  the  State's  option 
as  they  were  to  the  contractor's  obligation  to  complete  the  work. 
It  is  an  invariable  rule  that  all  options  must  be  exercised  within 
the  time  expressly  agreed  upon  and  no  extension  of  time  can  be 
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implied.  Citing  Waterman  v.  Banks,  144  U.  S.  394,  and  other 
cases.  In  the  case  at  bar  the  time  originally  agreed  upon  for 
performance  of  the  work  was  extended,  not  because  of  any  fault 
or  omission  on  the  part  of  the  contractor,  but  because  the  con- 
tractor was  prevented  from  accomplishing  his  work  by  the  action 
of  the  State  and  because  the  time  necessary  for  the  completion  of 
the  work  was  increased  by  changes  of  plan.  *  *  *  Not  even 
within  this  altered  period  did  the  State  attempt  to  exercise  the 
power  of  alteration,  but  nearly  six  months  after  the  extended  time 
for  performance  had  expired  (during  a  large  part  of  which  time 
the  contractor  was  prevented  by  the  action  of  the  State  from 
proceeding  with  the  work)  the  State  attempted  to  compel  the 
contractor  to  do  additional  work,  not  upon  the  basis  of  its  fair 
value  under  the  conditions  then  existing,  but  upon  the  basis  of 
unit  prices  agreed  upon  four  years  before  for  work  of  a  different 
character,  to  be  done  in  a  different  place  and  at  a  different  time 
and  under  different  conditions.  It  is  too  clear  for  argument,  we 
submit,  that  this  was  an  attempt  to  carry  a  mere  option  beyond 
all  limits  of  precedent  or  fair  dealing.  To  produce  such  a  result 
the  language  of  the  contract  should  have  been  clear  and  explicit  in 
the  beginning  and  the  supplemental  agreements  should  have  pur- 
ported .not  merely  to  extend  the  time  for  performance  by  the  con- 
tractor of  the  work  originally  contracted  for,  but  also  to  extend 
the  time  of  the  State  for  the  exercise  of  its  option."  This  argu- 
ment has  a  strong  bearing  on  the  question  relating  to  the  basis  of 
an  "  allowance." 

I  am  of  the  opinion  that  the  measure  of  compensation  for  addi- 
tional work  is  its  reasonable  value  at  the  time  of  performance. 
This  construction  is  fair  to  both  parties,  for  the  result  would 
protect  the  State  as  well  as  the  contractor  from  loss  owing  to  the 
change.  Computed  on  this  basis,  according  to  my  view  of  the 
evidence,  the  difference  between  the  amount  paid  by  the  State 
under  contract  as  relet  and  that  which  would  have  been  payable  to 
the  claimant's  assignor  under  the  original  contract,  is  the  sum  of 
$17,832.58.  This  entitled  the  claimant  to  recover  under  item 
No.  1  the  sum  of  $46,904.05. 
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Item  No.  9 

This  is  for  the  increased  expense  of  excavating  below  the  lowest 
level  required  by  the  plans,  done  under  the  written  orders  of  the 
Deputy  State  Engineer,  and  hence  claimed  as  an  extra. 

An  examination  of  all  the  plans  for  lock  No.  2,  and  of  the  other 
evidence  relating  to  the  same,  including  especially  the  elevations, 
has  convinced  me  that  a  maximum  depth  of  excavation  was  pro- 
vided, and  that  the  contractor  was  not  obliged  to  go  below  that 
level  without  the  written  order  of  the  engineer  in  charge. 

The  black  line  placed  on  the  plan  by  Mr.  Allen,  the  Deputy 
State  Engineer  who  prepared  it,  was  a  part  of  the  plan  as  it  was 
to  be  executed.  It  was  not  placed  there  as  an  estimate  of  where 
solid  rock  would  be  found,  but  to  guide  the  contractor  and  mark 
the  level  where  he  was  to  cease  excavating  unless  otherwise  ordered. 
It  was  not  a  mere  memorandum  of  expectation  where  rock  would 
probably  be  found,  for  a  plan  is  to  guide  the  contractor  in  making 
his  bid  and  in  executing  the  contract  when  awarded.  The  plan 
required  by  the  Barge  Canal  Law  is  the  foundation  of  the  contract 
and  every  line  means  something  to  be  done  or  omitted  or  limited 
in  performing  the  contract,  unless  explained  on  the  plan  or  in  the 
contract.  According  to  specification  21  the  lines  indicating  the 
maximum  level  of  excavation  are  equal  in  authority  to  those  con- 
trolling the  lateral  extent  of  excavation.  It  would  be  a  strange 
place  to  record  the  guess  or  estimate  of  the  deputy  as  to  what 
would  be  found  in  the  bowels  of  the  earth.  I  reject  that  theory, 
and  adopting  the  theory  of  the  engineer  who  prepared  the  plans, 
as  stated  by  him  in  his  testimony,  find  as  a  matter  of  fact  and 
hold  as  matter  of  law  that  the  solid  black  line  marked  the  lowest 
level  to  which  excavation  was  to  proceed  except  at  the  option  of 
the  State  and  as  required  by  the  written  order  of  its  engineer. 

The  claimant  is  entitled  to  recover  under  item  No.  9  for  the 
increased  expense,  owing  to  depth,  timber  construction  and  exca- 
vation by  hand  and  derrick,  of  extra  work  not  called  for  by  the 
contract,  but  not  including  increased  cost  of  labor  owing  to  delay 
caused  by  the  State,  the  sum  of  $9,012.21,  with  the  usual  15 
per  cent  profit,  amounting  in  all  to  $10,864.04. 
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Item  No.  10 

This  is  "  for  excavation  done  pursuant  to  the  contract  within 
the  lines  and  stakes  set  by  the  State  Engineer,  but  which  after- 
wards became  useless  and  had  to  be  filled  in,  by  reason  of  change 
of  plans,  916  yards,  at  $.40  per  cubic  yard  for  excavation  and  $.12 
per  cubic  yard  for  forming  embankment,  $476.32." 

While  this  excavation  was  done  pursuant  to  the  contract,  it 
became  useless  owing  to  action  by  the  State,  and  hence  may  be 
recovered  for  regardless  of  the  contract.  The  State  concedes  the 
facts  but  denies  liability.  Without  comment  I  find  that  the 
claimant  is  entitled  to  recover  under  item  No.  10  the  sum  of 
$476.32. 

Item  No.  12 

This  is  "  for  special  heavy  timber  construction  in  the  year  1908, 
made  necessary  by  changes  of  plans  and  not  required  by  the  con- 
tract, furnished  as  extra  work  pursuant  to  written  order  of  the 
Deputy  State  Engineer;  dated  July  6,  1908,  at  actual  cost  plus 
15  per  cent,  $8,275.33,  and  for  increased  cost  of  excavation  due 
to  timber  construction  required  by  the  State  Engineer  as  extra 
work,  $48,443.58,  making  a  total  of  $56,719.91,  which  includes 
$9,609.66  for  work  below  the  lowest  level  required  by  the  plans, 
constituting  the  damages  alleged  under  Item  9,  and  which  also 
includes  a  loss  due  to  the  increased  cost  of  labor  and  materials 
amounting  to  $3,401.88,  which  loss  is  also  partly  attributable  to 
the  action  of  the  State  in  delaying  the  progress  of  the  work  as 
herein  alleged  and  included  as  part  of  the  damages  for  delay 
alleged  undor  the  several  items." 

The  special  heavy  timber  construction  and  the  increased  cost  of 
excavation  due  to  timber  construction  are  extra  work,  but  all  not 
included  in  the  award  under  item  No.  9  has  been  paid  for  and 
satisfied,  as  the  evidence  shows.  The  contractor  presented  its  final 
account  for  the  extra  work  in  question,  amounting  to  the  sum  of 
$27,252.62,  which  was  approved  by  the  Canal  Board,  paid  by  the 
Superintendent  of  Public  Works  and  receipted  for  by  the  con- 
tractor. A  final  account  is  presumed  to  be  the  entire  account  and 
this  presumption  has  not  been  rebutted.     The  result  was  in  the 
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nature  of  an  accord  and  satisfaction.    Fuller  v.  Kemp,  138  N.  Y. 
231.     No  allowance  is  made  under  this  item. 

Item  No.  19 
This  is  "  for  rebuilding  core-wall  excavation  from  station  2-13.5 
pursuant  to  change  of  plans,  in  the  year  1908,  involving  hauling 
of  material  up  a  steep  grade,  dumping  and  rehandling  the  same 
by  hand  and  tamping,  at  a  cost  of  $56.88."  The  evidence  supports 
this  item  and  without  discussion  it  is  allowed,  with  the  usual  15 
per  cent,  amounting  to  the  sum  of  $65.41. 

Summary 

Item  No.  1 $46,904  05 

Item  No.  9 10,364  04 

Item  No.  10 476  32 

Item  No.  19 : 65  41 


Total   $57,809  82 


The  claimant  should  recover  the  sum  of  $57,809.82,  with  inter- 
est, to  be  adjusted  when  the  findings  are  signed. 

I  deprecate  this  harsh  conclusion,  which,  under  compulsion  of 
law,  I  am  compelled  to  announce.  It  would  gratify  me  to  learn 
that  I  am  wrong  through  the  judgment  of  a  higher  court  leading 
to  a  more  equitable  result. 

Findings  may  be  prepared  accordingly  and  settled  upon  a 
notice  of  five  days  by  either  party  to  the  other.  I  request  the 
personal  attendance  of  counsel  for  both  parties  when  the  findings 
are  presented  for  settlement,  as  the  proposed  findings  will  then  be 
passed  upon  and  the  aid  of  counsel  will  be  needed. 
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I.  M.  LuDiNGTON  Sons,  Inc.,  v.  State  of  New  York 

No.  1754-A 

(Filed  January  25,  1917) 

Claim  for  damages  in  connection  with  barge  canal  contract  No.  62. 

On  August  11,  1910,  the  claimant  entered  into  an  agreement  with  the  state, 
known  as  contract  No.  62,  to  improve  the  Erie  canal  from  the  west  line  of 
Monroe  county  to  the  east  end  of  contract  29  at  Eagle  Harbor. 

The  contractor  took  possession  of  that  part  of  the  canal  embracing  the 
Holley  Trough,  assembled  thereon  a  plant  designed  to  do  the  work  and 
progressed  with  the  work  excavating  the  earth  and  constructing  the  side 
walls  until  January  13,  1911,  when  the  resident  engineer  in  charge  stopped 
further  excavation  in  the  north  embankment  of  the  canal  pending  a  decision 
of  the  division  engineer  as  to  whether  sheet  piling  should  be  driven  along 
the  inner  toe  of  the  wall,  and  in  making  such  order  one  of  the  engineers  in 
charge  orally  advised  the  contractor  to  keep  its  working  organization  intact 
so  as  to  proceed  with  the  work  as  soon  as  the  question  raised  had  been  deter- 
mined. The  Referee  held  that  under  the  circumstances  the  contractor  was 
justified  in  maintaining  his  working  organ iza;tion  until  the  decision  with 
reference  to  sheet  piling  was  determined. 

WTiile  the  contractor  was  engaged  in  laying  the  concrete  for  the  wall  on 
the  south  side  of  the  canal,  the  resident  engineer  on  February  4,  1911,  made 
an  oral  order  directing  the  contractor  to  stop  laying  further  concrete  base 
for  the  wall  on  the  south  side  until  the  question  could  be  determined  by 
the  division  engineer  as  to  whether  piles  should  be  driven  underneath  the 
wall  in  order  to  maintain  the  weight  of  the  walls;  the  resident  engineer  at 
the  same  time  instructed  the  contractor  that  he  might  proceed  with  the 
laying  of  the  concrete  for  the  top  walls  on  the  bases  already  constructed. 
The  Referee  held  that  the  contractor  was  justified  in  maintaining  his  labor 
force  for  the  grinding,  mixing  and  laying  of  the  concrete  pending  the  determi- 
nation of  the  question  raised  by  the  resident  engineer. 

The  decision  on  the  questions  raised  was  not  made  until  March  8,  1911. 
when  it  was  held  that  the  sheet  piling  and  the  driving  of  piles  under  the  base 
of  the  south  wall,  were  not  necessary  and  the  stop  orders  were  thereby  lifted 
so  as  to  permit  the  contractor  to  proceed  with  the  work.  The  result,  how- 
ever, was  to  delay  the  contractor  for  a  period  of  two  months.  The  Referee 
held  that  tlie  stop  orders  of  January  13,  1911,  and  of  February  4,  1911,  were 
unneceHsary,  were  improvidently  granted  and  were  unreasonable,  and  that 
consequently  the  state  became  liable  to  the  claimant  for  the  damages  suffered 
by  it  by  reason   of  such  stop  orders. 

After  tlie  contractor  had  commenced  work  in  the  fall  of  1911  it  was  served 
with  alteration  order  No.  1,  as  set  forth  in  findings  19  and  25.     It,  however, 


Opinions  of  Official  Referees  189 

Report  by  Hon.  Albert  Haight 

» 

progressed  with  the  work  until  November  29,  1911,  when  it  was  served  with 
an  order  by  the  resident  engineer  prescribing  the  method  to  be  used  by  the 
contractor  in  excavating  for  the  canal  walls  and  in  doing  the  work  on  the 
concrete  sides  and  floor  sections.  The  effect  of  this  order  was  to  prevent  the 
contractor  from  doing,  during  the  season  of  1911-12,  certain,  work  upon  which, 
if  the  contractor  had  been  enabled  to  do  it,  it  would  have  made  certain  profits. 
The  Referee  held  that  this  order  was  unnecessarily  burdensome  to  the  con- 
tractor, necessitating  delays  and  increasing  the  expense  of  construction  and 
was  unreasonable,  and  accordingly  held  that  the  state  was  liable  to  the  con- 
tractor for  the  damages  suffered  by  reason  of  the  loss  of  profits  occasioned 
by  said  order. 

The  claimant  in  its  brief  presented  various  items  resulting  from  the  delays 
caused  by  the  state,  and  also  a  claim  for  loss  of  profits  arising  from  the  work 
that  could  have  been  performed  and  was  not  completed  because  of  such 
interruptions.  The  Referee  held  that  both  claims  for  damages  could  not  be 
allowed.  If  the  claimant  was  awarded  damages  directly  suffered  from  the 
interruptions,  tlie  damages  awarded  presumably  would  make  good  his  losses, 
and  if  on  top  of  that  he  should  be  awarded  a  sum  by  way  of  profits  on  work 
not  performed,  it  would  be  doubling  up  the  award.  If,  however,  the  con- 
tractor is  awarded  profits  on  the  work  remaining  unperformed,  it  is  upon 
the  assumption  that  the  work  could  have  been  performed,  were  it  not  for  the 
delays  caused  by  the  interruption,  and  therefore  that  he  should  recover  just 
the  amoimt  that  he  would  have  earned  under  the  contract  had  there  been  no 
interruption  whatever.  The  Referee  adopted  the  latter  basis  as  the  proper 
measure  for  the  damages  suffered  by  the  contractor  by  reason  of  the  improper 
delays  encountered  during  the  closed  season  of  1911-12,  the  design  being 
to  place  the  contractor  in  the  same  position  it  would  have  been  in  had  no 
improper  orders  been  granted  and  it  had  been  permitted  to  proceed  without 
delays  attributable  to  the  stale. 

Egburt  E.  Woodbury,  Attorney-General  (Alfred  L.  Becker, 
Deputy  Attorney-General),  for  State. 

Edward  Herrmann,  for  claimant. 

Eepoet  by  Hon.  Albert  Haiqht,  Official  Referee 

To  the  Honorable,  the  Court  of  Claims  of  the  State  of  New 
York: 

Pursuant  to  an  order  of  the  Court  of  Claims  of  the  State  of 
"New  York  entered  upon  the  stipulation  of  the  Attomey^General 
with  the  attorney  for  the  claimant  herein,  a  copy  of  which  order 
and  stipulation  bearing  date  August  4,  1915,  is  on  file  with  the 
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clerk  of  the  Court  of  Claims,  there  was  referred  to  the  under- 
signed, pursuant  to  chapter  229  of  the  Laws  of  1911,  to  hear, 
try  and  determine  the  questions  involved  in  the  claim  filed  by 
the  claimant  with  the  Board  of  Claims  on  the  9th  day  of  July, 
1914,  numbered  1754-A. 

I,  the  undersigned  referee,  do  respectfully  report: 

That  on  the  15th  day  of  November,  1915,  there  appeared 
before  me  at  the  office  of  the  Attorney-General,  299  Broadway, 
New  York,  Edward  Herrmann,  as  attorney  for  the  claimant 
herein,  and  Egburt  E.  Woodbury,  Attorney-General,  by  Alfred 
L.  Becker,  Deputy  Attorney-General,  for  the  State  of  New  York, 
and  thereupon  the  case  was  called  for  trial. 

The  oath  of  the  referee  required  by  statute  was  then  waived 
by  the  stipulation  of  all  the  parties  in  the  case. 

The  trial  then  commenced  and  was  continued  from  time  to 
time  upon  divers  subsequent  days  by  adjournment  upon  the 
request  and  consent  of  the  parties  herein  at  the  office  of  the 
Attorney-General  in  the  city  of  New  York,  and  subsequently  at 
the  office  of  the  referee  in  the  city  of  Buffalo  until  the  close  of 
the  evidence  and  the  conclusion  of  the  trial  on  the  9th  day  of 
November,  1916,  at  which  time  the  evidence 'was  closed  and  the 
attorneys  submitted  oral  argument,  reserving  the  right  to  file 
additional  reply  briefs  with  the  requests  to  find,  which  were  sub- 
sequently received  by  me  on  the  24th  day  of  November,  1916, 
at  which  time  the  case  was  finally  deemed  submitted. 

Now,  after  hearing  Alfred  L.  Becker,  Deputy  Attorney-Gen- 
eral on  behalf  of  the  State,  and  Edward  Herrmann,  attorney  on 
behalf  of  the  claimant,  and  due  deliberation  having  been  had, 
I  find  and  decide  as  follows: 

FINDINGS  OF  FACT 

I 

On  the  11th  day  of  August,  1910,  the  claimant,  I.  M.  Lud- 
ington Sons,  Inc.,  of  Eochester,  N.  Y.,  a  corporation  doing  busi- 
ness in  the  State  of  New  York,  entered  into  an  agreement  with 
the  State  of  New  York,  knowTi  as  contract  No.  62,  pursuant  to 
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chapter  147  of  the  Laws  of  1903,  and  the  acts  amendatory 
thereof,  to  improve  the  Erie  canal  from  the  west  line  of  Monroe 
county  to  the  east  end  of  contract  29  at  Eagle  Harbor,  a  length 
of  14.15  miles,  based  upon  estimates  of  quantities  and  informa- 
tion for  proposers  and  specifications  for  preliminary  estimates 
of  quantities  and  cost  embraced  in  sheets  1  to  140  inclusive, 
made  by  the  State,  and  the  bids,  or  itemized  proposals  made  by 
the  claimant,  a  copy  of  which  is  made  a  part  of  this  report,  the 
same  being  on  file  with  the  clerk  of  the  Court  of  Claims  in  con- 
nection with  the  report  made  in  claim  No.  1552-A  between  the 
same  parties. 

II 

Under  the  provisions  of  the  contra<5t  the  contractor  covenanted 
and  agreed  to  furnish  all  work,  labor  and  services  and  material 
of  every  kind  and  to  do  and  perform  each  and  every  act  and 
thing  necessary  or  proper  for  the  improvement  of  the  Erie  canal 
in  accordance  with  the  plans  and  specifications  for  said  work 
thereto  annexed,  forming  a  part  thereof,  and  to  fully  complete 
said  improvement  in  accordance  with  the  true  intent  and  mean- 
ing of  said  plans  and  specifications  without  any  further  other 
or  different  expense  of  any  nature  whatsoever  to  the  State 
excepting  the  consideration  to  be  paid  therefor  by  the  State  as 
herein  more  particularly  mentioned. 

Ill 

Under  section  6  of  the  contract  it  is  mutually  agreed  that 
the  State  reserves  the  right  until  the  final  completion  and  accept- 
ance of  the  work,  to  make  such  additions  to  or  deductions  from 
such  work  or  changes  in  the  plans  and  specifications  covering 
the  work,  as  may  be  necessary,  and  the  contract  shall  not  be 
invalidated  thereby;  and  the  contractor  shall  do  and  complete 
the  work  in  accordance  with  such  additions  to  or  deductions 
from  or  changes  in  the  plans  and  specifications,  and  no  claim 
ghall  be  made  by  the  contractor  for  any  loss  of  profits  because  of 
any  such  change  or  by  reason  of  any  variation  between  the 
quantities  of  the  approximate  estimate  and  the  quantities  of  the 
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work  as  done ;  and  that  the  amount  of  payment  for  such  work  shall 
be  based  upon  item  prices  specified  in  this  contract,  if  there  be 
such;  but  if  such  additions,  deductions  or  changes  shall  require 
the  furnishing  of  items  of  labor  or  materials  or  both  other  than 
those  for  which  prices  are  fixed,  the  contractor  shall  nevertheless 
perform  the  work  and  furnish  the  materials,  when  properly 
ordered  so  to  do,  and  the  compensation  therefor  shall  be  deter- 
mined by  the  contract  price  of  similar  items,  if  there  be  any 
such,  so  far  as  may  be,  and  if  there  be  no  item  prices  of  a  , 
similar  nature,  then  compensation  shall  be  fixed  by  mutual  agree- 
ment based  on  the  market  prices  so  far  as  such  prices  may  be 
made  applicable  thereto. 

IV 

Under  section  9  of  the  contract,  it  is  further  mutually  agreed 
that  no  extra  or  unspecified  work  shall  be  certified  for  payment 
or  paid  for  unless  said  work  is  done  pursuant  to  the  written 
order  of  the  State  Engineer  and  approved  by  the  Canal  Board. 


Under  section  10  the  contractor  agrees  that  he  has  satisfied 
himself  by  his  own  investigation  and  research  regarding  all  the 
conditions  affecting  the  work  to  be  done  and  labor  and  material 
needed,  and  that  his  conclusion  to  execute  this  contract  is  based 
on  such  investigation  and  research,  and  not  on  the  estimate  of 
the  quantities  or  other  information  prepared  by  the  State 
Engineer,  and  that  he  shall  make  no  claim  against  the  State 
because  any  of  the  estimates,  tests  or  representations  of  any 
kind  affecting  the  work  made  by  any  officer  or  agent  of  the  State, 
may  prove  to  be  in  any  respect  erroneous. 

VI 
Under  section  11,  it  is  further  mutually  agreed  that  if,  in  the 
judgment  of  the  State  Engineer,  the  work  is  not  being  performed 
according  to  the  contract  or  for  the  best  interests  of  the  State,  he 
shall  so  certify  to  the  Canal  Board,  and  the  Canal  Board  shall 
thereupon  have  power  to  suspend  or  stop  the  work  imder  this 
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contract  while  it  is  in  progress  and  direct  the  Superintendent  of 
Public  Works,  and  it  shall  thereupon  become  his  duty,  to  com- 
plete the  same  in  such  maimer  as  will  accord  with  the  contract 
specifications,  and  be  for  the  best  interests  of  the  State;  or,  at 
the  option  of  the  Canal  Board,  that  the  contract  may  be  cancelled 
and  the  work  readvertised  and  relet  in  the  manner  prescribed  in 
chapter  147  of  the  Laws  of  1903,  as  amended,  entitled,  "An  act 
making  provision  for  issuing  bonds  to  the  amount  of  not  to  exceed 
one  hundred  and  one  million  dollars  for  the  improvement  of  the 
Erie  canal,  the  Oswego  canal  and  the  Champlain  canal,  and 
providing  for  the  submission  of  the  same  to  the  people  to  be 
voted  upon  at  the  general  election  to  be  held  in  the  year  1903," 
and  in  such  case  that  any  excess  in  the  cost  of  completing  the 
contract  beyond  the  price  for  which  the  same  was  originally 
awarded,  shall  be  charged  to  and  paid  by  the  contractor.  If  at 
any  time  in  the  conduct  of  the  work  it  shall  become  apparent  to 
the  State  Engineer  that  any  item  in  the  contract  will  exceed  in 
quantity  the  Engineer's  estimate  by  more  than  15  per  centum, 
the  Engineer  shall  so  certify  to  the  Canal  Board  and  the  Canal 
Board  shall  thereupon  determine  whether  the  work  in  excess 
thereof  shall  be  completed  by  the  contractor  under  the  terms  and 
at  the  prices  specified  in  the  contract,  or  whether  it  shall  be  done 
and  furnished  by  the  Superintendent  of  Public  Works,  or 
whether  a  special  contract  shall  be  made  for  such  excess,  in  the 
manner  prescribed  as  aforesaid.  If  the  Canal  Board  shall  deter- 
mine that  such  work  in  excess  of  the  Engineer's  estimate  shall 
be  completed  by  the  contractor,  he  shall  complete  the  same  under 
the  terms  and  at  the  prices  specified  herein. 

V* 

Under  section  15,  the  contractor  shall,  immediately  after  the 
execution  of  this  contract,  begin  the  necessary  preparations  to 
do  the  work,  and  promises  and  agrees  that  the  work  shall  be 
fully  completed  on  or  before  the  1st  day  of  May,  1913.  The 
contractor  agrees  to  notify  the  Superintendent  of  Public  Works 
and  the  State  Engineer  one  week  in  advance  of  actual  operations. 

*  So  in  original. 

7 


194  New  Yokk  State  Coikt  of  Claims 

1.  M.  Ludiiigtoii  Sons,  Inc.,  t*.  State  of  New  York 

111  the  event  that  the  State  shall  not  have  fully  acquired  pos- 
session of  the  lands,  struelures  or  waters  within  the  contract  site, 
when  said  contractor  is  ready  to  begin  actual  operations,  the 
time  for  the  completion  of  this  contract  shall  be  deemed  extended 
for  a  period  equal  to  the  time  of  the  actual  delay  caused  thereby. 

VI* 

Under  section  16,  the  parties  mutually  agree  that  time  is  of 
the  essence  of  this  contract  and  that  the  damages  to  the  State 
for  failure  of  the  contractor  to  have  fully  completed  the  work 
on  or  before  the  date  last  mentioned,  shall  be  seventy  dollars 
per  day  for  each  day  after  the  said  date  that  shall  elapse  before 
the  work  shall  \)e  fully  completed,  which  amount  shall  in  no 
event  be  considered  as  a  i)enalty,  or  othenvise  than  the  liquidated 
and  adjusted  damages  of  the  State  because  of  said  delay  and 
which  damages  the  contractor  shall  promptly  pay,  and  which 
damages  the  Superintendent  of  Public  Works  may  retain  from 
any  moneys  which  othen\'ise  shall  be  payable  to  the  contractor; 
and  in  the  event  that  the  moneys  j)ayable  as  aforesaid  are  not 
sufficient  to  fully  compensate  the  State  because  of  such  delay, 
then  the  contractor  promises  and  agrees  to  pay  the  balance  of 
said  damages  to  the  State  ])rom})tly  upon  demand  by  the  Superin- 
tendent of  Public  Works. 

VII 

Tnder  section  17,  the  work"  shall  l)e  conducted  so  as  not  to 
interfere  with  the  navigation  of  the  present  canal  and  the  safety 
of  such  banks  and  structures  as  may  ]ye  r(X]uired  for  that  pur- 
pose, bet,ween  the  fifteenth  day  of  May  and  the  fifteenth  day 
of  Xoveml)er  of  each  year,  during  the  i)rogress  of  the  work.  Such 
precautionary  measures  as  may  be  necessary  and  in  addition 
such  as  may  ]ye  j)rescribed  by  the  Suj^erintendent  of  Public 
Works  to  guard  against  the  interruption  or  injury  to  navigation 
shall  l)e  taken  and  observed  by  the  contractor,  at  his  own  ex])ense. 
Should  the  contractor  fail  to  proin])tly  carry  out  such  pre- 
cautionarv  measures,  the  Su])erinteiident  of  Public  Works  mav 
employ  men,  procure  nuiterial  and  iK^'form  such  operations  as 


•  So  in  original. 
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may  be  necessary  in  taking  such  measures.  The  expense  thus 
incurred  by  the  Suj)eriiitenclent  of  Public  Works  shall  be  audited 
by  the  Canal  Board,  and  the  amount  as  thus  fixed  shall  be  con- 
clusive upon  the  parties,  and  payable  by  the  contractor  to  the 
State.  The  Superintendent  of  Public  Works  may  deduct  said 
amount  from  any  moneys  which  otherwise  would  be  payable, 
pursuant  to  this  contract,  to  the  contractor,  and  if  the  amount 
payable  is  not  sufficient,  the  contractor  shall  immediately  pay 
to  the  Superintendent  of  Public  Works  the  balance  thereof. 

VIII 

Under  section  18,  all  measurements,  inspection  and  estimates 
shall  be  made  by  the  State  Engineer  and  the  engineers  and 
inspectors  appointed  by  him,  during  the  progress  of  the  work, 
and  all  work  shall  be  executed  to  the  satisfaction  of  the  Superin- 
tendent of  Public  Works  and  the  State  Engineer  and  Surveyor 
and  in  conformity  with  the  instructions  of  the  latter.  The  con- 
tractor agrees  that  all  work  or  material  which  may  be  rejected 
by  the  State  Engineer  or  his  representatives  aforesaid,  shall  at 
once  be  removed  from  the  site  of  the  work  bv  the  contractor  at 
his  own  expense  and  replaced  by  satisfactory'  w^ork  or  material. 
The  contractor  shall  at  all  times  employ  a  sufficient  number  of 
competent  workmen  and  provide  sufficient  and  proper  materials 
to  ensure  the  completion  of  the  work  within  the  time  stipulated. 
Any  foremen  or  workmen  who  may  be  in  the  employ  of  the  con- 
tractor, and  whom. the  State  Engineer  or  the  Special  Deputy 
Engineer  or  Resident  Engineer  deem  incomj)eteiit  or  unfit,  shall, 
at  the  direction  of  the  State  Engineer  or  the  Special  Deputy 
Engineer  or  Resident  Engineer,  be  immediately  dismissed  from 
the  work. 

IX 

Under  section  19,  the  contractor  shall  maintain  an  office  upon 
the  work  or  so  close  thereto  as  to  be  conveniently  accessible,  and 
it  is  agreed  that  any  written  direction  or  request  of  the  State 
Engineer  or  of  the  Special  Deputy  Engineer  or  Resident 
Engineer,  delivered  to  a  person  in  charge  of  said  office,  or,  in 
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the  event  of  the  absence  of  any  such  person  from  the  office,  left 
therein  in  a  conspicuous  place,  or  affixed  to  the  door  thereof, 
shall  have  the  same  force  and  effect  as  if  communicated  to  the 
contractor  personally. 

X 

Under  section  20,  the  contractor  agrees  to  employ  an  English- 
speaking  foreman  with  each  separate  number  of  persons  who 
may  be  employed  on  said  work  and  that  instructions  and  direc- 
tions concerning  the  work  given  such  foremen  by  the  State 
Engineer  or  the  Special  Deputy  Engineer  or  Resident  Engineer 
shall  have  the  same  force  and  effect  as  if  personally  communicated 
to  the  contractor. 

XI 

Under  section  21,  it  is  further  agreed  that,  so  long  as  any 
lawful  or  proper  direction  concerning  the  work  or  material,  given 
by  the  State  Engineer,  the  Special  Deputy  Engineer  or  Resident 
Engineer  shall  remain  uncomplied  with,  the  contractor  shall  not 
be  entitled  to  have  any  estimate  made  for  the  purpose  of  payment, 
and  tbat,  so  long  as  such  direction,  or  any  lawful  or  proper 
direction  given  by  the  Superintendent  of  Public  Works  or  his 
Deputy  pursuant  to  paragraph  seventeen  hereof  remains  uncom- 
plied with,  the  contractor  shall  not  be  entitled  to  have  any  pay- 
ment made  on  account  of  work  done  or  material  furnished. 

XII 

Under  General  Requirements  No.  2,  all  measurements,  inspec- 
tions and  estimates  during  the  progress  of  the  work  described 
under  these  specifications  shall  be  made  by  the  State  Engineer 
or  his  duly  authorized  representatives  hereinafter  referred  to  as 
"  the  Engineer."  The  work  shall  be  executed  to  his  satisfaction 
and  in  oonformitv  with  his  instructions,  and  in  such  order  and 
sequence  as  he  shall  approve  or  direct,  provided,  however,  that  all 
the  requirements  of  the  contract  for  the  work  and  of  these 
specifications  be  fulfilled  and  subject  to  the  approval  of  the  work 
by  the  State  Engineer  and  Superintendent  of  Public  Works,  as 
required  by  law. 
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XIII 

Under  General  Requirements  Xo.  21,  excavation  shall  be  made 
only  to  such  lines  and  grades  as  are  shown  on  the  plans  as  here- 
inafter specified,  or  as  may  be  fixed,  in  accordance  with  the  plans 
and  specifications,  from  time  to  time  by  the  Engineer.  Where 
structures  occur,  the  lines  and  grades  shown  on  the  plans  shall 
be  considered  as  approximate  only  and  they  will  be  fixed  by  the 
State  Engineer  in  writing,  as  circumstances  require,  to  give  a 
satisfactory  structure.  No  structure  shall  be  commenced  with- 
out the  Engineer's  approval.  If,  during  the  progress  of  the 
excavation  for  any  structure,  or  protection  work,  it  appears 
that  the  sides  will  cave  or  slide  in  a  manner  that  will  necessitate 
excavation  outside  of  the  limits  shown  on  the  plans  or  will 
endanger  the  banks,  the  Engineer  may  direct  that  the  excavation 
be  stopped  until  such  time  as  the  contractor  is  ready  to  put  in 
the  foundation  or  a  part  of  the  foundation  of  the  structure,  and 
that  the  final  excavation  be  made  in  such  lengths  only  as  can  be 
immediately  completed  and  built  up  to  the  caving  line.  All 
material,  the  removal  of  which  is  necessitated  by  the  contractor's 
negligence  or  delay  in  prosecution  of  work,  shall  be  removed  and 
disposed  of  at  his  expense.  Slides,  rain  or  seepage,  wash,  caves, 
etc.,  not  due  to  the  -contractor's  negligence  or  delay  in  prosecution 
of  the  work,  occurring  at  any  time  prior  to  the  completion  of  the 
contract,  shall  be  removed  by  the  contractor,  if  so  directed  by 
the  Engineer,  and  if  wash  wall  or  other  protection  is  displaced 
by  such  slides  or  caves,  etc.,  it  shall  be  replaced  to  the  extent 
directed. 

The  removal  and  dumping  of  the  material  will  be  paid  for  at 
the  contract  price  for  excavation  and  the  replacing  -of  the  pro- 
tection at  the  corresponding  contract  price  for  that  protection. 
All  finished  surfaces  shall  conform  closely  to  the  lines  fixed 
and  shall  be  dressed  true  and  smooth. 

No  rock  or  other  material  shall  project  inside  of  the  established 
lines  of  the  cross-section,  and  all  projections  which,  in  the  opinion 
of  the  Engineer,  may  cause  damage  to  boats  shall  be  trimmed  or 
broken  off  as  required. 

If  it  appears  during  the  progress  of  the  work  that  flatter 
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slopes  than  those  shown  on  the  drawings  for  the  sides  of  excava- 
tions will  be  advisable,  the  Engineer  may  direct  that  the  material 
be  excavated  to  an  amount  sufficient  to  secure  stabilitv.  All  such 
additional  excavation  will  be  paid  for  at  the  contract  price  for 
excavation. 

XIV 

Under  Special  Specifications  2s,  it  is  stated,  excavation  on 
this  contract  may  be  done  either  when  the  water  is  drawn  off  from 
the  present  canal  during  the  months  of  the  closed  canal  season, 
or  by  dredging  during  the  months  when  the  present  canal  is  in 
operation  under  conditions  to  be  imposed  by  the  Superintendent 
of  Public  Works,  so  far  as  the  safety  of  the  present  canal  or  the 
interference  with  navigation  is  concerned. 

XV 

Under  section  18s,  of  the  Special  Specifications,  it  is  provided 
that  the  work  shall  be  conducted  by  the  contractor  who  shall  place 
all  banks,  structures  and  the  prism  of  the  canal,  wherever  they 
have  been  interfered  with  by  his  work,  in  proper  condition  for 
canal  navigation  so  that  the  opening  of  navigation  on  that  date 
will  not  be  delaved. 

Where  the  execution  of  the  work  on  any  contract  requires  a 
change  in,  or  interference  with  the  towing-path  of  the  existing 
canal  the  contractor  shall  maintain  a  towing-path  in  a  condition 
satisfactory  to  the  Superintendent  of  Public  Works,  for  the 
passage  of  canal  animals;  vshall  provide  and  maintain  the 
necessary  change  bridges,  or  shall  provide  tugs  or  tow-boats  and 
shall  tow  all  boats  which  use  animal  traction  through  any  portion 
of  the  canaJ  on  his  contract  where  he  has  not  provided  a  towing- 
path  satisfactory-  to  the  Superintendent  of  Public  Works. 

The  contractor  shall,  for  the  purpose  of  maintaining  navigation, 
construct  timber  tow-i)aths  as  shown  on  sheet  Xo.  92  in  front  of 
the  north  abutments  of  the  bridge  at  Holley  and  the  Ingersoll 
and  Main  street  bridges  at  Albion,  also  the  timber  tow-paths,  as 
shown  on  sheet  Xo.  64  in  front  of  the  guard  gate  abutments.  He 
shall  also  construct  timber  tow-paths  in  front  of  the  north  abut- 
ments of  all  other  new  bridges  included  under  this  contract,  the 
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details  of  construction  to  be  similar  and  equal  in  all  respects  to 
that  shown  on  sheet  Xo.  92,  the  length  of  the  timber  tow-paths 
being  varied  to  fit  the  abutments.  He  shall  maintain  and  deliver 
them  to  the  State  in  a  satisfactory  condition  upon  the  completion 
of  the  contract  all  in  a  manner  satisfactory  to  the  Superintendent 
of  Public  Works. 

Payment  for  all  labor  and  material  used  in  constructing  and 
maintaining  the  timber  towi)aths  at  the  bridges  and  guard  gates 
noted  above,  and  in  maintaining  navigation  as  above  specified, 
will  be  included  in  the  contract  price  for  maintaining  navigation. 

XVI 

On  or  about  the  28th  day  of  Septeml)er,  1'910,  the  claimant 
herein  as  contractor  of  the  State  in  contract  Xo.  62  entered  into 
an  agreement  with  the  Gabriel  Brothers  Construction  Company, 
a  corporation  organized  under  the  laws  of  the  State  of  Xew  York, 
as  sub-contractor  for  the  improvement  of  that  portion  of  the  Erie 
canal  on  contract  62  Ivinc:  westerly  of  Monroe  county  line  to 
about  200  feet  west  of  the  Holley  bridge,  including  the  abut- 
ments of  the  bridge  crossing  the  canal,  a  distance  of  about  one 
mile.  That  thereupon  the  Gabriel  Brothers  Construction  Com- 
pany undertook  the  performance  of  the  requirements  of  the 
contract  Xo.  62  on  that  portion  so  sublet  to  it  and  proceeded  with 
the  work  thereon  until  the  2d  day  of  August,  1912,  at  which  time 
the  said  Gabriel  Brothers  Construction  Company  entered  into 
another  agreement  with  I.  ^f.  Ludington  Sons,  Inc.,  the  con- 
tractor herein,  in  and  by  which  agreement  the  Gabriel  Brothers 
Construction  Conij)any  conceded  its  inability  to  carry  out  and 
fulfill  the  conditions  of  its  contract  and  thereupon  the  contract 
was  surrendered  and  cancelled.  The  said  Gabriel  Brothers  Con- 
struction Company  transferred  and  conveyed  to  the  I.  M.  Lud- 
ington  Sons,  Inc.,  all  its  right,  title  and  interest  in  and  to  the 
percentages  retainr<l  by  the  State  and  also  assigned  and  conveyed 
to  I.  M.  Ludington  Sons,  Inc.,  all  claims  now  held  by  the  Gabriel 
Brothers  Construction  Company  against  the  State  for  delays  of 
work  under  the  contract  or  otherwise,  whether  such  glaims  have 
been  heretofore  filed  wnth  the  Court  of  Claims  or  office  of  the 
State  or  not. 
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XVII 

■ 

After  the  execution  of  the  contract  with  I.  M.  Ludington  Sons 
Company,  Inc.,  by  the  Gabriel  Construction  Company,  the  sub- 
contractor commenced  the  assembling  of  a  plant  upon  the  site  of 
the  contract  so  as  to  commence  work  thereon  at  the  close  of 
navigation  upon  the  canal  in  the  month  of  !N'ovember  of  that 
year;  the  plant  consisting  of  a  65  ton  steam  shovel,  three 
American  locomotives,  20  tons  each,  two  American  hoist  engines 
with  derrick  fittings  complete,  one  Mundy  hoist  engine,  one  Good 
Roads  crusher  plant,  convej^or  and  buckets;  two  Dean  pumps, 
one  Worthington  pump,  one  large  mixer,  one  large  high  pres- 
sure boiler,  one  small  half-yard  mixer  complete  with  engine  and 
boiler,  several  thousand  feet  of  pipe  and  smaller  plant  including 
pumps,  etc.,  office  buildings,  shed,  blacksmith  shop,  apparatus, 
cable  and  store  hoist,  concrete  outfit,  ten  Koppel  cars,  2,000  feet 
of  Koppel  track,  six  horses,  four  coal  dump  wagons,  one  dump 
wagon  and  2,000  feet  of  heavy  rails. 

XVIII 

The  plans  and  specifications  which  are  made  a  part  of  the 
contract  called  for  the  construction  of  a  trough  composed  of 
second  class  concrete  over  the  ravine  at  Holly,'  approximately 
1,100  feet  in  length  with  walls  about  20  feet  high  and  10%  feet 
thick  at  the  base,  nearly  100  feet  apart,  with  a  floor  between  con- 
sisting of  a  layer  of  concrete  upon  which  was  to  be  placed  a 
layer  of  water-proofing  and  thereon  another  layer  of  concrete. 
The  trough  was  to  be  constructed  upon  the  line  of  the  old  canal 
crossing  the  ravine  upon  embankments. 

XIX 

After  the  close  of  navigation  in  November,  1910,  the  Gabriel 
Brothers  Construction  Company  commenced  work  upon  their 
contract  at  the  beginning  thereof  at  the  county  line,  and  also  at 
the  easterly  end  of  the  Holley  trough,  so-called,  and  continued 
thereon  excavating  and  laying  concrete  wall  upon  the  south  side 
of  the  canal.  The  contractor  also  proceeded  to  excavate  upon 
the  north  side  of  the  canal  but  on  the  13th  day  of  January,  1911, 
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such  excavation  was  stopped  by  the  Resident  Engineer  who  also 
on  the  Fourth  day  of  Februarj''  stopped  the  further  laying  of 
concrete  base  on  the  south  wall,  and  thereupon  no  further 
excavation  was  made  upon  the  site  of  the  HoUey  Trough  during 
that  season.  Thereafter  and  on  the  18th  day  of  November,  1911, 
an  alteration  order  was  made  and  served  upon  the  claimant  in 
which  it  was  directed  that  the  base  of  the  walls  should  be  lowered 
six  inches  and  the  concrete  floors  made  so  that  the  lower  layer  of 
concrete  should  be  twelve  inches  thick  and  the  water-proofing  on 
top  one-half  inch  thick  upon  which,  there  should  be  placed  a 
layer  of  sand  six  inches  thick  and  upon  that  a  layer  of  concrete 
four  inches  thick.  It  was  further  provided  in  the  plans  and 
specifications  that  deformed  metal  bars  three-quarters  of  an  inch 
square  and  ten  feet  three  inches  in  length  be  imbedded  in  the 
lower  concrete  base  or  footing  course  of  the  walls  for  a  distance 
of  seven  feet,  then  bent  upwards  so  as  to  be  imbedded  for  the 
remaining  three  feet  in  the  lower  concrete  layer  of  the  floor.  The 
base  of  the  walls  was  widened  so  as  to  extend  under  the  edge  of 
the  floor  forming  a  shoulder  upon  which  the  floor  could  rest  at 
the  point  of  its  contact  with  the  wall.  The  metal  bars  were 
spanned  one  foot  apart  extending  throughout  the  length  of  the 
trough  on  either  side  thereof  and  the  length  of  the  trough  was 
increased  approximately  one  thousand  feet. 

XX 

The  stop  order  of  January  13,  1911,  above  referred  to,  was  an 
oral  order  made  by  Mr.  IngersoU,  the  Resident  Engineer  in 
oiiarge,  and  was  made  shortly  after  the  contractor  had  commenced 
work  upon  the  north  wall.  At  the  time  of  making  such  order  he 
told  the  contractor  to  keep  his  organization  intact  so  as  to  be 
ready  to  resume  operations  as  soon  as  the  recommendation  of 
the  Resident  Engineer  was  confirmed.  On  January  30,  1911, 
at  the  request  of  the  contractor  for  a  written  order  confinning 
the  oral  order  of  January  13th  the  Resident  Engineer  writes  the 
contractor  as  follows : 

"Gentlemen:    Confirming  my  verbal  order  of  January  13th,  1911,  to  dis- 
continue work  on  the  north  wall  of  the  HoUey  trough,  and  for  your  informa- 
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tion  I  will  say  that  I  have  applied  for  an  extra  or  unspecified  work  order 
for  driving  wooden  sheet  piling  along  the  front  toe  of  the  wall.  The  idea 
being  to  cut  off  any  possible  seepage  under  the  wall  during  the  next  season 
of  navigation  prior  to  the  placing  of  tlie  waterproof -floor  in  the  trough.  As 
soon  as  this  extra  work  order  is  authorized  you  will  be  notified." 

Again  on  the  3d  day  of  Febniarv',  1911,  Mr.  Merrill  having  in 
the  meantime  become  Acting  Resident  Engineer  in  contract  62, 
writes  the  Division  Engineer  at  Rochester  as  follows: 

"•Deae  Sir:  The  sub-contractor  at  work  on  the  concrete  trough  at  HoUey 
Station  3912^3923  of  Barge  Caiuil  Contract  No.  62,  was  ordered  to  suspend 
operations  January  13,  1911,  on  the  north  wall  pending  final  adoption  of  an 
altered  design  to  remedy  defective  foundation. 

"  From  correspondence  on  file  it  appears  tliat  Mr.  Ingersoll  applied  for  an 
extra  and  unspecified  work  order  for  driving  wooden  sheet  piling  along  the 
front  toe  of  this  wall,  tlie  idea  Ijeing  to  cut  off  any  possible  seepage  under 
the  wall  during  the  next  session  of  navigation  prior  to  the  placing  of  water- 
pr(X)f  floor  in  the  trough. 

"Although  the  south  wall  as  constructed  rests  upon  satisfactory  material, 
inadequate  bearing  power  is  evidenced  l)y  the  portion  of  the, north  foundation 
uncovered.  In  my  opinicm  provision  should  be  made  for  a  pile  foundation 
here  and  also  at  the  Holley  Lift  Bridge  should  similar  conditions  be  found. 

"  The  Contractor's  plan  of  placing  the  fl(M)r  separately  at  a  future  closed 
season  will  probably  necessitate  provision  against  seepage  there  as  above 
noted  or  by  puddling  along  the  front  t.oe. 

"  Having  been  allowe<l  to  procetnl  on  this  basis  the  Contractor  is  very 
anxious  to  avoid  a  prolonged  tieup  of  plant  and  an  early  decision  is  re- 
quested. I  regard  the  situation  as  serious  and  would  be  pleased  to  show  you 
the  conditions  on  the  ground  at  your  convenience." 

On  the  day  following,  Fel)ruary  '4tli,  the  Resident  Engineer 
visited  the  site  of  the  work  upon  the  trough  and  examined  the 
trench  that  had  been  excavated  upon  the  south  side  at  the  end  of 
the  concrete  or  the  footing  course  that  had  been  j)laced,  drove 
an  iron  bar  down  and  reached  the  conclusion  that  the  earth  was 
not  in  a  condition  to  stand  the  weight  of  a  concrete  wall  and 
then  issued  an  oral  order  to  the  contractor  to  not  put  in  the  con- 
crete footing  course.  At  that  time  he  had  a  conversation  with 
Mr.  Gabriel,  of  the  Gabriel  Brothers  Construction  Company,  and 
then  told  him  that  he  was  free  to  ])r(>ceed  with  the  excavation 
on  the  south  side,  the  only  thing  that  he  was  prevented  from 
doing  was  putting  in  the  cdncrete  footing;  that  he  was  confident 
that  the  delav  would  not  be  verv  lone:  in  the  concrete  work  and 
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in  the  meantime  there  were  seven  or  eight  top  sections  which  is 
sufficient  to  engage  the  maximum  output  of  the  contractor  for 
some  time.  Subsequently  there  was  a  meeting  of  the  engineers 
upon  the  ground  who  insi)ected  the  situation,  and  under  date  of 
March  8th  the  decision  of  Mr.  Kastl,  Special  Deputy  State 
Engineer,  was  received  by  the  Resident  jEngineer  and  com- 
municated to  the  contractor  by  the  following  letter: 

"  Gentlemen  :  I  have  this  day  received  a  letter  from  the  Division  En- 
gineer, Mr.  Govern,  in  regard  to  the  decision  of  Mr.  Kastl,  Special  Deputy 
State  Engineer,  as  to  the  Holley  Trough.  Mr.  Kastl  states  that  in  his 
opinion  foundation  piles  or  widening  of  foundation  is  unnecessary  if  the 
walls  are  built  as  planned  and  takes  the  definite  stand  that  it  waa  the  intent 
of  the  plans  that  work  on  the  walls  and  fl(M)rs  should  be  carried  on  at  the 
same  time,  and  that  if  the  Contractors  build  the  walls  and  leave  the  floor 
to  be  completed  another  season  that  they  do  so  at  their  own  risk  and  must 
assume  responsibility  of  safeguarding  the  walls  during  the  season  of  navi- 
gation. He  also  refuses  to  sanction  the  State  driving  two  rows  of  sheet 
piling  as  has  been  proposed.  You  are  hereby  notifie<l  therefore  that  the 
State  refuses  to  assume  any  responsibility  for  these  walls  if  the  work  is 
carried  on  as  is  now  being  done.  I  would  also  state  that  an  alteration  in 
the  plans  is  being  prepared  relative  to  making  the  depth  of  the  floor  18 
inches  throughout  the  whole  width." 

Under  the  plans  and  specifications  prepared  by  the  Engineers 
it  was  contemplated  that  the  concrete  walls  should  be  constructed 
in  sections  of  approximately  fifty  feet  in  length.  That  the 
sections  should  be  constinicted  alternately  fifty  feet  apart  and 
then  after  the  concrete  had  set  and  become  thoroughly  dry,  the 
forms  were  to  be  removed  and  the  intervening  section  then  con- 
structed. Under  the  plans  adopted  by  the  contractor  for  the 
1910  and  1911  period  of  work  which  had  been  brought  to  the 
attention  of  the  engineers,  they  did  not  contemplate  the  construe- 
tion  of  the  floor  during  that  season  but  did  contemplate  the 
constructing  of  the  walls  upon  either  side  for  the  entire  distance 
embraced  in  the  contract  of  1,100  feet. 

Under  the  decision  rendered  by  the  Deputy  State  Engineer  he 
does  not  specifically  require  the  contractor  in  i)roceeding  with 
the  work,  to  construct  the  floor  between  the  walls  but  does  give 
notice  that  in  case  the  contractor  proceeds  with  the  work  it  shall 
be  at  its  risk  during  the  open  season  of  navigation  and  that  the 
contractor  must  protect  the  walls  during  that  period. 
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XXII 

The  contractor  thereafter  proceeded  to  complete  the  walls  that 
had  been  theretofore  started  by  the  laying  of  the  top  courses 
and  upon  the  completion  of  such  sections  of  the  wall,  suspended 
work  upon  the  trough  for  that  season,  removing  therefrom  the 
railroad  tracks  and  the  bridge  across  the  prism  of  the  canal. 

XXIII 

The  stop  orders  issued  by  the  Resident  Engineers  were  not 
sustained  by  the  facts  disclosed  and  therefore  the  orders  made 
by  them  were  improvidently  granted,  and  consequently  were 
unreasonable. 

Under  the  circumstances  disclosed  in  the  case,  the  claimant 
suffered  damages  by  reason  of  the  delay  incurred  by  the  stop 
orders  above  mentioned  for  which  it  should  be  allowed  an  award. 

XXIV 

The  preliminary  step  taken  for  the  continuance  of  the  work  of 
constructing  the  trough  during  the  season  of  1911-12,  was  a 
request  on  October  13,  1911,  from  the  Division  Engineer  at 
Rochester  calling  upon  the  contractor  to  submit  a  statement 
showing  what  their  plans  were  in  regard  to  carrying  on  the  work 
of  the  canal  construction  during  the  closed  season  of  navigation 
of  1911-12.  In  answer  thereto  the  contractor  submitted  the 
following : 

"In  outUning  the  proposed  methods  of  handUng  our  work  this  winter  pro- 
vided the  extra  work,  as  outUned,  is  taken  into  consideration,  raises  several 
points  which  we  deem  should  be  taken  into  consideration. 

"  We  are  in  a  position  to  complete  the  work  under  the  original  contract 
this  winter  and  therefore  are  amply  prepared  to  complete  at  least  one-half 
of  the  work  as  indicated  by  the  changed  plans.  Should  we  be  hindered  and 
restricted  in  the  doing  of  our  work  this  winter  we  would  suffer  great  loss 
and  damage  as  we  would  be  obliged  to  remain  an  additional  year  on  the 
work,  incurring  an  additional  $1,400.00  premium  on  our  liability  bond,  over- 
head expenses  and  loss  on  idle  plant  at  least  $10,000.00,  the  loss  of  interest 
on  retained  percentage  about  $1,500.00,  and  the  holding  of  the  retained 
percentage  would  oblige  us  to  continue  having  borrowed  money  in  our  enter- 
prise the  interest  on  which  would  easily  amount  to  $2,000.00,  in  other  words, 
were  we  prevented  from  doing  1100  feet  of  trough  this  winter  we  would  incur 
a  loss  of  over  $14,000.00. 
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"  Looking  at  the  progress  of  the  work  more  closely  would  stale  that  the 
object  of  completing  the  1100  feet  of  north  wall  first  is  as  follows:   as  the 
necessary  excavation  for  this  wall  is  being  completed  by  the  steam  shovel, 
the  concrete  footing  courses  will  be  laid  and  entire  oporation  done  in  manner 
following : 
5  days  first  cut  of  shovel   (double  shift). 
1  day  moving  back. 
12  days  second  cut  with  shovel  and  crane. 
5  days  for  bad  weather. 

"The  shovel  will  then  dig  on  the  south  side  of  the  prism.  Tlie  remaining 
excavation  necessary  for  the  concrete  to  balance  out  with  that  of  the  north 
side  including  the  placing  of  the  concrete  foimdations  will  be  done  and  com- 
pleted while  the  eight  forms  on  the  north  side  are  being  erected  and  filled. 

"The  1100  feet  of  north  wall  will  be  built  by  using  eight  forms  of  50  feet 
each,  being  placed  in  alternate  sections  they  will  only  have  to  be  moved 
once  in  order  to  cover  800  feet  and  only  3  forms  will  be  required  to  be  moved 
twice,  to  cover  the  remaining  300  feet  of  wall. 

"  We  will  go  to  the  expense  of  having  these  8  forms  complete  in  order  to 
finish  this -work  quickly. 

"Starting  Steam  Shovel  November  22d  we  would  be  in  a  position  to  start 
erecting  our  wall  forms  on  the  north  side  on  top  of  the  completed  founda- 
tions on  December  16th,  adding  10  days  on  account  of  bad  weather  would 
bring  date  to  December  25th. 

"  The  8  forms  will  be  erected  before  any  are  filled,  as  3  to  4  days  must 
necessarily  elapse  before  forms  are  moved. 

"  It  is  impossible  to  maintain  our  organization  and  also  have  work  that 
can  be  performed  each  day  with  less  than  1100  feet  of  trough.  We  will 
handle  and  erect  forms  with  service  of  our  crane;  only  two  days  are  required 
for  setting  of  each  form,  and  allowing  six  days  for  bad  weather,  the  forms 
will  be  ready  for  concrete  January  16th. 

"  We  have  in  the  past  winter  filled  a  50-foot  section  in  the  maximum 
period  of  7%  hours,  therefore  we  can  complete  the  filling  of  any  one  form 
in  one  working  day  of  eight  hours;  hence  these  eight  forms  will  be  filled 
by  January  24th. 

"  Six  hours  are  required  to  move  a  section  50  feet  which  work  will  be 
done  at  night;  the  operation  of  completing  this  wall  on  the  north  side  will 
be  a  continuous  one  and  will  be  done  in  22  days  from  the  filling  of  the  first 
form  and  allowing  seven  days  of  bad  weather  would  make  completion  of 
north  wall  February  14th. 

"  And  during  these  22  days  and  before  its  expiration  part  of  theae  forms 
will  be  released  and  will  be  set  up  on  the  south  side  to  complete  the  small 
portion  of  remaining  wall  known  as  the  wing  wall  which  joins  the  waste 
weir  and  present  existing  wall. 

"  To  balance  out  the  1100  feet  of  wall  on  the  north  side  it  ^vill  be  necessary 
to  build  on  the  south  side  in  addition  to  the  500  feet  of  existing  wall 
already  completed  and  the  wing  wall  already  referred  to,  the  slope  wall  and 
waste  weir  for  which  we  have  an  additional  mixer  and  ample  material  and 
which  work  will  be  carried  on  by  a  separate  and  independent  gang  during 
the  progress  of  the  north  wall  construction. 
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"  As  soon  as  the  shovel  has  finished  her  excavation  on  the  south  side  which 
will  be  within  five  or  six  days  after  completing  the  north  cut,  she  will  be 
ready  to  start  backfilling  the  walls  as  fast  as  they  are  completed,  also  spoiling 
whatever  remaining  yardage  might  be  in  the  prism,  so  that  by  the  time  the 
last  wall  section  on  the  north  side  was  built  she  would  have  two-thirdg  of 
her  prism  excavation  done,  so  that  the  laying  of  the  prism  floor  could  follow 
up  behind  the  shovel  and  be  completed  by  not  later  than  the  middle  of  April. 

"  Considering  the  importance  of  this  work  being  carried  on  as  outlined  and 
feeling  assured  from  experience  that  we  can  do  the  same  as  set  forth,  if  we 
are  not  interfered  with  or  stopped  through  the  State's  action,  we  will  guar- 
antee to  you  if  you  in- turn  will  guarantee  to  the  State  to  protect  whatever 
portion  of  the  north  wall  remaining  unprotected  by  the  concrete  flooring  with 
sheeting;  we  do  not  mention  any  protection  of  any  part  of  south  wall  aa 
that  has  proven  its  stability  the  past  summer,  and  we  will  agree  to  sheet 
at  the  westerly  end  of  the  uncompleted  flooring  if  we  are  unable  to  finish,  the 
1100  feet  of  .trough." 

XXV 

The  season  of  navigation  closed  on  the  15th  of  Novemljer,  1911, 
and  the  claimant  immediately  thereafter  commenced  work  upon 
the  contract.  He  proceeded  therewith  until  the  eighteenth  of 
November  at  which  time  there  was  served  upon  the  contractor 
a  copy  of  the  Alteration  Order  No.  1,  the  details  of  which  are 
set  forth  in  Finding  XIX.  That  thereupon  the  contractor  made 
the  necessary  arrangements  for  complying  with  the  require- 
ments of  the  Alteration  Order  and  progressed  with  the  work  until 
.  November  29,  1911,  at  w^hich  time  the  Engineer  in  charge  stopped 
his  work  pursuant  to  the  requirements  of  the  Resident  Engineer 
in  a  letter  which  is  as  follows  (Claimant's  Exhibit  No.  12)  : 

"  I  have  been  informed  by  Assistant  Engineer,  J.  S.  Summers,  that  con- 
trary to  our  instruction,  Gabriel  Bros.  Construction  Company  is  proceeding 
to  excavate  towpath  in  connection  with  their  work  for  the  HoUey  trough, 
beyond  the  300  ft.  limit  staked  out  for  them.  I  have  on  file  in  this  office  a 
ruling  by  the  ^Special  Deputy  State  Engineer  that  in  the  construction  of  these 
troughs  it  was  the  intention  of  the  plans  and  specifications  that  both  wall 
and  floor  should  be  carried  along  at  the  sjime  time.  Am  also  informed  by 
.the  Division  Engineer  that  the  footing  courses  of  the  side  walls  must  not 
be  placed  at  a  greater  distance  ahead  than  one  section  of  side  wall  and  that 
the  floor  section  not  greater  than  one  .section  behind  the  side  walls.  Therefore, 
there  is  to  be  no  diversion  from  this  method  of  conducting  the  work.  I  am 
also  instructed  that  under  no  circumstances  will  the  Contractor  be  allowed 
to  proceed  with  the  entire  oi)ening  or  tearing  away  of  the  banks  where  these 
walls  are  to  be  placed,  but  that  the  same  must  be  removed  in  sections  suf- 
ficient to  build  the  side  walls,  thus  giving  us  an  opportunity  at  any  time, 
should  conditions  arise  where  we  find  it  necessary,  to  close  down  this  work. 
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"  Believing  300  ft.  to  be  of  sufficient  length  opened  ahead  of  this  construc- 
tion, you  are  hereby  ordered  to  fetop  cutting  towpath  bank  further  until  such 
time  as  remainder  of  bottom  has  been  taken  out  and  sufficient  amount  of 
concrete  placed  on  side  walls  and  floor  to  justify  the  staking  of  a  further 
section  of  towpath  to  be  opened.  In  this  connection  I  would  refer  you  to 
paragraph  21  of  the  Contract  Specifications  which  states  that  the  Contractor 
shall  not  be  entitled  to  have  any  estimate  made  for  purposes  of  payment 
so  long  as  any  la>vful  or  proper  direction  concerning  the  work  or  material 
given  by  the  State  Engineer,  the  Special  Deputy  State  Engineer  or  Resident 
Engineer,  shall  remain  uncomplied  with.  I  would  also  refer  you  to  Paragraph 
17  in  this  conne<"tion." 

XXVI 

On  the  first  day  of  Deceml>er  Gabriel  Brothers  Construction 
Company  writes  I.  M.  Ludington  Sons,  Inc.,  as  follows  (Claim- 
ant's Exhibit  23): 

"We  are  in  receipt  of  yours  of  November  30th,  being  stop  order  on  our 
work,  which  we  received  at  about  10  A.  M.  on  that  day. 

**  Following  your  instructions  work  was  stopped  at  that  time  on  the  north 
Prism  wall  excavation. 

"  You  will  recall  that  we  submitted  to  you  a  plan  under  which  we  began 
to  do  this  wr»rk  as  we  are  now  doing  it,  which  called  for  the  excavation  of  the 
north  Prism  Wall  for  a  distance  of  1,100  feet  and  the  excavation  for  the 
South  Prism  wall  for  a  like  distiuice. 

"The  plan  also  called  for  the  putting  in  of  the  footing  course  for  the  1,100 
feet  and  then  the  erection  of  the  wall  in  50  foot  sections  alternating,  this 
being  the  same  manner  in  wliich  the  500  feet  of  completed  wall  was 
constructed. 

**  The  plan  then  further  called  for  the  backfilling  of  the  constructed  wall  to 
its  full  height  with  the  material  to  be  excavated  for  the  floor  between  the 
walls. 

"  The  plan  then  provided  for  the  construction  of  the  Prism  Floor,  upon 
which  we  were  to  begin  in  the  spring,  and  which  Prism  Floor  was  to  be 
completed  for  the  1,100  feet  of  wall  before  the  opening  of  navigation. 

"  We  had  your  approval  of  this  plan,  and  after  all  preparations  were  made 
for  carrying  out  same  in  the  way  of  plant  and  material,  we  began  as  soon 
as  the  water  went  out  of  the  canal,  the  excavation  for  the  North  Prism  wall 
at  about  ^Station  3006  plus  or  minus,  and  had  excavated  with  the  steam 
shovel  as  contemplated  to  about  Station  3910  plus  or  minus  when  we  received 
your  stop  order. 

"  You  will  appreciate  and  we  lieg  to  advise  you  that  this  stop  order  has 
caused  us  and  is  causing  us  great  loss  and  damage,  as  well  as  a  serious 
delay  to  the  completion  of  the  work. 

"  In  order  to  minimize  the  damafres  we  are  compelled  to  change  our  plans, 
and  are  now  turning  the  shovel  with  a  view  to  excavate  the  Southerly  side  of 
Prism,  commencing  at  the  Waste  Weir  and  progressing  easterly. 
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"  You  will  appreciate  that  the  doing  of  this,  work  will  take  many  days  which 
would  have  been  devoted  to  carrying  out  of  the  original  plan,  and  to  the 
successful  completion  of  the  full  section  of  the  canal  originally  contemplated 
by  our  plan. 

"  We  beg  to  advise  you  we  have  on  hand  plant  and  quantities  of  material 
largely  delivered  and  balance  contracted  for  which  is  in  the  course  of  delivery, 
sufficient  to  speedily  complete  the  work  we  have  planned  to  do  this  winter, 
and  which  imder  present  circumstances  is  now  standing  idle. 

''The  method  suggested  by  the  State  Engineering  Department  for  pro- 
gressing the  work  is  inadequate  to  insure  the  speedy  completion  of  the  work 
as  per  plan  submitted  to  you." 

The  Resident  Engineer  under  date  of  December   14,   1911, 
answers  the  above  as  follows  (Claimant's  Exhibit  11)  : 

"  I  am  under  instructions  from  the  Division  Engineer,  as  I  informed  you 
some  time  ago,  that  under  no  circumstances  will  contractor  be  allowed  to 
proceed  with  the  entire  opening  or  tearing  away  of  banks  where  these  walls 
are  to  be  placed  but  that  the  same  must  be  removed  in  sections  sufficient  to 
build  the  side  walls,  thus  giving  us  an  opportunity  at  any  time  should  con- 
ditions arise  where  we  find  it  necessary,  to  close  down  the  work. 

"  I  am  informed  by  the  Assistant  Engineer  at  the  Eagle  Harbor  Trough  that 
the  Contractors  at  that  point  started  removing  wash-wall  for  the  entire  length 
of  the  trough  section.  Believing  wash-wall  to  be  an  integral  part  of  old  bank 
and  referring  to  above  instructions,  you  are  hereby  ordered  to  stop  removing 
wash-wall  stone  from  section  greater  than  150  ft.  until  such  time  as  concrete 
construction  has  been  started  and  sufficient  amount  of  concrete  placed  to 
justify  further  opening  of  bank. 

Yours  very  truly, 

J.  V.   HOGAN, 

Resident  Engineer." 

XXVII 


XUUIH    ^ 


The  Division  Engineer  under  date  of  July  1,  1912,  writes 
I.  M.  Ludington  Sons,  Inc.,  as  follows  (Claimant's  Exhibit  13)  : 

"  I  am  in  receipt  of  your  favor  of  January  31st,  relative  to  the  opening  up 
of  additional  work  for  your  sub-contractors  at  HoUey,  where  the  trough 
section  for  our  Barge  Canal  construction  work  is  being  built,  as  per  our  con- 
versation of  the  29th  ult.,  covering  this  matter,  at  which  time  you  advised 
me  that  owing  to  the  extreme  cold  weather  which  we  have  had  for  the  past 
two  or  three  weeks  it  has  been  almost  impossible  to  excavate  the  material 
now  in  the  bottom  so  that  the  floor  could  be  placed,  and  that  their  equipment 
would  be  idle  in  the  course  of  a  few  days  unless  some  additional  sections  were 
opened  up  to  permit  concreting  for  sidewalls. 

"  This  request,  as  you  know,  is  contrary  to  instructions  which  I  have  issued 
early  in  the  season  allowing  the  sub-contractors  at  that  point  to  open  up 
some  450  feet  of  this  work,  w4th  the  expressed  understanding  that  should 
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their  operations  within  a  reasonable  length  of  time  prove  to  me  that  they 
were  able  to  efficiently  handle  this  work,  that  additional  work  would  be  given 
them.  As  you  are  well  aware,  the  contractors  have  sadly  failed  to  demon- 
strate their  ability  to  handle  this  work.  However,  as  you  state  that  if  you 
are  permitted  to  open  up  additional  work  at  this  point  that  you  will  personally 
supervise  the  operation  and  if  necessary  put  on  additional  crushing  plant  and 
mixer  and  guarantee  that  this  work  will  not  in  any  way  retard  the  opening 
of  navigation  next  May,  under  the  circumstances  I  will  grant  you  permission 
to  proceed  westerly  with  your  excavation  from  where  it  was  outlined  to  your 
sub-contractors  last  fall,  but  I  cannot  at  this  time  allow  you  to  extend  to  the 
limits  named  in  your  letter,  i.  e.,  to  the  westerly  end  of  the  ^"ull  now  built 
on  the  south  side. 

"  As  I  advised  you  verbally,  the  section  of  wall  lying  between  the  waste  weir 
and  the  wall  built  last  winter  must  be  completed  this  year,  as  well  as  the 
section  that  you  opened  up  westerly  of  that  mentioned  above,  and  the  bottom 
construction  work  entirely  completed  before  the  first  of  May  of  this  year. 

'*  I  will  not  at  this  time  state  as  to  how  far  westerly  you  may  continue 
your  operations,  but  will  keep  in  close  touch  with  this  work  and  advise  you 
from  time  to  time  as  to  the  extent  of  the  work  which  is  to  be  opened  up,  as  I 
feel  at  present  that  it  will  be  absolutely  necessary  that  additional  equipment 
be  placed  on  this  work,  particularly  to  remove  the  excavation  now  in  the 
prism,  but  as  you  have  agreed  to  personally  take  care  of  this  matter  I  am 
granting  this  request  and  will  further  ask  that  in  the  removel  of  the  section 
westerly  of  that  first  opened  up,  you  will  remove  it  in  such  a  manner  that 
the  concrete  work  can  progress  close  behind  your  excavation,  so  that  when  it 
becomes  necessary  to  close  down  at  this  point,  there  will  not  be  much  concrete 
work  required  to  close  in  the  work  into  the  old  bank. 

"  Very  truly  yours, 

"  ( Signed )     EDWARD  J.  GOVERN, 

"  Division  Engineer.^ 

XXVIII 

Numerous  oral  conversations  took  place  between  the  officers  of 
the  Gabriel  Brothers  Construction  Company,  I.  M.  Ludington 
Sons,  Inc.,  the  Resident  Engineer,  the  -Division  Engineer  and 
finally  the  State  Engineer  at  Albany  and  numerous  other  letters 
were  written  pertaining  to  the  subject  disclosed  in  the  corre- 
spondence given  in  the  foregoing  finding  during  the  progress  of 
the  work,  and  numerous  oral  directions  were  made  by  the  Resident 
Engineer  as  to  the  movements  of  the  shovel  and  the  places  where 
excavation  might  be  made.  The  contractor,  however,  had  con- 
tinued on  and  had  completed  the  excavation  for  the  placing  of 
the  walls  to  the  extent  embraced  in  the  contract  before  the  exten- 
sion provided  for  in  Alteration  Order  No.  1  and  which  was  given 
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as  his  plan  of  operation  as  set  forth  in  the  forgoing  Finding 
No.  24,  and  bad  caused  the  side  walls  to  be  constructed  and  one 
layer  of  concrete  a  foot  in  thickness  upon  the  floor  of  the  trough 
and  had  completed  that  part  of  the  contract  with  the  exception 
that  there  remained  of  earth  still  to  be  excavated  7,422  cubic 
yards,  the  placing  of  the  tar  felt  waterproof  layer  on  the  floor, 
the  placing  of  the  sand  cushion  on  top  of  the  waterproof  layer, 
the  final  layer  of  the  concrete  on  top  of  the  sand  cushion  con- 
taining 1,347  cubic  yards,  the  remaining  bottom  layer  of  the 
floor  amounting  to  1,884  cubic  yards,  and  the  concrete  on  the 
slope  walls  consisting  of  707  cubic  yards,  making  a  total  of  3,938 
cubic  yards  which  still  remained  to  be  laid. 

XXIX 

The  plant  provided  by  the  Gabriel  Brothers  Construction  Com- 
pany for  doing  the  work  contemplated  by  the  contractor's  plans 
for  the  season  of  1911-12  with  the  assistance  afforded  by  the 
Ludington  Company  was  of  suflicient  capacity  so  that  the  con- 
tractor could  }x»rform  all  the  work  required  in  accordance  with 
the  contractor's  contemplated  plan  for  that  season  before  the 
season  for  opening  of  navigation  of  1912,  except  as  hereinafter 
specified  in  Finding  43. 

XXX 

The  Stop  Order  of  Xovember  29,  1911,  in  which  the  Engineers 
specified  the  manner  in  which  the  work  must  be  done  was 
unnecessarily  burdensome  to  the  contractor,  necessitating  delays 
and  increased  the  expanse  of  construction  and  was  therefore 
unreasonable. 

XXXI 

The  damages  sufi^ered  by  the  claimant  during  the  first  season 
of  its  work  upon  the  contract,  l>eing  the  closed  season  of  navi- 
gation between  November  15,  1910,  and  May  15,  1911,  was 
occasioned  by  the  Stop  Orders  already  above  referred  to  and 
was  from  the  period  January  13,  1911,  to  March  8,  1911,  two 
months,  lacking  five  days.     That  five  days  was  a  reasonable  time 
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within  which  to  revise  plans  and  recommence  work  upon  the  con- 
tract and  therefore  the  actual  delay  suffered  was  for  the  period 
of  two  months. 

XXXII 

After  the  lifting  of  the  Stop  Orders  by  the  order  of  the 
Special  Deputy  Engineer  on  March  8,  1911,  it  became  the  duty 
of  the  contractor  to  proceed  with  its  work  upon  the  contract  and 
while  it  might  ndt  have  been  able  to  have  constructed  the  entire 
1,100  feet  of  the  concrete  walls,  it  could  have  constructed  a 
portion  thereof  before  the  opening  of  the  next  season  of  navi- 
gation. This  the  contractor  neglected  to  do  but  did  proceed  to 
complete  the  concrete  walls  in  which  the  base  had  been  already 
laid  and  also  poured  some  of  the  concrete  for  the  construction 
of  the  abutments  of  the  bridge  and  in  the  constructing  of  the 
culverts  amounting  in  the  aggregate  to  2,441  cubic  yards,  500 
yards  of  which  had  been  constructed  prior  to  the  first  Stop  Order, 
January  13,  1911. 

XXXIII 

The  first  item  of  damages  claimed  by  the  cx>ntractor  is  the 
difference  between  the  actual  cost  to  the  contractor  of  laying  the 
1,941  cubic  yards  of  concrete  after  the  Stop  Order  of  January 
13,  1911,  and  the  amount  that  the  laying  of  such  concrete  would 
have  cost  had  it  not  been  for  the  Stop  Orders.  The  cost  actually 
paid  was  $3.23  per  cubic  yard,  amounting  to  $6,269.43,  which, 
had  it  not  been  for  the  Stop  Orders  the  work  could  have  been 
performed  for  $1.48  per  cubic  yard,  amounting  to  $2,872.68, 
which  amount  deducted  from  that  actually  paid  leaves  $3,396.75, 
the  amount  of  damages  suffered  by  the  contractor  for  that  item. 

XXXIV 

The  second  item  claimed  is  for  the  insurance  of  the  men  in 
its  employ  who  were  idle  by  reason  of  the  Stop  Order  for  which 
the  contractor  paid  a  premium  at  the  rate  of  2i/>%  of  the  amount 
allowed  in  Finding  Xo.  33,  amounting  to  $84.92  which  item  is 
hereby  allowed. 
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XXXV 

The  third  item  of  damages  claimed  pertains  to  the  overhead 
expenses  of  the  Gabriel  Construction  Company,  which  amounted 
to  $760  per  month,  or  to  $1,520  for  the  two  months'  delay  caused 
by  the  Stop  Orders,  but  inasmuch  as  some  portion  of  the  con- 
crete was  poured  during  that  period,  I  have  deducted  therefrom 
25%,  or  one-fourth  of  that  amount,  which  leaves  the  sum  of 
$1,140  and  which  sum  is  allowed  as  damages  therefor. 

XXXVI 

The  fourth  item  of  damages  claimed  is  for  the  maintaining 
of  steam  for  the  operation  of  the  boilers  and  engines  for  the  pur- 
pose of  grinding  and  mixing  the  concrete  and  the  pumping  of 
the  water  from  the  ravine  and  at  the  syphon  at  the  HoUey  bridge. 
The  amount  of  coal  used  was  two  tons  per  day,  and  at  a  cost  of 
$4.00  per  ton  at  the  site  of  the  work,  for  two  months,  or  sixty 
days,  amounted  to  $480.  That  the  expenses  of  oil,  waste  and 
incidentals  for  the  maintenance  of  the  plant  amounted  in  addi- 
tion thereto  to  $67.50,  which  makes  a  total  of  $547.50.  Inas- 
much as  some  of  the  steam  was  used  for  the  purpose  of  grinding 
and  mixing  and  distributing  the  concrete  during  that  time,  25 
per  cent,  or  onofourth  thereof  should  be  deducted,  leaving  the 
amount  of  $410.63,  which  I  hereby  allow  as  the  damages  result- 
ing from  the  delay. 

XXXVII 

The  contractor's  fifth  item  of  claim  for  damages  is  for  laying 
track  on  the  north  bank  of  the  canal  for  a  distance  of  about  500 
feet,  on  the  south  bank  of  the  canal  for  about  800  feet  and  the 
construction  of  a  bridge  across  the  waste  weir  upon  which  the 
track  was  laid  for  the  purpose  of  transporting  concrete  from  the 
mixer  to  the  place  where  it  was  contemplated  to  be  poured.  The 
actual  cost  of  laying  the  track  was  $397.50.  The  contractor,  how- 
ever, had  the  use  of  it  during  the  entire  season  except  the  two 
months  that  it  was  delayed  by  reason  of  the  Stop  Orders.  I 
have  consequently  found  that  the  State  is  only  liable  for  one- 
third  of  the  amount  expended,  to  wit,  $132.50,  which  item  is 
hereby  allowed  at  that  sum. 
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XXXVIII 

The  sixth  item  of  damages  is  for  constructing  a  trestle  across 
the  canal  for  the  purpose  of  conveying  concrete  from  the  mix- 
ing plant  to  the  north  side  of  the  canal  for  the  purpose  of  pouring 
the  concrete  wall  upon  that  side.  The  Stop  Orders  prevented 
the  use  of  the  wall  on  that  side  for  two  months  and  rendered 
the  trestle  useless  for  that  period.  The  cost  of  the  construction 
of  the  trestle  was  $178.78.  I  have  allowed  the  claim  for  two 
months,  or  one-third  of  the  season,  which  is  $59.59. 

XXXIX 

The  seventh  item  of  damages  claimed  is  for  the  taking  down 
of  the  trestle  mentioned  in  the  sixth  item  so  as  not  to  interfere 
with  navigation  during  the  next  open  season,  the  cost  of  which 
was  $200.  I  have  allowed  therefor  on  account  of  the  two  months' 
delay,  one-third  of  the  cost  of  removal,  amounting  to  the  sum 
of  $66.67. 

XL 

The  eighth  item  of  the  contractor's  claim  for  damages  is  for 
the  rental  value  of  the  plant  amounting  to  $933  a  month  which 
for  two  months  would  amount  to  $1,866.  In  view  of  the  fact  that 
the  plant  was  used  for  the  placing  of  a  portion  of  the  concrete 
after  the  stop  orders  above  referred  to,  there  should  be  deducted 
therefrom  one-fourth  the  amount  thereof,  leaving  the  sum  of 
$1,400,  which  item  is  allowed  as  damages  herein. 

XLI 

The  ninth  item  of  damages  claimed  is  for  premium  paid  on 
performance  bond  and  for  premium  paid  for  fire  insurance.  The 
claim  for  premium  paid  on  perfonnance  bond  is  disallowed.  The 
I)remium  paid  for  fire  insurance  on  the  plant  was  $198  per 
annum,  which  for  the  two  months'  delay  would  amount  to  $33, 
which  item  is  hereby  allowed  as  damages. 

XLII 

The  tenth  item  pertains  to  the  care  and  keep  of  the  horses  and 
use  of  the  wagons.     The  cost  therefor,  after  deducting  the  per 
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cent,  specified  in  Finding  35,  is  $438,  which  I  allow.    I  have  dis- 
allowed all  further  items  of  the  claim  therein. 

XLIII 

With  reference  to  the  contractor's  claim  for  damages  during 
the  second  season  or  between  the  15th  day  of  November,  1911, 
and  the  15th  day  of  May,  1912,  the  contractor,  guided  by  the 
reasonable  and  proper  order  and  direction  of  the  engineers,  could 
have  carried  out  the  plans  reported  t6  the  engineers  during  the 
closed  season  of  1911-12  and  could  have  excavated  the  entire 
space  necessary  for  the  construction  of  the  walls  and  the  prism 
of  the  canal  before  the  period  of  navigation  and  it  could  have 
completed  both  the  walls  the  entire  length  of  the  contract,  of 
1,100  feet,  and  could  have  placed  the  first  layer  of  concrete  upon 
the  entire  floor  required  by  Alteration  Order  Xo.  1  and  could 
also  have  completed  the  other  work  called  for  by  the  original 
contract  with  reference  to  bridge  abutments  and  waste  weir, 
excepting  the  waterproof  layer,  the  sand  cushion,  the  top  con- 
crete layer  of  the  floor,  and  the  concrete  on  the  slope  wall. 

XLIV 

At  the  close  of  the  season  of  1911-12  there  remained  to  be 
excavated  from  the  prism  of  the  canal  7,422  cubic  yards  of  earth. 
This  could  have  been  done  with  the  shovel  and  implements  on 
hand  and  the  lal)orers  operating  the  same  within  the  period 
specified  without  additional  expense  to  the  contractor.  Under 
the  contract  the  contractor  was  to  be  paid  64  cents  per  cubic 
yard  for  the  earth  excavated,  which  would  amount  to  $4,750.08. 
There  also  remained  of  the  first  layer  of  concrete  upon  the  floor 
unlaid  1,884  cubic  yards  of  concrete.  This  amount  also  could 
have  been  laid  with  the  labor  and  plant  on  hand  therefor  with- 
out additional  expense  to  the  contractor  other  than  the  cost  of 
the  material  used  in  m.*iking  the  concrete,  which  I  find  to  be  $2.00 
per  cubic  yard.  The  contract  price  for  the  laying  of  the  concrete 
was  $7.50  per  cubic  yard,  leaving  the  sum  of  $5.50  per  cubic 
yard  for  the  doing  of  the  work.     Multiplying  1884  cubic  yards 
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by  $5.50  per  cubic  yard  gives  $10,362.00,  which  added  to  the 
$4,750.08,  the  amount  allowed  for  excavation,  amounts  to  the 
sum  of  $15,112.08,  which  sum  is  awarded  as  damages  suffered 
by  the  contractor  for  loss  of  profit  by  reason  of  the  delays  encoun- 
tered during  the  closed  season  of  1911-12. 

Conclusions  of  Law 

I 

Under  the  provisions  of  the  contract  No.  62  the  I.  M.  Luding- 
ton  Sons,  Inc.,  the  claimant  herein,  had  the  right,  through  its 
sub-contractor,  the  Gabriel  Brothers  Construction  Company,  to 
take  possession  of  that  portion  of  the  Erie  canal  in  which  the 
Holley  trough  is  located  for  the  purpose  of  constructing  the 
same  in  accordance  with  the  provisions  of  the  contract  and  the 
plans  and  specifications  at  the  close  of  the  ^ason  of  navigation, 
November  15,  1910,  and  to  construct  so  much  of  the  trough  as 
it  was  able  to  during  the  closed  season  of  navigation  prior  to  the 
15th  of  May,  1911,  according  to  the  lawful  and  reasonable  orders 
and  directions  of  the  State  Engineer  or  those  of  his  subordinates 
in  charge  of  the  work. 

II 

Under  the  provisions  of  the  contract  it  became  the  duty  of  the 
contractor  to  furnish  all  work,  labor,  services  and  material  of 
everv'  kind  needed  and  an  adequate  plant  to  perform  the  neces- 
sary or  proper  improvement  of  the  canal  in  accordance  with  the 
plans  and  specifications  and  do  the  work  under  such  precautionary 
measures  as  mav  be  necessarv  so  as  not  to  interfere  with  the 
navigation  of  the  canal  during  the  next  opc*n  season  of  naviga- 
tion. 

Ill 

After  the  contractor  had  taken  possession  of  that  part  of  the 
canal  embracing  the  Ilolley  trough,  it  assembled  thereon  a  plaut 
designed" to  do  the  work  and  progressed  with  the  work  excavating 
the  earth  and  constructing  the  side  walls  until  the  13th  day  of 
Januarv,  1911,  at  which  time  the  Resident  Engineer  in  charge 
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stopped  further  excavation  in  the  north  embankment  of  the  canal 
pending  a  decision  of  the  Division  Engineer  as  to  whether  sheet 
piling  should  be  driven  along  the  inner  toe  of  the  wall,  and  in 
making  such  order  one  of  the  engineers  in  charge  orally  advised 
the  contractor  to  keep  its  working  organization  intact  so  as  to 
proceed  with  the  work  as  soon  as  the  question  raised  had  been 
determined.  Under  the  circumstances  the  contractor  was  justified 
in  maintaining  his  working  organization  until  the  decision  with 
reference  to  sheet  piling  was  determined. 

IV 

While  the  contractor  was  engaged  in  laying  the  concrete  for 
the  purpose  of  the  wall  upon  the  south  side  of  the  canal  and  on 
the  fourth  day  of  Februarj^  thereafter  the  Resident  Engineer 
made  an  oral  order  directing  the  contractor  to  stop  laying  further 
concrete  base  for  the  wall  on  the  south  side  until  the  question 
could  be  determined  by  the  Division  Engineer  as  to  whether  piles 
should  be  driven  underneath  the  wall  in  order  to  maintain  the 
weight  of  the  walls;  the  Resident  Engineer  at  the  same  time 
instructing  the  contractor  that  he  might  proceed  with  laying  the 
concrete  for  the  top  walls  on  the  bases  already  constructed.  The 
contractor  was,  therefore,  justified  in  maintaining  his  labor  force 
for  the  grinding,  mixing  and  laying  of  the  concrete  pending  the 
determination  of  the  question  raised  by  the  Resident  Engineer. 

V 

The  decision  on  the  questions  raised  was  not  made  until  the 
eighth  day  of  March,  thereafter,  it  then  being  held  that  the 
sheet  piling  was  not  necessary  and  therefore  the  application 
therefor  was  denied ;  that  the  driving  of  piles  under  the  base  of 
the  south  wall  was  not  necessary  and  therefore  that  application 
was  denied  and  the  stop  orders  were  thereby  lifted  so  as  to  per- 
mit the  contractor  to  proceed  with  the  work.  The  result,  how- 
ever, was  to  delay  the  contractor  with  progressing  with  the  work 
for  the  period  of  two  months. 

VI 

The  Stop  Order  of  January  13,  1911,  and  the  Stop  Order  of 
Februarv  fourth  made  by  the  Resident  Engineers  were  unneces- 
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sary  and  made  upon  an  insufficient  examination  of  the  condition 
of  the  earth  upon  which  the  walls  were  to  be  constructed,  were 
improvidently  granted  and  were  unreasonable,  consequently  the 
State  became  liable  to  the  claimant  for  the  damages  suffered  by 
it  by  reason  of  such  Stop  Orders. 

VII 

Upon  the  close  of  navigation  on  the  15th  day  of  November, 
1911,  the  claimant  assembled  upon  the  site  of  the  canal  trough  at 
Holley  a  plant  of  sufficient  capacity  and  manned  by  sufficient 
labor  by  which  it,  guided  by  the  reasonable  and  proper  order 
and  direction  of  the  engineers  in  charge,  could  have  carried  out 
and  completed  during  the  season  of  1911-12  the  excavation  of 
the  prism  of  the  canal  and  the  space  for  the  concrete  walls  as 
contemplated  in  the  contract  before  the  extension  of  Alteration 
Orders  Nos.  1  and  2  and  could  have  laid  the  first  layer  of  the 
concrete  floor  one  foot  in  thickness  as  provided  by  Alteration 
Order  No.  1  prior  to  the  16th  day  of  May,  1912,  the  time  for  the 
resuming  of  navigation  through  the  canal. 

VIII 

After  it  had  commenced  in  the  fall  of  1911  it  was  served  with 
Alteration  Order  No.  1  as  set  forth  in  Findings  Nos.  19  and  25. 
It,  however,  progressed  with  ihe  work  until  the  29th  day  of 
November,  1911,  at  which  time  it  was  served  with  an  order  bv 
the  Besident  Engineer,  in  which  the  excavating  for  the  walls 
was  limited  to  the  space  of  300  feet  and  provided  that  the  foot- 
ing courses  of  the  side  walls  must  not  be  placed  at  a  greater 
distance  ahead  than  one  section  of  the  side  wall  and  that  the 
floor  section  not  greater  than  one  section  behind  the  side  walls. 
Under  the  plans  and  specifications  the  side  walls  were  to  be  con- 
structed in  alternate  sections  of  fifty  feet  each  so  that  after  con- 
structing two  sections  of  side  walls  the  third  section  could  be 
constucted  between  the  two,  thus  providing  for  any  shrinkage 
that  might  occur. 
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IX 

The  order  of  November  29,  1911,  was  unnecessarily  burden- 
some to  the  contractor,  necessitating  delays  and  increasing  the 
expenses  of  construction  and  was  unreasonable.  It  prevented  the 
contractor  from  completing  the  excavation  of  the  prism  of  the 
canal,  leaving  7,422  cubic  yards  of  earth  therein,  and  prevented 
the  completion  of  the  first  layer  of  concrete  upon  the  floor  of  the 
trough  by  1,884  cubic  yards  of  concrete. 

X 

At  the  conclusion  of  the  season  of  1911-12  the  7,422  cubic 
yards  of  earth  that  remained  to  be  excavated  could  have  been 
removed  with  the  shovel  and  implements  on  hand  and  the  labor 
of  operating  the  same  within  the  period  specified  without  addi- 
tional  expense  to  the  contractor.      The   1,884  cubic  yards   of 

concrete  for  the  first  laver  of  the  floor  could  have  been  laid  with 

I. 

the  labor  and  plant  on  hand  within  the  period  specified  without 
additional  expense  to  the  contractor  other  than  the  cost  for  the 
material  used  in  making  the  concrete  had  it  not  been  for  the 
delay  caused  by  the  order  of  November  29,  1911.  The  State 
consequently  became  liable  to  the  contractor  for  damages  suffered 
by  reason  of  loss  of  profits  occasioned  by  the  Stop  Order  of 
November  29,  1911. 

XI 

The  first  item  of  damages  is  for  the  difference  between  the 
amount  actually  paid  for  laying  concrete  during  the  season  of 
1910-11  and  that  which  it  would  have  cost  had  it  not  been  for 
the  delay  amounting  to  $3,396.75  as  shown  by  Finding  No.  33 
and  is  a  lawful  claim  against  the  State,  and  judgment  is  allowed 
in  favor  of  the  contractor  for  the  amount  thereof. 

XII 

The  second  claim  for  insurance  of  men  in  the  employ  of  the 
contractor  who  were  idle  by  reason  of  the  Stop  Orders  which 
was  paid  by  the  contractor  at  the  rate  of  2^/4  per  cent.,  amount- 
ing to  $84.92,  as  showoi  by  Findings  Xos.  33  and  34,  is  a  lawful 
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claim  against  the  State  and  judgment  is  allowed  the  contractor 
therefor. 

XIII 

The  third  item  of  damages  is  for  the  overhead  expenses  of  the 
contractor  owing  to  the  delay  by  reason  of  the  Stop  Orders  of 
January  13,  1911,  and  Februarys  4,  1911,  amounting  to  $1,140, 
as  shown  by  Findings  35,  is  a  lawful  claim  against  the  State 
and  judgment  is  allowed  the  contractor  therefor. 

XIV 

The  fourth  item  of  damages  for  the  maintaining  of  steam  for 
the  operation  of  the  boilers  and  engines  and  for  the  purpose  of 
grinding  and  mixing  concrete  and  the  pumping  of  water,  the 
coal  used  therefor  and  the  expenses  of  oil  and  waste  and  inci- 
dentals for  the  maintenance  of  the  plant  during  the  period  of 
delay  in  the  season  of  1910-11  as  shown  by  Finding  36,  amounted 
to  $410.63,  is  a  lawful  claim  against  the  State  and  judgment  is 
allowed  the  contractor  therefor. 

XV 

The  fifth  item  of  claim  for  damages  for  laying  of  tracks  on 
the  north  and  south  banks  of  the  canal,  the  construction  of  a 
bridge  across  the  Waste  Weir  for  the  purpose  of  transporting  con- 
crete for  the  mixer  to  the  place  where  it  was  contemplated  to  be 
poured  owing  to  the  delay  caused  by  the  Stop  Orders  of  January 
13  and  February  4,  1911,  amounting  to  the  sum  of  $132.50,  as 
shown  by  Finding  37,  is  a  lawful  claim  against  the  State  and 
judgment  is  allowed  in  favor  of  the  contractor  therefor. 

XVI 

The  sixth  item  of  damage  for  constructing  a  trestle  across  the 
canal  for  the  purpose  of  conveying  concrete  for  the  mixing  plant 
on  the  north  side  of  the  canal  owing  to  the  Stop  Orders  above 
mentioned  for  two  months  amounted  to  the  sum  of  $59.59  as 
shown  by  the  38th  Finding  of  Fact,  which  sum  is  a  lawful  charge 
against  the  State  and  judgment  is  awarded  in  favor  of  the  con- 
tractor for  the  amount  thereof. 
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XVII 

The  seventh  item  of  damages  is  for  the  taMng  down  of  the 
trestle  mentioned  in  the  sixth  item  so  as  not  to  interfere  with 
navigation  during  the  next  open  season,  amounting  to  $66.67  as 
shown  by  the  39th  Finding  of  Fact,  and  is  a  lawful  claim  against 
the  State  for  which  judgment  is  allowed  the  contractor. 

XVIII 

The  eighth  item  of  damage  is  for  the  rental  value  of  plant 
during  the  period  of  delay  amounting  to  the  sum  of  $1,400,  as 
shown  by  the  40th  Finding  of  Fact,  which  amount  is  a  lawful 
claim  against  the  State  and  judgment  is  allowed  the  contractor 
therefor. 

XIX 

The  ninth  item  of  damages  is  for  premium  paid  for  fire  insula 
ance  during  the  period  of  delay,  amounting  to  $33  as  shown 
by  the  41st  Finding  of  Fact,  which  amount  is  a  lawful  charge 
against  the  State  and  judgment  is  allowed  the  contractor  therefor. 

XX 

The  tenth  item  of  damages  is  for  the  care  and  keep  of  the 
horses  and  the  use  of  the  wagons  during  the  period  of  delay 
amounting  to  $438,  as  shown  by  the  42d  Finding  of  Fact,  which 
amount  is  a  lawful  charge  against  the  State  and  judgment  is 
allowed  the  contractor  therefor. 

XXI 

The  eleventh  item  of  damages  is  for  the  profits  that  the  con- 
tractor would  have  earned  under  the  contract  had  it  not  been 
for  the  orders  of  November  29,  1911,  during  the  second  season 
of  work  upon  the  trough  amoimting  to  the  sum  of  $15,112.08, 
as  shown  by  the  44th  Finding  of  Fact,  which  item  is  a  lawful 
charge  against  the  State  and  judgment  is  allowed  the  contractor 
therefor. 

An  opinion  has  been  prepared  and  is  attached  hereto  which 
may  be  considered  as  a  part  of  this  report  so  far  as  concerns  the 
questions  of  law  involved. 
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I     ■  I 

SUMMARY 
First  Season 

Item  No.  1 $3,396  75 

Item  No.  2 84  92 

Item  No.  3 1,140  00 

item  No.  4 410  63 

Item  No.  5 132  50 

Item  No.  6 69  59 

Item  No.  7 66  67 

Item  No.  8 1,400  00 

Item  No.  9 33  00 

Item  No.  10 438  00 

$7,162  06 

Second  Season 15.112  08 


Total $22,274  14 


Let  judgment  be  entered  herein  in  favor  of  the  claimant,  the 
I.  M.  Ludington  Sons,  Inc.,  and  against  the  Slate  of  New  York 
for  the  sum  of  $22,274.14.    . 

January  18,  1917. 

Albeet  Haight, 

Referee. 
Eefeeee's  Opinion 

HAiQHT,  Referee. —  The  facts  as  stated  in  the  report  down  to 
and  including  the  19th  finding  are  substantially  without  dispute. 
The  first  difference  arising  from  the  testimony  pertains  to  the 
stop  order  of  January  13,  1911.  The  claimant's  chief  witness 
recollected  it  as  applying  to  the  work  on  the  south  wall  whereas 
the  evidence  on  behalf  of  the  State  is  to  the  effect  that  it  related 
to  an  excavation  on  the  north  embankment.  The  letters  that  were 
written  at  the  time  together  with  the  testimony  of  Mr.  Merrill, 
the  resident  engineer  who  temporarily  succeeded  the  Resident 
Engineer  IngersoU,  who  gave  the  first  stop  order,  apparently  dis- 
poses of  the  question  showing  that  the  stop  order  of  that  date  was 
with  reference  to  the  work  that  was  being  performed  in  excavating 
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the  north  embankment  of  the  canal  on  the  site  of  the  HoUey 
trough  and  that  the  second  order  that  was  made  by  the  temporary 
Resident  Engineer  Merrill  only  applied  to  the  laying  of  con- 
crete for  the  sub-base  on  the  ninth  section  of  the  south  wall.  I 
have  accordingly  so  found. 

The  next  question  that  arises  is  with  reference  to  the  subject 
and  purpose  of  the  two  stop  orders  in  question  and  as  to  the 
motive  of  the  engineers  making  the  orders.  It  was  not  stated  by 
either  the  resident  engineers  or  the  division  engineer  who  was 
consulted  with  reference  thereto  that  the  orders  were  made  because 
of  any  misconduct  on  the  part  of  the  construction  company. 
The  reason  for  making  the  stop  order  of  January  13,  1911,  is 
disclosed  by  Engineer  IngersoU  in  the  letter  written  on  January 
30,  1911,  in  which  he  confirms  the  verbal  order  of  January  13, 
1911,  and  then  states  that  he  had  applied  for  an  extra  unspecified 
work  order  for  driving  wooden  sheet  piling  along  the  front  of  the 
toe  wall,  the  idea  being  to  cut  off  any  possible  seepage  under  the 
wall  during  the  next  season  of  navigation  prior  to  the  placing 
of  the  waterproof  floor  in  the  trough.  It  is  evident  from  this 
statement  that  the  engineer  thought  that  the  condition  of  the  soil 
at  the  place  of  excavation  in  the  north  embankment  was  of  that 
character  that  seepage  would  be  liable  under  the  concrete  wall 
when  constructed  during  the  following  season  of  navigation. 

With  reference  to  the  stop  order  made  by  Engineer  Merrill  on 
the  fourth  day  of  February,  it  appears  that  he  reached  the  con- 
clusion that  the  earth  in  the  trench  excavated  for  the  foundation 
of  the  concrete  wall  on  the  south  side  was  porous  and  sandy  and 
unable  to  bear  the  weight  of  the  wall.  He,  therefore,  issued  an 
order  stopping  the  placing  of  the  concrete  in  that  section  and 
reported  the  same  to  the  division  engineer  with  the  recommenda- 
tion that  pile  foundation  should  be  provided  or  provision  made 
against  seepage  by  puddling  along  the  front  toe  of  the  wall.  He 
then  concludes  by  stating  that  the  contractor  having  been  allowed 
to  proceed  upon  the  basis  of  constructing  the  walls,  leaving  the 
floor  to  be  constructed  during  the  next  closed  season  would  prob- 
ably necessitate  provisions  against  seepage,  that  he  regarded  the 
situation  as  serious,  etc. 
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The  next  step  in  the  case  apparently  was  through  a  meeting 
of  the  engineers,  including  a  number  of  experts  upon  the  ground, 
for  examination  of  the  condition  of  the  soil  at  the  HoUey  trough. 
Then  after  the  lapse  of  nearly  two  months  comes  a  decision  from 
the  Deputy  State  Engineer,  Mr.  Kastl.  The  report  of  the  contents 
of  that  letter  by  the  engineer  to  the  contractor  becomes  a  subject 
of  construction.  As  1  understand  it  he  holds  that  foundation 
piles  or  widening  is  unnecessary  and  he  refuses  to  sanction  the 
request  of  Resident  Engineer  IngersoU  for  the  driving  of  two 
rows  of  sheet  piling.  He,  however,  asserts  that  the  plans  con- 
templated the  construction  of  the  walls  and  floors  at  the  same 
time,  but  neglects  to  order  the  floor  to  be  laid  at  that  time,  stating 
that  if  the  contractor  builds  the  walls  and  leaves  the  floors  to  be 
completed  at  another  season  they  do  so  at  their  own  risk,  and 
must  assume  the  responsibility  of  safeguarding  the  walls  during 
the  season  of  navigation.  He  then  concludes  by  stating  that  an 
alteration  in  the  plans  was  being  prepared,  making  the  depth  of 
the  floor  eighteen  inches  throughout  the  whole  width. 

Under  the  provisions  of  the  contract  the  contractor  had  agreed 
to  so  conduct  his  work  as  not  to  interfere  with  the  navigation  of 
the  canal  and  the  safety  of  the  banks  and  structures  during  the 
period  of  navigation.  The  contractor,  therefore,  became  liable 
in  case  it  should  make  default  in  this  regard.  The  calling  of  the 
contractor's  attention  to  it  in  the.  letter  under  consideration  added 
nothing  to  the  liability  of  the  contractor  from  that  which  he 
incurred  under  the  contract.  It  was,  therefore,  nothing  more  than 
a  warning.  It  is  evident  that  the  deputy  engineer  did  not  care 
to  insist  upon  the  laying  of  the  floor  during  that  season  for  the 
reason  that  he  gives  notice  that  an  alteration  in  the  plans  is  being 
prepared  with  reference  thereto,  so  that  his  intention  evidently 
was  to  allow  the  contractor  to  proceed  with  the  work  of  excavating 
and  constructing  the  side  walls  without  the  laying  of  the  floor  in 
that  season  or  until  after  the  alteration  plans  that  they  were  at 
work  upon  had  been  prepared.  The  important  point,  however,  at 
this  time  is  the  fact  that  he  held  that  the  driving  of  piles  for  a 
foundation  or  the  driving  of  sheet  piling  was  unnecessary  and 
therefore  refused  to  grant  the  request  of  the  engineers  upon  the 
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subject.  It  was  in  effect  an  overruling  of  the  stop  orders  that 
had  been  issued.  Subsequently  the  walls  were  constructed  over 
these  identical  spots  without  the  driving  of  piles  or  sheeting  and 
the  following  season  of  navigation  passed  without  injury.  The 
contractor,  however,  was  compelled  to  lay  idle,  together  with  its 
working  force,  so  far  as  this  particular  branch  of  the  work  was 
concerned  during  the  intervening  time  between  stop  orders  and 
the  order  of  the  deputy  engineer  on  the  eighth  of  March  follow- 
ing, two  months  lacking  five  days,  and  it  undoubtedly  suffered 
damages  in  consequence  thereof. 

I  am  not  disposed  to  criticise  the  action  of  the  resident  engi- 
neers. They  are  able,  conscientious  men,  but  human  and  as  such 
liable  to  error  in  judgment.  It  appears  that  they  were  construct- 
ing the  canal  over  a  deep  ravine  and  that  a  break  in  it  would 
result  in  great  delay  and  involve  a  large  expenditure  of  money 
and  they  doubtless  had  in  mind  the  serious  responsibilities  rest- 
ing upon  them  with  reference  to  the  conduct  of  the  work  over  the 
ravine.  It  needed  care  and  prudence  and  the  engineers  were 
called  upon  to  exercise  sound  judgment  based  upon  an  accurate 
knowledge  of  the  situation.  They  erred  in  judgment  as  has  been 
found  by  their  superior  oflScer,  and  as  the  results  have  demon- 
strated. They  doubtless  were  over-anxious  and  issued  their  orders 
before  making  a  thorough  examination  such  as  would  have  dis- 
closed the  full  facts  in  reference  to  the  character  of  the  under- 
lying material.  At  the  time  of  the  hearing  in  this  case  it  is 
apparent  that  the  original  plans  for  constructing  the  trough  were 
faulty.  The  concrete  walls  were  of  great  weight  and  were 
designed  to  rest  upon  an  earth  foundation  upon  a  filling  through 
a  ravine  constructed  about  sixty  years  ago.  That  the  walls  were 
liable  to  settle  to  some  extent  in  some  places  seems  apparent. 
The  concrete  floor  as  originally  designed  was  very  thin  and  only 
came  up  to  the  sides  of  the  walls.  Nothing  had  been  provided  to 
tie  the  floor  to  the  walls  or  to  prevent  a  crack  at  the  point  of  con- 
tact between  the  walls  and  the  floor.  This  defect  in  the  plans  was 
doubtless  discovered  at  the  time  the  investigation  was  made  by 
the  expert  engineers  which  resulted  in  the  change  of  the  plan 
of  construction  provided  for  in  alteration  order  No.   1.     By  it 
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the  first  layer  of  the  concrete  floor  was  made  twelve  inches  thick. 
The  base  of  the  walls  was  extended  under  the  edge  of  the  floor 
forming  a  shoulder  upon  which  it  rested  and  the  floor  tied  to  the 
walls  by  means  of  deformed  metal  bars  embedded  in  the  concrete 
of  the  walls  and  the  floor  spaced  twelve  inches  apart  throughout 
the  entire  length  of  the  trough  on  either  side,  thus  making  it 
practically  impossible  to  separate  the  walls  from  the  floor  by  any 
settlement  of  the  walls  or  floor  that  might  be  liable  to  occur. 

The  claim  is  made  on  behalf  of  the  State,  that  the  testimony 
given  on  behalf  of  the  claimant,  to  the  effect  that  at  the  time  the 
stop  order  of  January  thirteenth  was  given  the  contractor  was 
told  to  keep  its  organization  intact  so  as  to  be  ready  to  resume 
operations  as  soon  as  the  recommendation  of  the  resident  engineer 
was  confirmed,  was  not  true.  While  the  parties  may  differ  as  to 
the  precise  words  that  were  used  on  the  occasion,  I  think  the 
inference  to  be  drawn  from  the  letters  written  both  by  Engineer 
IngersoU  and  by  Engineer  Merrill  is  to  the  effect  that  the  keeping 
of  the  organization  intact  was  within  the  contemplation  of  the 
engineers.  IngersoU,  in  answering  the  letter  complaining  of  the 
delay  that  the  contractor  was  suffering,  and  asking  for  a  written 
confirmation  of  the  verbal  stop  order,  in  answer  states:  "For 
your  information  I  will  say  that  I  have  applied  for  an  extra 
unspecified  work  order  for  driving  wooden  sheet  piling  along  the 
front  toe  of  the  wall.  *  *  *  As  soon  as  this  extra  work  order  is 
given  you  will  be  notified."  Thus  indicating  that  he  expected  an 
early  reply  to  his  application  and  that  after  his  application  was 
granted  the  contractor  could  proceed  with  his  work.  Again,  in 
Merrill's  letter  to  the  division  engineer  at  Rochester  he  states: 
"  Having  been  allowed  to  proceed  on  this  basis  the  contractor  is 
very  anxious  to  avoid  a  prolonged  tieup  of  plant  and  an  early 
decision  is  requested,"  thus  leaving  the  inference  that  he  also 
contemplated  the  continuing  of  the  work.  In  addition,  Merrill, 
in  his  oral  testimony,  with  reference  to  the  stop  order  gives  us  to 
understand  that  he  was  confident  that  the  delay  would  not  be  long 
and  advised  the  contractor  that  there  were  seven  or  eight  top 
sections  of  forms  that  could  be  filled  with  concrete  which  would  be 
sufficient  to  engage  the  contractor  for  some  time.     It,  therefore, 
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appears  to  me  that  it  was  within  the  contemplation  of  the  parties 
that  the  organization  should  be  kept  intact  to  proceed  with  the 
work  as  soon  as  the  question  submitted  to  the  division  engineer 
should  be  answered. 

Under  the  circumstances  I  think  I  must  find  that  the  orders 
were  not  only  improvidently  granted,  but  that  the  contractor  was 
justified  in  keeping  his  work  organization  intact  pending  the 
determination  of  the  question  that  had  been  Submitted  to  the 
division  engineer  and  that  it  suffered  damages  in  consequence  of 
the  delay. 

Coming  down  to  the  closed  season  of  navigation  of  1911-12, 
we  find  the  contractor  on  the  job  ready  to  proceed  with  the  work 
upon  this  contract  about  the  fifteenth  of  November  as  soon  as  the 
water  had  been  drained  from  the  canal  prism.  At  about  that 
time  the  contractor  was  advised  of  the  alteration  order  and  of  the 
plans  of  construction  thereunder  by  which  the  first  layer  of  the 
concrete  floor  was  made  thicker  and  stronger  than  all  of  the 
layers  originally  provided  for,  reinforced  with  metal  bars,  tied 
to  the  wall  so  firmly  that  all  of  the  King's  oxen  could  not  draw 
them  apart.  It  then  commenced  work  excavating  the  north 
embankment  and  proceeded  until  the  twenty-ninth  of  November 
when  a  stop  order  was  issued  by  the  resident  engineer  (claimant's 
Exhibit  No.  12)  in  which  it  was  stated  in  substance  that  the 
contractor  had  proceeded  to  excavate  the  towpath,  in  connection 
with  their  work  for  the  Holley  trough  beyond  the  300  feet  limit 
staked  out  for  them,  and  that,  under  the  ruling  of  the  Special 
Deputy  State  Engineer,  in  the  construction  of  the  trough  it  was 
the  intention  of  the  plans  and  specifications  that  both  wall  and 
floor  should  be  carried  along  at  the  same  time;  that  the  footing 
courses  of  the  side  walls  must  not  be  placed  at  a  greater  distance 
ahead  than  one  section  of  side  wall  and  the  floor  section  not 
greater  than  one  section  behind  the  side  walls.  The  further  facts 
with  reference  thereto  will  more  fully  appear  in  findings  No.  25 
and  from  claimant's  Exhibits  23,  11  and  13.  It  will  be  observed 
that  the  foregoing  letters,  claimant's  Exhibits  23,  11,  12  and  13, 
are  all  addressed  to  I.  M.  Ludington  Sons,  Inc.  It  will  be  recalled 
that  I.  M.  Ludington  Sons,  Inc.,  was  the  original  contractor  and 
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that  Gabriel  Brothers  Constmction  Company  was  the  subcon- 
tractor of  the  I.  M.  Ludington  Sons,  Inc.,  and  that  the  engineer- 
ing department  had  refused  to  recognize  the  subcontractor  and 
consequently  the  letters  on  either  side  were  addressed  to  the  origi- 
nal contractor. 

The  question  thus  arising  with  reference  to  the  stop  orders 
above  disclosed  is  as  to  the  reasonableness  of  such  orders.  They 
were  justified  by  the  State  upon  the  ground  that  the  subcon- 
tractor, the  Gabriel  Brothers  Construction  Company,  was  in 
financial  distress,  had  not  upon  the  ground  a  sufficient  plant  with 
which  it  could  perform  the  work  laid  out  in  their  written  plan 
for  the  season  and  that  consequently  it  was  necessary  for  the 
State  to  insist  that  the  work  should  be  so  completed  as  not  to 
interfere  with  navigation  during  the  next  open  season.  The  oral 
testimony  upon  which  the  State  bases  its  justification  of  the 
orders  is  conflicting  with  that  presented  on  behalf  of  the  claim- 
ant. As  to  the  financial  situation,  the  Ludington  Company,  the 
original  contractor,  stood  behind  the  subcontractor  and  rendered 
financial  assistance  when  necessary  and  no  question  was  raised  by 
the  State  with  reference  to  the  financial  standing  and  ability  of 
the  Ludington  Company  to  answer  every  demand  made  on  behalf 
of  the  State.  As  to  the  capacity  of  the  plant  about  which  the 
conflict  in  the  testimony  occurred,  I  have  concluded  that  with  the 
assistance  afforded  by  the  Ludington  Company,  it  was  sufficient 
with  which  the  work  could  be  performed  in  accordance  with  the 
contractor's  contemplated  plan  before  the  season  of  navigation  in 
1912  should  open.  I  have  in  substance  so  found  the  facts  in  my 
report. 

My  attention  has  been  called  to  no  provision  of  the  contract  or 
of  the  general  or  special  speciflcations  attached  thereto  that 
requires  the  contractor  to  construct  the  walls  of  the  trough  with 
the  flooring  between  them  simultaneously  or  that  the  footing 
courses  of  the  side  walls  must  not  be  placed  at  a  greater  distance 
ahead  than  one  section  of  the  side  wall  and  that  the  floor  section 
not  greater  than  one  section  behind  the  side  walls.  The  power  to 
so  require  the  construction  thereof  depends  upon  the  provisions 
of  the  contract  in  which  it  becomes  the  duty  of  the  contractor  to 
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obey  the  lawful  and  proper  directions  concerning  the  work  or  the 
material  furnished,  given  by  the  State  Engineer,  the  Special 
Deputy  State  Engineer  or  resident  engineer  upon  the  site  of  the 
work.  I  do  not  recall  any  special  order  or  direction  from  either 
of  the  engineers  mentioned  above  directing  the  work  to  be  bo 
performed  during  the  first  closed  season  until  the  letter  of  the 
eighth  of  March  in  which  the  Deputy  State  Engineer  asserts 
that  the  plans  contemplated  the  construction  of  the  Walls  and 
floor  simultaneously.  During  the  following  season  such  orders 
were  expressly  given  as  appears  by  the  above  described  stop  order 
of  the  resident  engineer.  In  view  of  the  fact  that  the  walls  were 
to  be  constructed  in  alternate  sections  of  fifty  feet  each,  the 
requirement  that  the  opposite  wall  should  be  constructed  simul- 
taneously and  the  concrete  floor  then  laid,  between  them  would 
impose  upon  the  contractor  the  necessity  of  changing  his  outfit 
for  the  pouring  of  the  concrete  from  the  south  wall  to  the  north 
wall  and  then  into  the  prism  of  the  canal  for  the  laying  of  the 
floor  at  the  construction  of  each  of  the  separate  fifty  foot  sections 
of  the  wall.  It  would  also  impose  upon  the  contractor  the  neces- 
sity of  only  shoveling  out  section  by  section  of  each  wall,  and 
shifting  the  shovel  therefore  and  making  the  excavation  of  the 
intervening  prism  of  the  canal  between  the  walls  complete  with 
each  section.  It  is  evident  that  the  construction  in  this  manner 
would  involve  large  additional  time  and  would  so  enhance  the 
expense  of  construction  on  the  part  of  the  contractor  as  to  make 
it  practically  prohibitive  and  unreasonable.  It  was,  however, 
important  that  the  floor  concrete  should  be  laid  between  the  walls 
or  at  least  the  first  layer  thereof  provided  by  the  alteration  order, 
before.the  open  season  of  navigation,  but  the  resident  engineer  was 
tipon  the  ground  from  time  to  time  and  consequently  could  form 
a  quite  accurate  opinion  as  to  the  time  that  it  would  take  to  lay 
the  concrete  fioor  and  when  such  proper  time  arrived  he  was 
vested  with  the  power  to  shut  down  further  excavation  and  con- 
struction of  walls  and  compel  the  laying  of  the  floor  in  so  far  as 
such  walls  had  been  constructed.  In  point  of  fact  the  excavation 
was  inade,  the  walls  constructed  and  the  first  layer  of  the  con- 
crete floor  was  put  in  place  with  the  exceptions  mentioned  in  the 
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finding  28  before  the  season  of  navigation  opened.  I  have,  there- 
fore, concluded  that  the  stop  order  as  made  went  too  far,  that  it 
was  unnecessarily  burdensome  to  the  contractor  and  therefore 
unreasonable. 

Upon  the  question  of  damages  it  will  be  recalled  that  during 
the  first  closed  season  of  navigation  upon  which  work  could  be 
performed  upon  the  contract,  the  first  stop  order  was  made  upon 
the  13th  day  of  January,  1911,  and  it  stopped  the  excava- 
tion of  earth  upon  the  north  embankment  of  the  canal  and  the 
second  stop  order  occurred  on  the  fourth  of  Febrtiary  following, 
which  prohibited  the  laying  of  concrete  in  the  trench  for  the 
ninth  base  section  of  the  wall.  These  orders  were  lifted  by  the 
decision  made  by  the  Deputy  State  Engineer  on  the  eighth  day  of 
March  following.  Two  months  lacking  five  days  intervened 
between  the  first  stop  order  and  the  order  of  the  Deputy  State 
Engineer.  While  the  stop  order  of  January  thirteenth  did  not 
prevent  further  pouring  of  concrete,  nor  did  the  stop  order  of 
February  fourth  prevent  the  pouring  of  concrete  upon  base  forms 
that  had  already  been  laid,  still  the  preventing  of  further  excava- 
tion and  of  laying  foundation  courses  for  concrete  so  disorganized 
the  work  of  the  contractor  that  but  little  was  accomplished  during 
the  intervening  time,  and  inasmuch  as  it  would  take  a  few  days 
for  the  contractor  to  revise  his  plans  after  the  lifting  of  the  orders, 
I  have  concluded  to  find  as  a  fact  that  the  two  stop  orders  operated 
to  delay  the  contractor  in  his  work  for  the  period  of  two  months. 

It  is  claimed  on  behalf  of  the  contractor  that  after  the  lifting 
of  the  stop  orders  it  was  too  late  in  the  season  to  bring  in  machin- 
ery for  excavating  or  to  have  completed  the  two  walls  for  the 
1,100  feet  contemplated  before  the  season  of  navigation,  and  con- 
sequently it  was  not  thought  wise  to  proceed  further  with  the  work 
upon  the  trough  during  that  season.  On  the  part  of  the  State 
ttie  claim  is  made  that  there  was  no  shovel  or  other  mechanical 
appliance  for  excavating  the  earth  for  the  walls  provided  and  that 
the  contractor  was  attempting  to  do  it  by  hand  labor,  and  not 
finding  it  profitable  had  voluntarily  concluded  to  abandon  the 
work  for  the  balance  of  that  season.  It  may  not  be  necessary  to 
now  determine  which  claim  is  correct.     The  facts  are  that  after 
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the  filling  of  the  top  forms  of  the  concrete  walls  upon  the  bases 
which  had  been  previously  laid,  the  work  upon  the  trough  part 
of  the  contract  was  practically  stopped  for  the  remainder  of  the 
season  and  that,  notwithstanding  the  stop  orders  had  been  lifted. 

I  am  unable  to  find  from  the  evidence  that  the  contractor,  even 
had  there  been  no  interruption,  could  have  carried  out  its  original 
plan  and  constructed  both  walls  of  the  trough  for  the  entire  length 
specified  in  the  contract  as  it  then  existed,  before  the  period  of 
navigation  opened,  depending  on  hand  labor  alone  for  making  the 
excavation. 

Upon  the  question  of  damages  arising  to  the  claimant  during 
the  first  season,  between  November,  1910,  and  the  opening  of 
navigation  on  May  15,  1911,  it  will  be  borne  in  mind  that  its 
ofiicers  were  advised,  at  the  time  the  stop  orders  above  mentioned 
were  given,  to  keep  its  working  organization  intact  so  as  to  proceed 
with  the  labor  as  soon  as  the  questions  raised  were  disposed  of. 
Ordinarily  we  might  expect  that  the  contractor  would  claim  as  an 
item  of  damage  the  amount  that  it  had  been  compelled  to  pay  its 
laborers  remaining  idle  during  the  period  that  elapsed  before  the 
stop  orders  were  lifted,  but  in  this  case  the  claim  in  place  thereof 
has  been  made  for  the  difference  between  what  the  work  of  laying 
the  concrete  actually  cost  and  what  it  would  have  cost  had  the 
contractor  been  permitted  to  proceed  with  the  work  without  any 
delay  by  reason  of  the  stop  orders.  The  claimant  has  not  shown 
by  the  testimony  the  amount  that  the  concrete  could  have  been 
laid  for  per  cubic  yard.  It  has,  however,  shown  through  its 
witnesses  that  the  plant  was  equipped  and  manned  for  the  laying 
of  10,000  cubic  yards  of  concrete  during  that  season.  It  appears 
from  the  testimony  of  the  State's  engineer,  Merrill,  that  the 
actual  cost  to  the  claimant  of  the  concrete  laid  was  $3.23  per 
cubic  yard  and  it  was  a  conceded  fact  in  the  ease  that  there  was 
laid  during  that  season  2,441  cubic  yards,  which  would  make  a 
total  cost  of  $7,884.43.  This  amount  exceeds  that  which  is  stated 
in  the  testimony  of  claimant,  which  was  $6,949.46,  but  that 
statement  was  made  up  on  the  basis  that  only  2,177  cubic  yards 
was  laid  and  did  not  include  that  which  was  laid  in  the  culverts 
which  would  make  the  2,441  cubic  yards,  and  accounts  for  the 
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difference  in  the  amounts  expended.  If,  therefore,  we  add  to  the 
$7,884.43  the  amount  of  the  claimant's  overhead  for  the  balance 
of  the  season  after  January  13,  1911,  and  include  the  salaries  of 
Foreman  Sorenson  and  that  of  the  carpenter  foreman,  $3,900,  we 
have  a  total  of  $11,784.43,  which  divided  by  10,000  cubic  yards 
would  show  $1.18  for  each  yard.  It  also  appeared  from  the 
testimony  in  the  case  that  the  cost  of  the  carpenter  work  in  pre- 
paring the  forms  for  the  pouring  of  the  concrete  was  thirty  cents 
per  cubic  yard,  which  added  to  the  $1.18  per  yard  would  make 
$1.48  as  the  cost  for  which  the  claimant  claims  the  work  could 
have  been  done  had  it  not  been  interfered  with  by  stop  orders.  It 
appears  from  the  State's  Exhibit  No.  42  and  the  testimony  of  the 
Engineer  Merrill  that  500  yards  of  concrete  were  laid  before  the 
stop  order  of  January  13,  1911;  that  deducted  from  the  2,441 
yards  leaves  the  amount  that  was  subsequently  laid,  1,941  yards; 
that  amount  at  $3.23,  that  it  cost  the  claimant  to  lay  the  con- 
crete after  the  stop  orders,  amounts  to  the  sum  of  $6,269.43 ;  the 
1,941  yards  at  $1.48  per  yard  which  the  claimant  claims  it  could 
have  been  laid  for,  would  have  cost  $2,872. 68,which  deducted 
from  the  $6,269.43  leaves  a  balance  of  $3,396.75  as  claimant's 
damages  which  I  have  concluded  to  allow  under  his  first  item  of 
claim  for  damages. 

Upon  the  second  item  of  damages  which  is  for  insurance  of 
men  at  2%  per  cent,  amounting  to  the  sum  of  $84.92,  it  is  hereby 
allowed. 

The  claimant's  third  item  of  damages  pertains  to  the  salaries 
paid  to  the  officers  of  the  Gabriel  Construction  Company,  includ- 
ing the  superintendent,  the  assistant  superintendent,  bookkeeper, 
walking  boss  and  general  utility  man,  amounting  to  $760  per 
month.  Allowing  two  months  for  the  delay  on  account  of  the 
stop  orders,  these  salaries  would  amount  to  $1,520.  It  appears, 
however,  that  from  the  testimony  of  the  State  Engineer  Merrill 
and  State's  Exhibit  42,  that  after  the  thirteenth  of  January  there 
was  poured  247  cubic  yards  of  concrete  in  the  month  of  January, 
496  cubic  yards  of  concrete  in  the  month  of  February,  576.7  cubic 
yards  in  the  month  of  March,  409.5  cubic  yards  in  the  month  of 
April  and  185  cubic  yards  in  the  month  of  May.     It  therefore 
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appears  that  during  the  intervening  time  when  claimant's  work 
was  interfered  with  by  the  stop  orders  that  some  concrete  was 
laid  during  each  month  and  by  adopting  the  testimony  of  claim- 
ant's witness  Hawke,  25  per  cent,  or  one-fourth,  should  be  allowed 
for  such  work.  Therefore,  deducting  one-fourth  from  the  amount 
of  claimant's  overhead,  $1,520,  for  the  two  months  in  question, 
would  leave  $1,140,  which  sum  I  allow. 

The  fourth  item  of  the  contractor's  claim  pertains  to  the  main- 
taining of  steam  for  the  operation  of  the  boilers  and  pumping 
water  from  the  ravine  and  at  the  syphon  at  the  HoUey  bridge. 
These  boilers  used  two  tons  of  coal  per  day  which  at  $4  per  ton 
for  the  two  months,  or  sixty  days,  would  amount  to  $480.  Apply- 
ing the  same  number  of  days  to  the  expenses  for  oil,  waste  and 
incidentals  for  the  maintenance  of  the  plant  would  amount  to 
$67.50,  which  added  to  the  $480  would  make  $547.50.  Deducting 
therefrom  one-fourth  for  use  made  of  the  same  boilers  during  that 
period  in  laying  concrete  would  leave  $410.63,  the  item  of 
damages  that  should  be  allowed  herein.  The  claim  made  for 
demurrage,  $35,  is  disallowed. 

The  contractor  for  his  fifth  item  of  claim  for  damages  has 
fliowu  ihnt  ho  laid  a  track  on  the  north  bank  of  the  canal  for  a 
distance  of  5G0  feet  and  also  a  track  on  the  south  side  of  the 
canal  for  about  800  feet  and  constructed  a  bridge  across  the  waste 
weir  upon  which  the  track  was  laid.  This  track  was  laid  for 
thel  purpose  of  transporting  concrete  from  the  mixer  to  the  place 
where  it  was  contemplated  to  be  poured.  The  actual  cost  of 
laying  it  was  $397.50.  It  is  claimed  that  this  track  was  of  no 
use  to  the  contractor  and  that  he  would  not  have  constructed  it 
had  he  known  that  he  was  not  to  be  permitted  to  proceetl  and  put 
in  the  10,000  yards  of  concrete  planned  for.  The  contractor, 
however,  had  the  use  of  it  for  the  entire  season  of  six  months 
except  possibly  the  two  months  it  was  delayed,  and  consequently 
the  State  should  pay  for  only  one-third  of  its  cost,  $132.50,  which 
amount  is  hereby  allowed. 

The  sixth  item  of  damages  is  for  constructing  a  trestle  across 
the  canal  for  the  purpose  of  conveying  concrete  from  the  mixing 
plant  to  the  north  side  of  the  canal  for  the  purpose  of  pouring 
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the  concrete  wall  upon  that  side.  The  stop  orders  preventing  the 
construction  of  the  wall  on  that  side  for  two  months  rendered  the 
trestle  useless  for  that  period.  The  State  should  consequently 
pay  one-third  of  $178.78,  amounting  to  $59.59,  which  amount  ia 
hereby  allowedl 

The  seventh  item  of  damages  is  for  the  taking  down  of  the 
trestle  mentioned  in  the  sixth  item  so  as  not  to  interfere  with 
navigation  in  the  next  open  season,  the  cost  of  which  with  the 
deduction  made  above  is  $66.67,  which  is  hereby  allowed. 

The  eighth  item  is  for  the  rental  value  of  the  plant  amounting 
to  $933  a  month,  which  amounts  to  $1,886.  Deducting  one-fourth 
thereof  would  leave  $1,400,  which  item  is  hereby  allowed. 

The  ninth  item  of  damages  claimed  is  for  premium  paid  on 
performance  bond  and  fire  insurance.  The  premium  paid  on 
performance  bond  is  disallowed.  The  premium  paid  for  fire 
insurance,  which  was  at  $198  per  annum,  is  allowed  for  the  two 
months'  delay  on  account  of  stop  orders  amounting  to  $33. 

The  tenth  item  pertains  to  the  care  and  keep  of  the  horses  and 
use  of  the  wagons.  I  have  allowed  the  sum  of  $438  therefor  and 
have  disallowed  the  item  for  new  wagons  which  were  not  used  and 
were  embraced  in  the  allowance  item  for  rental  value  of  plant 

With  reference  to  the  damages  occasioned  by  the  orders  of  the 
engineer  in  charge,  as  stated  in  the  30th  finding  of  fact,  I  have 
reached  the  conclusion  that  I  should  find  as  a  fact  that  the  con- 
tractor, guided  by  the  reasonable  and  proper  orders  and  directions 
of  the  engineer,  could  have  carried  out  the  plans  reported  to  the 
engineer  during  the  closed  season  of  1911-12  and  could  have 
excavated  the  entire  space  necessary  for  the  construction  of  the 
walls  and  that  constituting  the  prism  of  the  canal  before  the 
period  of  navigation  and  that  it  could  have  completed  both  of 
the  walls  for  the  entire  length  of  the  contract  prior  to  the  enlarge- 
ment made  by  alteration  order  No.  1  and  could  also  have  placed 
the  first  layer  of  concrete  upon  the  entire  floor  required  by  such 
alteration  order  and  could  also  have  completed  the  other  concrete 
work  called  for  by  the  original  contract  with  reference  to  bridge 
abutments  and  waste  weir,  except  as  found  in  finding  43.     I  am, 
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however,  unable  to  find  from  the  evidence  that  this  work  could 
have  been  completed  on  or  before  March  10,  1912. 

The  claimant  in  its  brief  presents  various  items  resulting  from 
the  delays  caused  by  the  engineer  and  also  a  claim  for  loss  of 
profits  arising  from  the  work  that  could  have  been  performed  and 
was  not  completed  because  of  such  interruptions. 

Of  course,  both  claims  for  damages  cannot  be  allowed.  If  the 
claimant  is  awarded  damages  directly  suffered  from  the  interrup- 
tions, the  damages  awarded  presumably  would  make  good  his 
losses  and  if  on  top  of  that  he  should  be  awarded  a  sum  by  way 
of  profits  on  work  not  performed,  it  would  be  doubling  up  the 
award.  If,  however,  the  contractor  is  awarded  profits  on  the 
work  remaining  unperformed,  it  is  upon  the  assumption  that  the 
work  could  have  been  performed  were  it  not  for  the  delays  caused 
by  the  interruption  and  therefore  that  he  should  recover  just  the 
amount  that  he  would  have  earned  under  the  contract  had  there 
been  no  interruption  whatsoever. 

In  the  case  of  Peter  F.  Connolly  v.  State,  Claim  No.  274:4-A, 
I  had  occasion  to  examine  the  question  here  involved  and  in  the 
opinion  then  written  stated  (See  16  Ct.  CI.  Rep.  234-236)  : 

"  The  rule  as  I  understand  it  in  such  cases  is  that  the  measure 
of  damages  is  the  amount  of  the  parties'  loss  and  this  may  consist 
of  two  classes,  namely  actual  outlay  and  anticipated  profits.  The 
first  is  the  amount  he  has  been  induced  to  spend  on  the  faith  of 
the  contract  in  the  performance  thereof  which  may  include  a  fair 
allowance  for  his  own  time  and  services.  The  second  is  for  the 
anticipated  profits  he  may  have  made  had  he  been  permitted  to 
perform  the  contract  subject  to  the  rules  of  law  as  to  the  character 
of  the  profits  which  may  thus  be  claimed.  Long  Island  C.  S.  Co. 
v.  City  of  Xew  York,  204  X.  Y.  73 ;  F.  S.  v.  Behan,  110  IT.  S. 
338;  Masterson  v.  Mayor  of  Brooklyn  7  Hill,  61.  *  *  * 
The  contractor  in  making  his  bid  is  presumed  to  have  taken  into 
consideration  the  cost  of  labor,  his  overhead  expenses,  the  amount 
of  premiums  to  be  paid  upon  the  bond  and  the  cost  of  installing 
the  plant  and  to  have  made  them  sufficiently  large  to  reimburse 
himself  therefor  out  of  the  profits.  The  profits  having  been 
determined  and  adjudged,  all  items  of  damage  of  the  character 
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thus  specified  becomes  merged  therein.  *  *  *  Xhe  leading 
case  upon  the  subject  of  damages  in  this  State  is  that  of  Masterson 
V.  Mayor,  City  of  Brooklyn,  supra.  The  legal  questions  involved 
in  that  case  are  similar  to  those  in  this  case.  In  that  case 
the  contract  had  been  entered  into  to  furnish  the  marble  cut 
and  carved  at  a  price  specified  per  square  foot  according  to 
plans  and  specifications  for  the  construction  of  a  City  Hall. 
A  quantity  of  the  marble  had  been  furnished  and  the  building 
had  been  constructed  in  part  when  the  city  concluded  to  stop  the 
work  and  refused  to  accept  further  marble  including  the  quantity 
which  had  been  quarried  and  carved  and  was  ready  for  delivery. 
The  court  held  in  that  case  that  as  to  the  marble  that  had  been 
quarried  and  cut  ready  for  delivery  that  should  be  paid  for  at 
the  contract  price  less  its  market  value  or  what  it  could  have  sold 
for.  As  to  the  rest  of  the  marble  called  for  by  the  contract  which 
had  not  been  quarried  or  cut,  the  contractor  was  awarded  as  dam- 
ages what  his  profits  would  have  amounted  to  had  he  been  per- 
mitted to  perform.  In  this  case  partial  performance  had  been 
made.  So  far  as  the  work  had  been  performed,  the  contractor  was 
paid  in  full  therefor  under  the  final  estimate.  Had  he  not  been 
paid  in  full  he  would  have  been  entitled  to  include  the  amount 
thereof  as  an  additional  item  of  damages  herein.  He  has  been 
allowed  to  recover  his  profits  on  the  part  of  the  contract  left 
unperformed  in  accordance  with  the  rule  laid  down  in  that  case." 
I  have  concluded  in  making  my  award  to  adopt  the  latter  basis 
so  far  as  concerns  the  season  of  1911-12.  As  we  have  seen,  there 
remained  to  be  excavated  at  the  close  of  that  season  7,422  cubic 
yards  of  earth.  This  could  have  been  done  with  the  shovel  and 
implements  on  hand,  and  the  laborers  operating  the  same  within 
the  period  specified  without  additional  expense.  Under  the  con- 
tract the  contractor  was  to  be  paid  sixty-four  cents  per  cubic  yard, 
which  would  amount  to  $4,750.08.  There  remained  of  the  first 
layer  of  floor  unlaid  1,884  cubic  yards  of  concrete.  This  amount 
also  could  have  been  laid  with  the  labor  and  plant  on  hand  there- 
for without  additional  expense  to  the  contractor  other  than  the 
cost  of  the  material  which  I  find  to  be  $2.00  per  cubic  yard,  the 
contract  price  for  the  work  being  $7.50  per  cubic  yard,  leaving 
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$5.50  per  cubic  yard  for  the  doing  of  the  work.  Multiplying 
1,884  cubic  yards  by  $5.50  per  cubic  yard  gives  $10,362.00,  which 
added  to  the  $4,750.08,  the  amount  allowed  for  excavation, 
amounts  to  $15,112.08,  which  should  be  awarded  for  the  damagea 
suffered  by  the  contractor  by  reason  of  the  improper  delays 
encountered  during  the  closed  season  of  1911-12,  the  design  being 
to  place  the  contractor  in  the  same  position  it  would  have  been  in 
had  no  improper  orders  been  issued  and  it  had  been  permitted  to 
proceed  without  delays  attributable  to  the  State. 

The  contractor  has  made  a  claim  for  the  handling  of  stone 
twice  over  and  demurrage  upon  cars.  It  is  not  clear  that  the 
State  is  liable  therefor.  The  contractor  should  have  provided  a 
sufficient  space  for  the  storage  of  the  stone  and  cement  to  meet 
the  contingency  of  heavy  storms  and  blocked  roads.  The  overhead 
expenses  for  that  season  would  be  merged  in  the  allowance  for 
profits.  As  to  the  other  items  of  damage,  some  were  merged,  and 
others  were  the  result  of  errors  of  judgment  on  the  part  of  the 
contractor,  for  which  the  State  should  not  be  held  liable.  They 
are  therefore  disallowed. 

A  further  claim  has  been  presented  for  an  award  for  profits 
that  might  have  been  made  by  placing  the  reinforcing  bars  in  the 
concrete  floor  and  walls,  that  their  weight  amounted  to  35,300 
pounds  and  that  the  claimant  should  recover  the  profits  thereon. 
In  the  former  case,  1152-A,  this  claimant  insisted  that  the  plac- 
ing of  the  metal  bars  increased  the  expenses  of  constructing  the 
footing  forms,  and  was  allowed  a  considerable  award  on  account 
of  such  additional  cost.  Under  his  present  claim  he  now  seeks 
to  recover  a  profit  thereon.  The  claim  was  finally  disposed  of  in 
the  former  case  and  cannot  now  be  made  the  subject  of  a  further 
recovery. 

In  addition  to  that  for  which  the  award  for  profits  has  been 
made,  there  still  remained  unperformed  the  waterproof  layer  upon 
the  floor,  the  sand  cushion  layer  of  six  inches  thick  and  the  top 
layer  of  concrete  over  the  sand  cushion  containing  1,347  cubic 
yards.  Xo  claim  has  been  presented  through  the  brief  of  counsel 
for  profits  arising  upon  the  waterproof  layer  or  the  sand  cushion. 
Of  course  the  top  layer  of  the  floor  could  not  he  put  in  position 
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until  after  the  other  two  layers  had  been  completed.  At  the  open- 
ing of  the  season  of  navigation  in  the  spring  of  19 12,  as  we  have 
seen,  there  remained  7,422  cubic  yards  of  earth  upon  the  floor 
to  be  removed  which  the  evidence  shows  would  have  taken  about 
twenty  days.  Underneath  that  there  remained  of  the  first  layer 
of  concrete  in  the  floor  to  be  placed  1,884  cubic  yards  which 
would  consume  about  twenty  days  more  time.  After  it  had  been 
placed  in  position  some  time  would  necessarily  be  consumed  in 
placing  the  waterproof  layer  and  still  further  time  in  placing  the 
sand  cushion  layer.  It  is  evident,  therefore,  that  more  than  six 
weeks  would  necessarily  be  consumed  before  the  final  layer  of 
eoijcrete  upon  the  floor  could  be  placed  and  that  would  equal  or 
exceed  the  time  which  the  claimant  has  charged  that  it  was 
delayed  by  the  action  of  the  engineers  in  its  performance  of  the 
work  under  the  contract.  I  am  therefore  unwilling  to  find  as  a 
fact  that  the  claimant  could  have  performed  the  contract  by  the 
laying  of  the  top  layer  of  concrete  before  the  season  of  naviga- 
tion and  consequently  it  is  not  entitled  to  recover  the  profits  that 
otherwise  would  have  resulted  therefrom. 

At  the  conclusion  of  the  argument  to  this  case,  Mr.  McKay, 
the  attorney  for  the  claimant  in  No.  1552-A,  the  former  case  tried 
before  me,  made  a  motion. 

1.  To  re-open  claim  No.  1552-A  in  so  far  as  the  decision  in 
that  case  was  reserved  on  the  question  of  overhead  expenses,  and 

« 

for  the  purpose  of  that  determination  consider  the  evidence  in 
claim  No.  1552-A  and  include  the  amount  awarded  for  overhead 
in  this  claim,  No.  1754-A; 

2.  Grant  the  motion  made  at  the  close  of  the  trial  of  this  claim 
upon  which  decision  was  reserved,  to  read  into  this  case  the  evi- 
dence in  claim  No.  1552-A  showing  the  amount  of  the  contractor's 
overhead  and  include  in  this  case  that  amount,  decision  with 
reference  to  which  was  reserved  at  the  time  of  entering  judgment 
in  claim  No.  1552-A. 

With  reference  to  the  first  motion,  I  have  a  suspicion  that  an 
appelate  court  upon  review  might  reach  the  conclusion  that  after 
a  referee  had  tried  a  case,  made  his  report  upon  which  judgment 
had  been  entered,  and  subsequently  paid,  that  the  power  of  the 


238  Xew  Yobk  State  Court  of  Claims 

I.  M.  Ludington  Sons,  Inc.,  v.  State  of  New  York 

referee  became  fwnctus  officio.    Unless,  therefore,  it  be  upon  the 
stipulation  of  all  the  parties  concerned,  I  must  deny  the  motion. 

With  reference  to  the  latter  motion,  my  ruling  is  to  allow  so 
much  thereof  as  asks  to  read  into  this  case  the  evidence  taken  in 
claim  No.  1552-A  showing  the  amount  of  the  contractor's  over- 
head. As  to  the  balance  of  the  request,  it  is  refused  except  in  so 
far  as  overhead  expenses  have  been  already  allowed  in  the  decision 
made  herein. 

As  I  understand  Mr.  McKay's  request,  he  now  asks  to  have 
included  in  the  award  herein  the  amount  which  the  original  con- 
tractor, I.  M.  Luddington  Sons,  Inc.  is  entitled  to  recover  for 
overhead  expenses  by  reason  of  the  delays  on  the  Gabriel  Brothers 
Company's  contract.  It  will  be  borne  in  mind  that  the  original 
contractor  had  sublet  to  the  Gabriel  Brothers  Construction  Com- 
pany the  construction  of  that  part  of  the  canal  which  included 
the  HoUey  trough.  The  original  contract  of  I.  M.  Ludington  Sons, 
Inc.,  included  the  trough  and  the  construction  of  upwards  of 
fourteen  miles  in  addition  thereto.  He  then  proceeds  to  state  the 
amount  of  overhead  expenses  which  the  Ludington  Company  had 
to  maintain,  which  amounted  to  $1,270  per  month,  and  seeks  to 
recover  that  amount  for  the  period  of  time  that  the  Gabriel 
Brothers  Company  were  delayed  by  stop  orders  in  the  performance 
of  its  contract  in  constructing  the  trough.  In  this  case  the 
Gabriel  Brothers  Construction  Company  also  claim  an  allow- 
ance for  its  overhead  expenses,  amounting  to  $700  a  month.  It 
consequently  will  be  observed  that  a  question  is  presented  as  to 
which  of  these  amounts  should  be  allowed.  The  contract  between 
the  Ludington  Company  and  the  Gabriel  Company  as  between 
themselves,  was  doubtless  valid  and  binding  upon  them.  Even 
though  the  State  refused  to  release  the  Ludington  Company  from 
its  obligation  under  the  contract  and  accept  the  Gabriel  Com- 
pany's liability  in  lieu  thereof,  it  is  quite  evident  that  both  of 
these  claims  cannot  be  allowed,  for  a  contractor  cannot  enlarge 
or  increase  the  liability  of  the  State  by  subletting  this  contract  to 
another  contractor  or  by  dividing  up  his  contract  into  ten  or  fif- 
teen sections  and  then  subletting  the  different  sections  thereof.    I 
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must,  therefore,  if  I  allow  the  Ludington  Company  claim  for 
overhead,  disallow  that  claimed  hy  the  Gabriel  Company. 

It  is  true  that  this  claim  is  presented  on  behalf  of  the  Ludington 
Company  but  by  virtue  of  an  assignment  of  the  Gabriel  Company 
to  it.  Whether  a  string  may  be  attached  to  the  assignment  or 
not  I  am  not  advised,  and  the  only  inference  that  I  am  aware  of 
upon  the  subject  is  that  the  claim  is  prosecuted  by  the  attorney 
who  formerly  represented  the  Gabriel  Company.  The  Gabriel 
Company  had  chiefly  to  do  with  the  construction  of  the  trough. 
Its  employes,  including  superintendents,  clerks,  inspectors,  etc., 
all  performed  their  work  upon  the  trough.  The  Ludington 
superintendents,  officers  tod  employes  were  scattered  in  their 
attentions  over  the  entire  contract  of  upwards  of  fourteen  miles 
in  length.  The  trough  was  only  about  2,000  feet  in  length  and 
consequently  was  but  a  small  portion  of  the  work  that  had  to  be 
performed  upon  the  entire  contract. 

I  finally  have  concluded  to  allow  as  expenses  the  amount  of 

■ 

such  expenses  paid  to  the  employes  named  of  the  Gabriel  Com- 
pany, commonly  designated  as  overhead.  I  have  reached  this 
conclusion  upon  the  theory  that  when  the  Ludington  Company 
entered  into  a  contract  with  the  Gabriel  Company  to  sublet  that 
part  of  their  contract  it  transferred  to  that  company  the  rights  as 
well  as  the  liabilities  possessed  by  the  Ludington  Company,  which 
included  the  overhead  expenses. 

As  I  understand  the  claim  of  Mr.  McKay,  he  further  insists 
that  the  Ludington  Company  is  entitled  to  overhead  by  reason  of 
the  fact  that  the  performance  of  the  contract  extended  ten  months 
beyond  the  time  for  the  completion  of  the  work  named  in  the  con- 
tract. I  am  compelled  to  differ  with  him  in  reference  to  that  con- 
clusion. The  original  time  fixed  in  the  contract  for  its  completion 
was  the  1st  day  of  May,  1913.  All  of  the  work  on  the  contract 
included  within  the  original  contract  together  with  that  included 
in  alteration  orders  Nos.  1  and  2,  so  far  as  constructing  the  HoUey 
trough  was  concerned,  was  practically  completed  before  the  1st 
day  of  May,  1913,  or  within  the  life  of  the  contract,  and  therefore 
it  was  not  necessary  to  extend  the  contract  for  ten  months  longer 
because  of  that  work.    There  was,  however,  another  alteration 
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order  made  in  1913,  just  before  the  expiration  of  the  time  for 
the  completion  of  the  contract  in  which  the  Canal  Board,  the 
superintendent  of  Public  Works  and  the  State  Engineer  had 
ordered  the  embankment  over  the  Holley  ravine  widened  to 
twenty-two  feet  on  the  top  and  the  slope  changed  from  one  and 
one-half  to  two  and  one-third.  This  involved  their  bringing  in 
and  depositing  upon  the  embankment  a  large  quantity  of  material 
for  which  the  contractor  was  paid  at  the  item  prices  fixed  in  the 
contract  and  largely  increased  its  income  upon  the  work  This 
work  was  not  required  to  be  done  during  the  closed  season  of  navi- 
gation but  was  designed  to  be  done  during  the  summer  months. 
No  delay  is  claimed  in  consequence  of  the  doing  of  this  work.  It 
had  to  be  done  in  the  summer  time  during  the  months  that  fol- 
lowed the  termination  of  the  original  contract  While  it  appar- 
ently seems  clear  to  Mr.  McKay  that  this  work  related  back  in 
some  way  to  the  delay  which  took  place  in  the  construction  of 
the  trough  and  in  effect  brought  that  delay  down  to  the  period  of 
the  ten  months  that  elapsed  after  the  1st  day  of  May,  1913,  I 
confess  my  inability  to  see  it  in  that  light.  The  ten  months  delay 
in  the  final  completion  of  the  work  was  necessitated  by  altera- 
tion orders  requiring  additional  work  to  be  performed,  that  were 
made  from  time  to  time  which  necessarily  postponed  the  com- 
pletion of  the  work,  pertained  to  work  upon  other  parts  of  the 
contract  than  that  embracing  the  Holley  trough.  In  disposing  of 
the  former  case,  there  appears  in  the  opinion  written  at  that  time 
the  following: 

^'  It  is  true  that  the  contractor  in  this  case  has  been  compelled 
to  carry  its  overhead  expenses  to  pay  an  additional  premium  for 
the  continuation  of  its  bond  for  the  period  of  ten  months  between 
the  Ist  day  of  May,  1913,  and  the  final  completion  and  accept- 
ance of  the  work;  but  Mr.  Ludington  in  his  testimony  admitted 
that  in  making  his  bid  for  the  contract  he  made  them  sufficiently 
high  to  afford  a  profit  which  would  take  care  of  the  overhead 
expenses  of  the  company  and  of  the  premium  upon  the  bond  dur- 
ing the  period  provided  for  in  the  original  contract,  but  all  of 
'the  alteration  orders  that  were  made  by  the  State  after  the  mak- 
ing of  the  contract  required  additional  work  to  be  paid  for  at 


Opinions  of  Official  Keferees  241 

Brandow  Printing  Co.  v.  State  of  New  York 

contract  prices  all  of  which  has  been  allowed  and  in  some  instances 
an  additional  sum  has  been  awarded.  Such  additional  allowances 
exceeded  that  provided  for  in  the  original  contract  in  the  sum, 
in  round  numbers  of  $500,000.  The  alteration  orders  providing 
for  additional  work  operated  to  extend  the  time  specified  in  the 
contract  for  which  the  original  work  provided  for  was  required  to 
be  performed  for  such  reasonable  time  as  was  necessary  in  order 
that  the  contractor  might  complete  the  same.  The  profits  arising 
from  such  additional  work  based  upon  the  bid  of  the  contractor 
must  be  deemed  to  be  the  same  as  that  provided  for  by  the  orig- 
inal contract  and  consequently  must  have  furnished  sufficient 
profit  to  take  care  of  overhead  expenses  and  the  premium  paid 
upon  the  bond  for  the  period  of  the  ten  months  alluded  to.  I 
have,  therefore,  reached  the  conclusion  that  outside  of  the  claim 
arising  upon  that  part  of  the  improvement  of  the  canal  which  was 
sublet  to  the  Gabriel  Construction  Company,  no  allowance 
should  be  made  for  overhead  expenses  or  bond  premium." 

It  therefore  appears  that  the  entire  question  of  overhead 
expenses  and  bond  premium  in  so  far  as  the  intervening  period 
between  the  1st  day  of  May,  1913,  and  the  final  acceptance  of 
the  work  upon  the  contract  is  concerned,  was  fully  disposed  of 
in  the  other  case. 
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(Decided  June   1,   1917) 

Claim  for  damages  on  state  printing  contract 

The  claim  involved  in  this  action  was  filed  on  August  31,  1909,  the  notice 
of  intention  having  been  filed  on  February  25,  1909.  The  claim  was  baaed 
on  three  contracts  in  writing  entered  into  pursuant  to  statute  between  the 
claimimt  and  the  state  printing  board,  the  first  dated  August  10,  1904.  for 
the  legislative  printing  for  one  year  from  October  1,  1904;  the  second  dated 
August  17,  1905,  for  the  legislative  printing  for  one  year  from  October  1, 
1905,  and  the  third  dated  August  13,  1904,  for  the  state  department  printing 
for  two  years  commencing  October  1,  1904.  .The  state  moved  to  dismiss  the 
claim  on  the  ground  that  it  was  barred  by  the  statute  of  limitations.  The 
Heferee  came  to  the  following  conclusions: 
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1.  No  sum  "  accrued  "  under  any  one  of  the  three  contracts  until  the  final 
completion  of  all  the  work  of  the  printing  year  to  which  it  related,  nor  until 
audit  or  rejection  in  whole  or  in  part  by  the  comptroller, 

2.  The  notice  of  intention  was  filed  on  February  25,  1909,  more  than  six 
montlis  after  the  claim  accrued  and  the  claim  itself  was  filed  August  31, 
1909,  more  than  two  months  after  the  claim  accrued;  but  the  notice  and  the 
claim  were  hied  within  the  times  allowed  by  chapter  519  of  the  Laws  of  1908 
amending  section  264  of  the  code  of  civil  procedure,  and  the  claim  had  been 
si^bmitted  to  the  comptroller  for  audit  and  rejected  in  part  by  him,  as 
required  by  said  amendment,  in  order  to  give  the  Court  of  Claims  jurisdiction. 

The  Referee  accordingly  denied  the  motion  of  the  state  to  dismiss  tlie 
claim  but  recommended  that  the  order  of  reference  to  hear  and  determine 
the  issues  be  vacated  and  the  determination  on  the  merits  be  left  to  the  Court 
of  Claims. 

Ray  B.  Smith,  for  claimant. 

Egburt    E.    Woodbury,    Attorney-General    (Frank    K.    Cook, 
Deputy  Attorney-General),  for  State. 

Eeport  by  Hon.  Irving  G.  Vann,  Official  Referee 

To  the  Honorable,  the  Court  of  Claims  of  the  State  of  New  York: 
The  undersigned  referee  appointed  to  decide  a  motion  to  dis- 
miss the  claim  filed  herein,  after  hearing  Frank  K.  Cook,  Esq., 
Deputy  Attomey-iGeneral,  for  the  State  and  Ray  B.  Smith,  Esq., 
for  the  claimant,  respectfully  reports  as  follows: 

The  claim  involved  in  this  action  was  filed  on  the  31st  of 
August,  1909,  after  a  notice  of  intention  had  been  filed  on  the 
twenty-fifth  of  February  of  the  same  year.  It  is  based  on  three 
contracts  in  writing,  entered  into  pursuant  to  statute  bcftween 
the  claimant  and  the  Printing  Board  of  the  State  of  Xew  .York, 
the  first  dated  August  10,  1904,  for  the  legislative  printing  for 
one  year  from  October  1,  1904;  the  second,  dated  August  17, 
1905,  for  the  legislative  printing  for  one  year  from  October  1, 
1905,  and  the  third,  dated  August  19,  1904,  for  the  State  depart- 
ment printing  for  two  years  commencing  October  1,  1904.  The 
balance  claimed  under  the  two  contracts  for  legislative  printing 
is  the  sum  of  $101,000,  and  under  the  contract  for  State  depart- 
ment printing,  $30,000.  There  is  a  fourth  item  set  forth  in  the 
notice  of  claim  for  the  wrongful  diversion  by  the  State  and  it^ 
agents  from  the  claimant  to  other  publishing  and  printing  estab- 
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lishments  of  work  that,  as  it  alleges,  belonged  to  it  under  the  said 
contracts,  and  it  claims  for  deprivation  of  profits  in  this  way 
damages  in  the  sum  of  $40,000,  making  the  entire  claim  $231,000, 
besides  interest. 

The  claim  was  moved  for  trial  before  the  Board  of  Claims  on 
or  about  the  1st  of  April,  1912,  and  a  motion  made  in  behalf  of 
the  State  to  dismiss  the  claim  and  every  item  thereof  upon  the 
ground  "  that  the  time  limited  by  law  within  which  to  commence 
said  action  had  expired  prior  to  the  date  of  filing  the  claim,  and 
that  the  cause  of  action  set  forth  in  the  claim,  and  each  and 
every  item  thereof,  was  barred  by  the  statute  of  limitations." 

The  Board  of  Claims  took  the  motion  under  advisement,  but 
before  it  was  decided,  upon  stipulation  of  the  attorneys  for  the 
respective  parties,  "the  issues  of  law  and  fact  involved  in  the 
action,  including  the  determination  of  said  motion,"  which  was 
still  pending  and  undecided,  were  referred  to  the  undersigned 
as  retired  judge  of  the  Court  of  Appeals  acting  as  ofiicial  referee, 
for  determination.  Said  motion  was  based  upon  the  printed 
claim  as  filed  and  the  admission  of  the  dates  of  filing  and  was 
submitted  to  the  referee  upon  printed  points. 

As  the  motion  is  founded  on  the  notice  of  claim,  all  the  allega- 
tions thereof  must  be  accepted  as  true  for  the  purpose  of  the 
motion.  The  two  contracts  relating  to  legislative  printing,  made 
pursuant  to  written  proposals  and  competitive  bidding,  provided 
that  the  claimant  should  "  execute,  perform  and  do  with  accuracy 
and  dispatch  all  the  printing  and  other  work  provided  for  by  this 
contract,  and  furnish  all  paper  and  other  material  required,  ana 
do  all  folding,  collating,  stitching,  trimming,  engraving,  illus- 
trating and  binding  provided  fot,  and  deliver  the  same  at  the 
time  and  in  a  manner  and  at  the  place  or  places  mentioned  or 
specified  in  said  act."  Laws  of  1901,  chap.  507.  The  State 
on  its  part  agreed  "to  pay  as  consideration  the  prices  for  the 
work  so  agreed  to  be  done  and  performed  and  materials  furnished 
by  the  'claimant'  the  said  sum  or  sums,  price  or  prices  set 
opposite  the  respective  detailed  items  and  specifications,  the  said 
work  and  materials  aforesaid  to  be  paid  for  by  the  Comptroller 
upon  the  certificates  of  the  oSicers,  departments  or  persons  receiv- 
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ing  the  work  and  upon  vouchers  in  due  form  to  be  rendered  to 
the  Comptroller,  but  the  Comptroller  may  in  his  discretion  make 
advances  for  work  done  and  completed  to  his  satisfaction  in  all 
cases  after  due  audit  by  the  Comptroller."  The  usual  15  per 
cent  was  to  be  retained  by  the  State  "until  the  final  and  full 
completion  of  all  work  performed  under  this  contract."  Elabo- 
rate specifications  were  annexed  as  a  part  of  the  contract. 

The  contract  for  department  printing  contained  no  provision 
to  retain  percentages  until  final  completion  and  no  authority  to 
the  Comptroller  "  in  his  discretion  to  make  advances  for  work 
done  and  completed  to  his  satisfaction." 

Due  performance  is  alleged  by  the  claimant  in  its  notice  of 
claim  and  failure  to  perform  on  the  part  of  the  State,  except 
in  part 

The  State  insists,  generally,  that  the  entire  claim  is  barred 
by  the  Statute  of  Limitations,  because  "  when  an  item  was  printed 
and  delivered  to  the  proper  department  and  accepted  by  that 
department,  from  that  moment  the  claim  arose  and  ac'crued  with- 
out any  audit  by  the  Comptroller;"  that  the  three  contracts  sued 
upon  all  expired  by  express  limitation  on  or  before  October  1, 
1906 ;  and  that  all  printing  called  for  by  the  contracts  must  have 
been  done  prior  to  that  date.  This  position,  however,  is  not  borne 
out  by  the  notice  of  claim  and  schedules  annexed,  which  show 
that  some  of  the  printing  was  done  after  the  date  named,  and 
even  as  late  as  August  30,  1907,  and  that  various  items  of  work 
alleged  to  have  been  done  and  materials  furnished  after  the 
expiration  of  the  contract  were  allowed  and  paid  wholly  or  in 
part  by  the  Comptroller.  While  the  contract  probably  covered 
no  work  ordered  after  the  expiration  thereof,  it  probably  covered 
such  work  as  was  ordered  before  but  not  completed  until  after 
such  expiration. 

The  question  when  the  claim  "accrued,"  within  the  meaning 
of  section  2G4  of  the  Code  of  Civil  Procedure,  is  not  without 
difficulty.  The  Comptroller  was  authorized  by  the  contract  folr 
legislative  printing,  in  his  discretion,  to  *^make  advances  for 
work  done  and  completed  to  his  satisfaction."  This  tends  to 
show  that  nothing  was  actually  due,  even  for  completed  work, 
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until  the  entire  contract  was  performed.  On  the  other  hand  the 
provision  that  the  State  should  "withhold  from  such  payment 
or  payments  until  the  final  and  full  completion  of  all  work  "  the 
percentage  named,  when  considered  by  itself,  indicates  partial 
payments  as  the  work  progressed,  but  such  partial  payments 
probably  refer  to  the  advances  authorized  in  the  discretion  of 
the  Comptroller. 

All  the  contracts  were  entered  into  under  the  authority  of  the 
State  Printing  Law,  which  by  operation  of  law  becomes  a  part 
of  each.  Laws  of  1901,  chap.  507.  This  statute  divided  the 
public  printing,  payable  by  the  State,  into  three  parts,  legislative 
printing,  department  printing,  and  the  printing  of  the  Session 
Laws.  §  2.  The  statute  further  requires  that  the  Printing 
Board,  composed  of  the  Secretary  of  State,  Comptroller  and 
Attorney-General,  shall,  on  or  before  the  first  of  May  in  each 
year,  give  notice  that  they  will  receive  sealed  proposals  ^^  for  the 
whole  of  the  legislative  printing  work  for  one  year  commencing 
on  the  first  day  of  October  next  thereafter,  to  be  performed  in 
the  manner  to  be  prescribed  in  such  notice  "  and  for  the  whole 
of  the  department  printing  for  two  years.  A  contract  with  the 
successful  bidder  was  to  be  entered  into  accordingly.     §  5. 

Section  6  provided  that  "there  shall  be  printed  by  such  con- 
tractor within  forty-eight  hours  after  the  receipt  of  the  copy 
from  the  clerks  of  the  Senate  and  Assembly  759  copies  of  the 
journals  of  each  house.  As  soon  as  they  are  printed  he  shall 
deliver  them,  folded,  stitched  and  trimmed,  as  follows."  The 
various  State  departments  and  oSicers  and  the  number  of  docu- 
ments to  be  delivered  to  each  then  follows.      §  6. 

Bills  embracing  proposed  legislation  were  to  be  printed  by  the 
contractor  within  twenty-four  hours  after  the  receipt  of  the  copy 
and  as  soon  as  printed  they  were  to  be  delivered  to  various  depart- 
ments and  State  officers  as  specified.  §  7.  Messages  and  reports 
were  to  be  printed  by  the  contractor  as  promptly  as  possible  after 
the  receipt  of  the  copy  and  delivered  as  provided.  The  annual 
reports  of  the  Superintendent  of  Insurance,  Banks,  etc.,  were 
to  be  printed  within  such  reasonable  time  after  the  delivery  of 
the  copy  thereof  as  should  be  prescribed  by  the  officers  charged 
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with  letting  the  contract  for  legislative  printing.  §  8.  In  cer- 
tain cases  the  whole  of  the  copy  was  to  be  **  placed  in  the  hands 
of  the  legislative  printer  on  or  before  the  last  day  of  the  legisla- 
tive session  to  which  "  the  report,  etc.,  was  to  be  submitted.     §  9. 

"  Proposals  for  the  whole  of  the  department  printing "  were 
to  be  made  and  a  contract  entered  into  with  the  successful  bidder 
the  same  as  in  the  case  of  the  legislative  printing.      §  10. 

Without  further  discussion  I  announce  the  following  conclusions : 

1.  No  simi  "accrued"  under  any  one  of  the  three  contracts, 
according  to  the  face  thereof,  until  the  final  completion  of  all  the 
work  of  the  printing  year  to  which  it  related,  nor  until  audit 
and  rejection  in  whole  or  in  part  by  the  Comptroller.  It  was 
not  the  intention  that  several  hundred  claims  for  as  many  com- 
pleted items  should  accrue  as  time  passed,  each  upon  the  delivery 
of  the  item  to  the  department  or  officer  entitled  thereto.  The 
State  evidently  intended  to  keep  the  subject  of  payment  within 
the  year  in  its  own  hands.  The  contractors  doubtless  expected 
that  the  State,  according  to  custom  and  with  its  usual  liberality, 
would  advance  payments  as  the  work  of  legislative  or  department 
printing  progressed.  In  the  case  of  legislative  printing  the 
Comptroller  was  authorized  in  his  discretion  to  make  advances, 
but  he  was  not  required  to.  There  was  no  such  provision  in  the 
contract  for  department  printing. 

2.  The  statute  provides  for  letting  "the  whole  of  the  legislative 
printing  "  and  "  the  whole  of  the  department  printing ''  for  each 
year.  If  the  State  did  not  give  the  whole  of  such  printing  to 
the  contractor  it  would  become  liable  in  damages  for  a  breach 
of  its  contract  "upon  such  legal  evidence  as  would  establish  lia- 
bility against  an  individual  or  corporation  in  a  court  of  law  or 
equity."  Code  Civ.  Pro.,  §  264.  This  is  the  standard  estab- 
lished by  the  State  itself  against  itself.  Arnold  v.  State,  163 
App.  Div.  253,  261.  The  measure  or  amount  of  such  damages 
is  not  now  material. 

3.  As  the  notice  of  intention  was  filed  February  25,  1909, 
it  does  not  appear  to  have  been  filed  "within  six  months  after 
such  claim  shall  have  accrued,"  and  as  the  notice  of  claim  was 
filed  August  31,  1909,  it  does  not  appear  to  have  been  filed  within 
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two  years  after  the  claim  accrued,  except  as  the  date  was  extended 
by  the  action  of  the  Comptroller,  or  unless  chapter  519  of  the 
Laws  of  1908  relieved  the  claimant  from  the  effect  of  his  default. 

4.  The  purpose  of  this  act,  among  other  things,  was  to  open 
defaults  in  filing  notices  of  intention  and  notices  of  claim  in 
certain  cases,  such  as  the  one  now  under  consideration  and  others. 
As  section  264  stood  before  the  amendment  of  1908,  the  Court 
of  Claims  had  "no  jurisdiction  of  a  claim  submitted  by  law  to 
any  other  tribunal  or  officer  for  audit  or  determination,"  but 
by  the  amendment  these  words  were  added,  "except  where  the 
claim  is  founded  upon  express  contract  and  such  claim  or  some" 
part  thereof  has  been  rejected  by  such  tribunal  or  officer." 

The  section  as  amended  closes  with  the  following  proviso: 
"Provided,  however,  that  nothing  herein  shall  be  construed  to 
confer  jurisdiction  of  any  claim  which  accrued  more  than  three 
years  prior  to  the  time  when  this  section,  as  amended,  takes  effect, 
but,  as  to  claims  which  accrued  within  the  three  years  prior  to 
the  time  when  this  section,  as  amended,  takes  effect,  and  as  to 
claims  which  have  heretofore  been  filed  in  the  Court  of  Claims 
and  which  have  been  dismissed  for  lack  of  jurisdiction  within 
three  years  last  past  the  court  shall  have  jurisdiction,  if  a  notice 
of  intention  to  file  such  claim  is  filed  in  the  office  of  the  clerk 
of  the  Court  of  Claims  and  with  the  Attorney-General  within  six 
months  and  such  claim  is  filed  within  one  year  after  this  section, 
as  amended,  takes  effect.  Provided  further,  that  nothing  herein 
contained  shall  be  construed  to  allow  the  court  to  hear  any  claim 
which  as  between  citizens  of  the  state  would  be  barred  by  lapse 
of  time  or  of  anv  claim  heretofore  accrued  and  of  which  the 
said  court  has  had  jurisdiction  and  which  was  barred  by  lapse 
of  time  at  the  date  when  this  section,  as  amended,  takes  effect." 
The  act  took  effect  on  the  1st  of  September,  1908.  According 
to  the  Finance  Law  (Laws  of  1897,  chap.  413),  as  construed  by 
the  Court  of  Appeals,  a  claim  against  the  State  for  work  per- 
formed under  a  contract  for  the  payment  of  which  money  has 
been  provided  under  the  appropriation  or  supply  bill,  as  was  the 
case  under  the  contracts  in  question,  must  be  presented  to  the 
Comptroller  for  audit.      Quayle  v.  State,  192  I!^.  Y.  47.      That 
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case  was  decided  in  April,  1908,  and  doubtless  owing  thereto  said 
chai)ter  519  was  enacted  at  an  extraordinary  session  of  the  Legis- 
lature and  became  a  law  on  the  16th  of  June,  1908. 

The  claims  in  question  accrued  within  the  three  years  specified 
in  the  statute;  they  had  been  submitted  to  the  Comptroller  for 
audit  and  rejected  in  part  by  him,  and  the  notices  were  filed 
respectively  within  the  period  of  six  months  and  one  year  required 
by  the  statute  as  amended.  The  claims  would  not  have  been 
barred  "  as  between  citizens  of  the  state  "  by  the  lapse  of  time,  as 
the  period  affecting  citizens  in  an  action  on  contracts  is  six  years. 
Code  Civ.  Pro.,  §  382. 

Appreciating  the  difficulty  and  closeness  of  the  questions 
involved,  my  best  judgment  is  that  the  motion  should  be  denied. 
I  decide  nothing  except  the  motion,  and  I  cannot  hear  the  case 
proper,  but  must  leave  the  determination  on  the  merits  to  the 
Court  of  Claims.  I  recommend  that  the  motion  be  denied  and 
that  the  order  of  reference  to  hear  and  determine  the  issues  be 

vacated. 

« 

Irving  G.  Vaxx, 

Referee. 


Willi Ai^i  J.  Beardsley  v.  State  of  N'ew  York 


Xo.  UGOO 


(Dpoided  November  27,   1917) 

Claim  for  damages  on  architect's  contract  with  the  state  in  connection  with 

construction  of  a  new  state  prison 

By  chapter  718,  Laws  of  1905,  the  governor  was  authorized  to  appoint  a 
commission  to  inquire  as  to  the  most  practical  method  of  providing  modem 
prison  buildings  for  the  prisoners  of  the  state.  The  commission  thereafter 
appointe<l  reported  to  the  legislature  in  1906,  recommending  that  a  new 
prison  be  located  at  some  point  south  of  Poughkeepsie.  The  legislature  then 
enactwl  chapter  670,  Laws  of  1906,  which  provided  for  a  new  prison  to  take 
the  place  of  Sing  fiing,  and  created  a  "  Commission  on  Xew  Prisons'*  to  carry 
out  the  provisions  of  the  law.  This  commission  selected  Bear  Mountain  as 
the  site  of  the  proposed  pris(m.     By  chapter  521,  I^aws  of  1907,  the  state 
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architect  was  directed  to  advertise  for  designs,  plans,  specifications  and 
estimates?  for  tlie  construction  of  the  necessary  buildings.  The  contract  for 
architectural  work  was  awarded  to  the  claimant.  In  June,  1908,  be  began 
work  on  the  present  site  at  Bear  Moimtain.  Subsequently  he  was  directed 
to  prepare  working  drawings,  etc..  for  the  entire  prison  plant,  excepting  three 
buildings  and  a  wall.  These  plans  were  accepted  by  the  commission  and  in 
November  of  the  same  year  the  commission  entercKl  into  a  written  agreement 
with  the  claimant  which  is  set  forth  in  the  findings.  In  1910  the  commission 
adopted  a  resolution  directing  claimant  not  to  do  any  more  work  of  a 
permanent  nature  at  Bear  Mountain.  Thereafter  the  Palisades  Park  Com- 
mission acquired  the  site  of  the  proposed  prison.  Chapter  365  of  the  Laws 
of  1910  authorized  the  New  Prison  Commission  to  discontinue  the  construc- 
tion of  the  prison  at  Bear  Mountain  and  to  seek  another  site  for  the  new 
prison.  The  commission  selected  Wingdale,  iN".  Y.,  and  on  June  9,  1910, 
acquired  this  site  for  constructing  the  prison  plant.  The  contract  for  the 
construction  of  the  .prison  plant,  with  the  exception  of  six  buildings,  was 
awarded  to  the  Carlin  Construction  Company.  In  connection  with  the  con- 
struction contract  the  claimant  had  done  a  great  deal  of  professional  work 
in  regard  to  both  Bear  Mountain  and  the  Wingdale  sites.  On  November  21, 
1911,  the  Commission  on  New  Prisons  adopt^ni  a  resolution  directing  claimant 
to  stop  all  work  at  Wingdale.  In  the  spring  of  1912  the  contractor  recom- 
menced the  work  at  Wingdale.  In  April,  1912,  the  members  of  the  Com- 
mission on  New  Prisons  resigned  from  office  as  the  result  of  the  Governor's 
opposition  to  the  Wingdale  location.  On  May  7,  1912,  claimant  checked  up 
the  1912  spring  work  of  the  Carlin  Construction  Company,  and  furnished 
the  company  with  a  certificate  on  the  estimate,  but  as  there  was  then  prac- 
tically no  commission,  and  as  the  contractor's  bills  remained  unpaid,  the 
contractor  ceased  work.  The  claimant's  contract  with  the  state  continued 
in  efl'ect  from  the  time  the  construction  company  ceased  work  until  the 
passage  of  chapter  594,  Laws  of  1916,  during  all  of  which  period  the  claimant 
was  ready  and  willing  to  complete  his  services  under  the  contract.  Prior 
to  1910  the  claimant  liad  been  paid  as  commission  to  apply  on  his  contract 
with  the  stat<j  the  various  sums  specified  in  Finding  33. 

The  agreement  of  the  state  with  the  claimant  provided  that  he  was  to  be 
paid  five  per  cent  commissicm  upon  **  the  cost  of  the  work."  The  contract 
for  the  construction  of  the  prison  plant  was  awarded  to  the  Carlin  C<mstruc- 
tion  Company  upon  tlie  plans,  drawings,  specifications,  etc.,  prepared  by  the 
claimant.  The  bid  of  this  company  was  $2,894,000,  but  as  the  legislature  had 
limited  the  prison  commission  to  $2,200,000,  a  portion  of  the  work  in  tlie 
company's  bid  was  eliminated  and  the  contract  awarded  to  it  for  $2,196,000. 
The  Referee  held  that  the  award  to  the  claimant  must  be  based  upon  the 
commissions  that  he  would  be  entitled  to  upon  the  amount  specifie<i  in  the 
Carlin  contract  of  $2,196,000.  The  legislature  having  seen  fit  to  limit  the 
expenditure  to  $2,200,000,  the  commission  had  no  power  to  contract  or  to 
impose  a  liability  up(m  the  stat^  beyond  that  sum. 

The  state  contended  that  the  claim  wfts  barred  by  the  statute  of  limitations. 
The  Referee  held  that  tlie  state  had  not  abandoned  or  suspended  its  inten- 
tion to  build  a  prison  plant  in  place  of  8ing  Sing  prison  until  the  passage 
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of  chapter  594  of  the  Laws  of  1916,  and  that  the  notice  of  intention  and  claim 
were  duly  filed  within  the  prescribed  times  after  that  law  took  effect. 

With  respect  to  certain  alleged  conflicts  between  the  finance  law  and  the 
acts  of  the  legislature  providing  for  the  appointment  of  a  commission  to 
construct  a  new  prison  in  place  of  Sing  Sing  prison,  the  Referee  held  that 
in  so  far  as  such  acts  were  in  conflict  with  the  provisions  of  the  finance  law 
that  law  must  be  deemed  to  be  superseded  by  the  special  and  local  statutes 
upon  the  subject. 

The  Referee  held  that  there  wa«  a  balance  due  the  claimant  for  services 
rendered,  money  expended,  and  damages  suffered  by  him  in  the  sum  of 
$41,127.26.  As  the  damages  were  unliquidated  no  interest  was  allowed 
thereon. 

Claim  against  the  State  of  New  York  arising  from  the  failure 
of  the  State  to  pay  William  J.  Beardsley,  superintending  architect, 
for  services  rendered  as  such  architect  in  connection  with  a  pro- 
posed new  prison  on  Bear  Mountain  and  at  Wingdale. 

Report  by  Hon.  Albert  HLaigiit,  Official  Referee 

To  the  Honorable,  The  Court  of  Claims  of  the  State  of  New  York: 

Gentlemen. — On  the  27th  day  of  February,  1917,  your  Honor- 
able Court,  by  an  order  of  that  date,  appointed  me  official  referee 
to  hear,  try  and  determine  the  issues  involved  in  Claim  Xo.  14609. 
filed  by  William  J.  Beardsley  against  the  State  of  Xew  York, 
which  order  and  claim  are  on  file  in  the  office  of  the  clerk  of  your 
Honorable  Court.  On  the  5th  day  of  April,  1917,  at  the  time  and 
place  appointed  for  the  trial  of  the  issues  involved  in  the  afore- 
mentioned claim,  there  appeared  before  me  as  referee,  at  the  Edu- 
cation Building  in  the  city  of  Albany,  the  claimant,  William  J. 
Beardsley,  attended  by  his  counsel,  Ainsworth,  Carlisle  &  Sulli- 
van, and  on  behalf  of  the  State  there  appeared  the  Attorney- 
General,  Hon.  Egbuii;  E.  Woodbury,  by  Harold  J.  Hinman,  Esq., 
and  Henry  P.  Nevins,  Esq.,  Deputy  x\ttomeys-General.  There- 
upon the  oath  of  the  referee,  prescribed  by  law,  was  waived  by 
the  stipulation  of  all  of  the  parties,  and  the  trial  of  the  case  then 
commenced  and  continued  from  time  to  time  upon  divers  subse- 
quent days  by  adjournments  agreed  upon  by  the  parties,  and  at 
the  times  and  places  specified  in  the  minutes,  in  the  city  of  Albany, 
city  of  Xew  York,  and  at  my  office  in  the  city  of  Buffalo,  until  the 
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evidence  was  closed  and  the  case  finally  submitted  to  me  by  the 
attorneys  at  my  office  in  the  city  of  Buffalo  on  the  25th  day  of 
September,  1917,  but  with  the  reservation  that  briefs  may  be 
thereafter  filed,  which  briefs  were  finally  received  by  me  on  the 
13th  day  of  November,  1917. 

Now,  after  hearing  John  N.  Carlisle,  Esq.,  attorney  for  claim- 
ant, and  Henry  P.  Nevins,  Esq.,  Deputy  Attorney-General,  on 
behalf  of  the  State,  and  due  deliberation  having  been  had  upon 
the  questions  involved,  I  do  find  and  decide  as  follows : 

Findings  of  Fact 


The  Legislature  of  the  State  of  New  York,  by  chapter  718  of 
the  Laws  of  1905,  passed  an  act  authorizing  the  Governor  of  the 
State  to  appoint  a  commission  of  five  citizens  to  inquire  as  to  the 
most  practical  method  of  providing  modem  prison  buildings  for 
the  care  and  occupation  of  the  prisoners  of  the  State.  Pursuant 
to  such  statute,  the  Governor  appointed  the  State  Superintendent 
of  Prisons.  C.  V.  Collins ;  Ex-State  Treasurer  John  G.  Wickser, 
Edwin  C.  Holler,  Dr.  Samuel  J.  Barrows  and.  Hon.  William  E. 
Wheeler,  a  former  member  of  the  Legislature,  as  such  Commis- 
sion, who  after  investigating  the  subject,  made  a  report  to  the 
Legislature  in  1906,  in  which  the  Commission  recommended  a 
new  prison  to  take  the  place  of  Sing  Sing,  and  that  it  should  be 
located  south  of  Poughkeepsie  on  a  site  of  not  less  than  500 
acres,  located  with  a  view  of  having  proper  water  supply,  good 
drainage,  and  both  water  and  railway  communication. 

II 

Pursuant  to  the  recommendation  of  the  Commission,  mentioned 
in  the  above  finding,  the  Legislature,  by  chapter  670  of  the  Laws 
of  1906,  passed  an  act  establishing  a  new  State  prison  to  take  the 
place  of  Sing  Sing  prison  on  a  site  to  be  thereafter  selected,  and 
empowered  the  Governor  to  appoint  a  commission  of  not  less  than 
three  nor  more  than  five  persons  to  carry  into  effect  the  provisions 
of  the  act,  which  Commission  was  to  be  known  as  the  Commission 
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on  New  Prisons,  and  it  was  authorized  to  appoint  one  of  its 
members  president,  and  also  to  elect  a  secretary  and  employ  neces- 
sary clerical  assistance  and  fix  their  compensation.  It  was  further 
made  the  duty  of  such  Commission  to  select  a  suitable  site  for 
such  new  State  prison  to  contain  not  less  than  500  acres  in  the 
eastern  part  of  the  State,  south  of  Poughkeepsie ;  to  prepare  the 
grounds  so  purchased  for  use  as  a  site  for  a  State  prison  plant ; 
to  provide  a  temporary  water  supply  to  be  available  during  the 
work  of  construction ;  to  determine  what  buildings  are  necessary 
to  be  erected  thereon  in  order  to  prepare  the  same  for  use  as  a 
State  prison,  and  to  act  as  a  board  of  managers  in  the  erection 
of  such  buildings 'and  in  the  expenditure  of  all  moneys  herein 
or  hereafter  appropriated  to  the  purchase  and  improvement  of 
such  site,  and  further  that  prison  labor  shall  be  employed  in  such 
work  of  preparation  and  construction  as  far  as  practicable.  Pur- 
suant to  such  statute,  the  Governor  appointed  a  Commission  of 
five  persons,  who  duly  qualified  and  entered  upon  their  duties  as 
such  Commissioners,  and  thereupon  selected  the  Bear  Mountain 
site  located  near  lona  island  on  the  west  bank  of  the  Hudson 
river,  containing  about  500  acres  of  land  and  crossed  by  the  West 
Shore  railroad  upon  the  river  frontage. 

Ill 

The  Legislature,  by  chapter  521  of  the  Laws  of  1907,  amended 
chapter  G70  of  the  Laws  of  190G  by  adding  to  the  duties  of  the 
Commission  on  Xew  Prisons  the  power  to  erect  a  temporary 
barracks  for  the  custody  of  prisoners  transferred  from  other 
prisons  and  directing  them  to  build  temporary  barracks,  bams, 
shops  and  stockade;  necessary  grading  and  excavating;  the  pur- 
chase of  material  for  all  such  work ;  the  grading  and  instruction 
of  prisoners  pnij)loyed  thereon;  the  purchase  of  necessary  tools, 
implements  and  supplies;  the  superintendence  of  such  work;  and 
the  preparation  of  plans,  specifications  and  estimates;  $125,000 
in  addition  to  that  which  had  l>eon  before  appropriated,  or  so 
much  thereof  as  may  be  necessary,  was  appropriated  for  the  carry- 
ing on  of  the  work.  The  Legislature  further  provided  that  the 
State  Architect  shall  make,  under  the  directions  of  the  Commis- 
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sion,  floor  plans  of  the  building  which  it  shall  determine  neces- 
sary to  erect  on  such  site,  showing  in  a  general  way  their  require- 
ments. When  such  plans  shall  have  been  prepared  the  said  Conli- 
inission  shall  give  notice  by  advertisement  in  not  less  than  five 
daily  newspapers  published  in  the  State  that  the  furnishing  of 
designs,  plans,  specifications  and  estimates  for  the  construction  of 
such  buildings  which  shall  be  of  such  fire  proof  construction  as 
the  Commission  shall  determine  and  not  to  cost  in  the  aggre- 
gate more  than  $2,000,000  and*  intended  to  meet  the  requirements 
of  a  State  prison  plant  capable  of  housing  not  less  than  1,400 
prisoners  and  furnishing  necessary  shops  for  their  industrial 
employment  and  such  other  buildings  as  the  Commission  may 
determine  to  be  necessary,  is  open  to  public  competition.  The  act 
further  provided  for  the  making  of  necessary  rules  and  regula- 
tions governing  such  public  competition,  for  the  selection  of  the 
plans  and  specifications,  and  for  an  award  to  the  successful  com- 
petitor. 

Pursuant  to  the  foregoing  act,  the  Commission  on  New  Prisons 
did  prescribe  rules  and  regulations  governing  the  competition  for 
architectural  designs,  plans,  specifications  and  estimates  for  the 
construction  of  such  new  prison  plant,  specifying  therein  nineteen 
buildings  with  prison  wall  required  to  be  erected  on  such  site, 
together  with  the  capacity,  requirements,  and  approximate  floor 
space  of  each,  provided  that  the  author  of  the  design  determined  to 
have  the  highest  merit  should  be  appointed  architect  of  the  build- 
ing and  that  he  would  be  paid  the  customary  fee  therefor,  as 
set  forth  in  the  schedule  of  minimum  charges  theretofore  estab- 
lished by  the  American  Institute  of  Architects.  The  successful 
design  became  the  property  of  the  State;  the  only  compensation 
for  it  should  be  the  appointment  of  the  author  as  architect. 

IV 

The  L^islature,  by  chapter  214  of  the  Laws  of  1908,  author- 
ized the  Commission  on  New  Prisons  to  employ  the  author  of  the 
plans  receiving  first  award  as  architect,  and  to  revise  the  details 
of  said  plans,  to  supervise  the  erection  of  said  buildings  and  to 
perform  such  other  duties  in  connection  with  the  erection  of  such 
buildings  as  the  Commission  shall  determine. 
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V 

The  claimant,  with  thirty-three  others,  entered  into  competi- 
tion, submitting  maps  and  drawings  for  the  new  prison,  con- 
sisting of  sixteen  sheets,  together  with  detailed  specifications  of 
material,  labor,  apparatus  and  devices  throughout  the  construc- 
tion of  said  buildings,  together  with  a  description  of  said  proposed 
prison  plant;  also  detailed  estimates  of  all  work  and  cost.  The 
plans  and  specifications  so  submitted  by  the  claimant  were  subse- 
quently determined  to  have  the  highest  order  of  merit  and  were 
duly  accepted  by  the  Commission,  and  the  award  thereunder 
was  made  to  him  on  or  about  June  27,  1908,  and  thereupon  the 
new  Commission  of  Prisons  adopted  a  resolution  that  the  claim- 
ant as  the  author  of  the  plans,  designated  as  first  choice,  be 
employed  to  revise  the  details  of  said  plans,  to  supervise  the 
erection  of  the  building  of  the  new  State  prison  to  take  the  place 
of  Sing  Sing  in  accordance  therewith,  or  as  may  be  modified 
by  the  Conunission,  and  perform  such  other  duties  as  architect 
in  connection  with  the  erection  of  such  buildings  as  the  said  Com- 
mission shall  determine,  and  on  the  same  day  the  Commission 
adopted  a  resolution  making  the  claimant  the  superintendent  of 
the  work  on  the  site. 

VI 

On  June  30,  1908,  thereafter,  the  claimant,  pursuant  to  direc- 
tion and  resolution  of  the  Commission,  began  work  on  the  prison 
site  at  Bear  Mountain,  clearing  the  site  by  means  of  convict 
labor,  which  work  included  the  erection  of  temporary  barracks 
and  stockade  for  the  convicts,  the  cutting  of  timber,  building  of 
roads,  constructing  temporary  water  supply,  temporary  sewerage 
and  remodeling  of  buildings  on  site  for  the  occupancy  of  convict 
laborers  and  guards. 

VII 

On  October  5,  1908,  claimant  was  by  resolution  of  the  Commisr 
sion  authorized  to  prepare  working  drawings  and  specifications 
of  the  entire  prison  plan,t  on  plans  approved  by  the  Commission, 
excepting  the  hospital,  recreation  building,  warden's  residence 
and  wall.     He,  therefore,  prepared  contour  maps  of  the  Bear 
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Mountain  site,  preliminary  studies,  working  drawings  and  speci- 
fications for  Bear  Mountain  prison,  consisting  of  forty-six  sheets 
of  preliminary  studies  and  sixty-two  sheets  of  working  drawings, 
which  were  submitted  to  the  Commission  and  were  approved  by  it. 

VIII 

On  the  13th  day  of  November,  1908,  the  new  Prison  Commis- 
sion, as  party  of  the  first  part,  entered  into  a  written  agreement 
with  the  claimant,  as  party  of  the  second  part,  as  follows : 

"  This  Aobeement  made  the  13th  day  of  November,  1908,  between  the 
State  of  New  York  by  Chables  F.  Howabd,  Cornelius  V.  Collins,  Samuel 
J.  Barrows,  Elisha  M.  Johnson  and  Thomas  W.  Hynes  constituting  the 
Commission  on  New  Prisons,  parties  of  the  first  part  and  William  J. 
Beardsley  of  the  City  of  Poughkeepsie,  Dutchess  County,  New  York,  party 
of  the  second  part. 

Witnesaeth:  That,  Whereas,  the  said  W^illiam  J.  Beardsley,  party  of  the 
second  part,  having  been  awarded  first  prize  by  the  Board  of  Award  in  the 
architectural  competition  for  designs  for  buildings  for  a  new  prison  plant  to 
take  the  place  of  Sing  Sing,  under  the  provisions  of  law  relating  thereto 
and  the  rules  and  regulations  governing  such  competition,  issued  by  the  Com- 
mission on  New  Prisons,  dated  January  15,  1908,  and  the  changes  and  modifi- 
cations thereof  issued  by  the  said  Commission  on  March  3rd,  one  thousand 
nine  himdred  and  eight,  the  party  of  the  first  part  has  employed  and  does 
hereby  employ  and  appoint  the  said  party  of  the  second  part  to  revise  the 
details  of  the  plans  submitted  by  him  in  such  competition,  supervise  the 
erection  of  the  buildings  to  be  erected  in  accordance  therewith,  or  as  may 
be  modified  by  the*  said  party  of  the  first  part,  with  the  approval  of  the 
State  Architect  and  the  State  Commission  of  Prisons,  and  perform  such  other 
duties  as  architect  in  connection  with  the  erection  of  such  buildings  as  the 
said  Commission  shall  determine,  Including  the  furnishing  of  plans,  specifica- 
tions, detailed  estimates  and  general  superintendence  of  construction  of  the 
buildings  and  the  entire  plant  and  its  appurtenances,  including  the  preparation 
of  the  Site  for  the  plant. 

"  The  buildings  of  such  plant  shall  be  erected  in  substantial  compliance  with 
the  plans  so  selected  by  the  Board  of  Award  as  its  first  choice,  except  as 
such  plans  shall  be  or  may  be  modified  by  the  said  Commission,  with  the 
approval  of  the  State  Architect  and  State  Commission  of  Prisons,  and  it 
shall  be  the  duty  of  the  said  party  of  the  second  part  to  modify  his  full 
competitive  designs  so  as  to  incorporate  therein  any  such  alterations,  changes 
or  corrections. 

"  On  the  basis  of  the  designs  so  revised,  he  shall  prepare  full  working  draw- 
ings and  specifications  which  shall  harmonize  with  the  original  designs 
and  the  modifications  and  alterations  required  by  the  party  of  the  first  part 
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and  approved  by  the  State  Architect  and  State  Commission  of  Prisons,  said 
drawings  and  specifications  to  be  presented  to  the  party  of  the  first  part, 
the  State  Architect  and  the  State  Commission  of  Prisons  for  approval  as 
complying  with  said  original  designs  as  so  modified.  Said  party  of  the  second 
part,  during  the  construction  of  the  buildings,  shall  have  the  full  and  usual 
authority  of  architect  of  the  work  under  and  in  accordance  with  the  terms 
of  the  schedule  of  the  American  Institute  of  Architects,  except  as  hereinafter 
stated. 

"  The  conditions  of  this  employment  are, 

"  First,  That  he  shall  furnish  such  services  and  continue  to  furnish  the 
same  at  such  time  or  times  hereafter  as  appropriations  may  be  made  by  the 
Legislature  to  further  complete  the  work,  until  the  maximum  sum  of  two 
million  dollars  is  expended  in  the  construction  of  such  buildings,  or  the  same 
have  been  completed  for  a  lesser  amount. 

"  Second,  That  he  shall,  subject  to  the  approval  of  the  Commission,  engage 
and  pay  for  a  competent  structural  engineer,  who  shall,  under  the  general 
direction  of  the  architect,  have  charge  of  all  structural  features  of  the  work. 

"  Third,  That  in  so  far  as  heating,  ventilating,  electrical  and  sanitary  prob- 
lems   shall,    in   the   judgment   of    the   Commission   require    the    services    of 

I 

specialists,  the  same  will  be  furnished  by  the  party  of  the  second  part  with- 
out additional  cost  to  the  State  beyond  the  regular  architectural  fees  herein 
below  stated. 

"  L^pon  complying  with  the  terms  and  conditions  of  this  agreement,  and  the 
faithful  performance  of  his  duties  in  accordance  with  the  law  governing  the 
construction  of  these  buildings,  and  the  rules  and  regulations  above  mentioned 
governing  said  competition  relating  to  the  subsequent  duties  of  the  successful 
competitor,  the  party  of  the  first  part  has  agreed  and  does  hereby  agree  to 
pay  the  party  of  the  second  part  for  and  in  consideration  of  such  services, 
five  per  cent  on  the  cost  of  said  work  as  full  compensation  for  all  such 
services.  The  cost  shall  be  construed  to  mean  the  actual  cost  to  the  State  of 
the  buildings  and  other  improvements  over  which  the  party  of  the  second 
part  shall  have  the  supervision,  and  include  all  fixtures  necessary  to 
render  said  prison  plant  fit  for  occupancy;  but  shall  not  include  the  cost  of 
movable  macliinery  or  furniture  unless  by  further  special  agreement.  In 
addition  to  the  above  the  party  of  the  second  part  shall  receive  his  necessary 
traveling  and  incidental  expenses  to  be  detailed  in  writing  and  audited  by  the 
party  of  the  first  part  and  approved  by  the  State  Architect,  The  compen- 
sation above  stated  does  not  cover  alterations  and  additions  to  contracts  after 
their  execution,  or  to  drawings  and  specifications  after  the  same  have  been  put 
in  final  form  as  above  provided,  and  adopted  by  the  party  of  the  first  part 
after  approval  by  the  State  Architect  and  the  State  Commission  of  Prisons, 
except  that  if  at  any  time  from  changed  conditions '  or  other  cause,  such 
plans  are  modified  to  bring  the  cost  within  the  two  million  dollar  limit,  such 
changes   shall  be   made   without  additional   compensation. 

"  Services  for  such  alterations  when  they  become  necessary  shall  be  charged 
for  according  to  the  time  and  trouble  involved. 

"  In  case  of  the  abandonment  or  suspension  of  the  work,  the  basis  of  settle- 
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ment  shall  be  as  follows:  Preliminary  studies,  a  fee  in  accordance  with  the 
character  and  magnitude  of  the  work;  preliminary  studies,  working  drawings 
and  specifications,  three  fifths  of  the  fee  for  complete  services;  when  the 
work,  has  been  partly  done  an  additional  fee  for  supervision  based  on  the 
cost  of  the  work  up  to  the  time  of  suspension  or  abandonment. 

"If  any  material  or  work  used  in  the  construction  of  the  plant  be  already 
upon  the  ground  or  shall  come  into  the  possession  or  control  of  the  party 
of  the  first  part  without  expense,  its  value  is  to  be  added  to  the  sum  actually 
expended  upon  the  buildings  before  the  architect's  commission  is  computed. 

**  The  above  mentioned  and  agreed  compensation  of  the  party  of  the  second 
part  will  be  paid  from  time  to  time  by  the  party  of  the  first  part  as  in  the 
opinion  of  the  said  party  of  the  first  part  may  be  just;  such  payments  to 
be  approved  by  the  State  Architect.  It  is,  however,  agreed  that  such  com- 
pensation shall  become  due  and  payable  as  nearly  as  the  appropriations 
will  permit,  at  the  times  and  in  the  amounts  contained  in  the  schedule 
heretofore  adopted  by  the  American  Institute  of  Architects. 

"  Said  party  of  the  second  part  agrees  to  accept  and  does  hereby  accept  such 
appointment  as  architect  on  the  terms  and  conditions  above  stated,  and  agrees 
to  use  his  best  endeavors  to  have  such  buildings  erected  expeditiously  with  the 
best  materials  and  methods  of  construction,  with  open  and  frank  methods 
as  well  as  entire  integrity;  to  revise  the  plans  as  above  stated;  make  full 
working  drawings  and  specifications;  and  to  faithfully  perform  the  full  and 
usual  duties  of  architect  in  superintending  the  construction  of  such  build- 
ings, and  to  continue  to  furnish  such  services  at  such  time  or  times  hereafter 
as  appropriations  may  be  made  by  the  Legislature  until  the  maximum  sum 
of  two  million  dollars  has  been,  expemded  in  the  erection  of  such  buildings, 
or  until  the  same  have  been  completed  for  a  lesser  sum.  If  at  any  time  here- 
after and  during  the  construction  of  said  plant  the  Legislature  shall  appro- 
priate a  larger  sum  for  its  completion,  or  for  its  enlargement  during  con- 
struction, it  is  mutually  agreed  that  the  said  party  of  the  first  part,  if 
legally  authorized  so  to  do,  will  continue  the  party  of  the  second  part  in 
charge  of  said  additional  expenditures  and  enlargements  according  to  the 
terms  of  this  agreement,  and  the  party  of  the  second  part  agrees  under  the 
terms  of  this  contract,  to  continue  said  employment  and  to  render  such 
services  as  are  herein  provided  for  the  expenditure  of  such  additional  sums 
for  the  completion  of  said  plant  or  its  enlargement. 

"  The  party  of  the  second  part  agrees,  subject  to  the  approval  of  the  Com- 
mission on  New  Prisons,  to  engage  and  pay  for  a  competent  structural 
engineer  who,  under  his  direction,  shall  have  charge  of  all  structural  features 
of  said  work,  and  at  his  own  expense  furnish  whatever  expert  specialists  may 
be  required  to  properly  solve  all  heating,  ventilating,  electrical,  and  sanitary 
problems  in  the  construction  and  equipment  of  said  prison  plant,  and  to  accept 
as  full  compensation  for  all  said  services  of  himself,  his  structural  engineer, 
and  the  specialists  above  mentioned,  the  compensation  and  expenses  as 
above  set  forth. 

"  It  is  further  agreed  that  the  party  of  the  second  part  shall  perform  all 
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the  usual  duties  of  architect  in  charge  of  the  construction  of  said  prison 
plant,  and  be  clothed  with  the  powers  and  authority  of  such  supervising 
architect  and  it  shall  be  his  duty  to  see  that  the  work  of  construction  is 
executed  in  conformity  with  his  specifications  and  directions.  He  shall  not, 
however,  have  authority  to  make  any  change  in  the  plans  and  specifications 
or  order  any  extra  work  or  work  to  be  omitted,  or  modify  or  change  the  terms 
of  any  contract,  without  the  consent  and  approval  of  the  party  of  the  first 
part,  the  State  Architect  and  the  State  Commission  of  Prisons.  It  shall 
be  the  duty  of  the  party  of  the  second  part  to  furnish  the  State  Architect 
with  copies  of  the  working  drawings  and  specifications  and  all  detail  draw- 
ings as  made. 

"  This  agreement  shall  be  binding  upon  the  parties  thereto  and  upon  the 
successors  of  the  parties  of  the  first  part,  and  upon  the  heirs,  executors, 
administrators  and  assigns  of  the  party  of  the  second  part. 

"  In  Witness  Whereof  the  said  parties  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

"  ( Signed )  CHAS.    F.    HOWARD, 

"  [L.  8.]  President. 

GEORGE  McLaughlin, 

Secretary. 

"Approved:  WILLIAM    J.    BEARDSLEY. 

"  F.  B.  Ware, 

"  State  Architect. 
"Nov.  25,  1908. 

"  State  of  New  York,  Countv  of  Westchester,  ss.  : 

"  On  this  13th  day  of  November  in  the  year  one  thousand  nine  hundred 
and  eight,  before  me  personally  appeared  William  J.  Beardsley,  to  me 
personally  known  to  be  one  of  the  persons  described  in  and  who  executed 
the  foregoing  instrument,  and  he  duly  acknowledged  that  he  executed  the 
same. 

"  (Signed)  D.  J.  HICKEY, 

*' Notary  Public. 

"  State  of  New  York,  County  of  Westchester,  as.: 

"  On  this  13th  day  of  November  in  the  year  one  thousand  nine  hundred  and 
eight,  personally  appeared  before  me  Charles  F.  Howard,  known  to  me  to  be 
the  President  of  the  Commission  on  New  Prisons,  described  in  the  foregoing 
contract,  who  being  by  me  duly  sworn,  says  that  the  foregoing  contract  was 
subscribed  by  him,  and  that  the  same  was  subscribed  and  the  seal  of  the 
said  Commission  affixed  pursuant  to  a  resolution  of  said  Commission,  at  a 
meeting  regularly  held  at  which  a  quorum  was  present,  and  which  meeting 
was  regularly  called,  and  at  which  meeting  it  was  resolved  that  the  foregoing 
contract  be  made  and  executed  between  the  State  of  New  York  by  said  Com- 
mission and  William  J.  Beardsley. 

"(Signed)         D.  J.  HICKEY, 

"  Notary  Public. 
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"  State  of  New  Yobk,  Countj  of  Westchester,  as.  : 

"  On  this  13th  day  of  November  in  the  year  one  thousand  nine  hundred  and 
eight,  before  me  personally  appeared  George  McLaughlin,  known  to  me  to 
be  the  Secretary  of  the  Commission  on  New  Prisons,  described  in  the  foregoing 
contract,  who  being  by  me  duly  sworn,  says  that  the  foregoing  contract 
was  subscribed  by  him,  and  that  the  same  was  subscribed  and  the  seal  of 
said  Commission  affixed  pursuant  to  resolution  of  said  Commission  at  a  meet* 
ing  regularly  held  at  which  a  quorum  was  present,  and  which  meeting  was 
regularly  called,  and  at  which  meeting  it  was  resolved  that  the  foregoing 
contract  be  made  and  executed  between  the  State  of  New  York  by  said  Com- 
mission and  William  J.  Beardsley. 

"(Signed)         D.  J.  HICKEY, 

"  Notary  Public." 

"At  a  regular  meeting  of  the  Commission  on  New  Prisons  of  the  State  of 
New  York,  appointed  pursuant  to  law,  which  meeting  was  regularly  called 
and  held  at  Sing  Sing  prison,  Ossining,  N.  Y.,  on  the  13th  day  of  November, 
1008,  at  which  were  present  Charles  F.  Howard,  Cornelius  V.  Collins,  Samuel 
J.  Barrows,  Elisha  M.  Johnson  and  Thomas  W.  Hynes,  due  notice  having  been 
given  to  all  the  members. 

The  following  resolutions  were  adopted: 

Resolved,  First,  That  a  contract  be  made  and  entered  into  in  writing 
by  said  Commission  and  said  William  J.  Beardsley,  and  that  he  be  employed 
as  architect  to  make  plans  and  specifications  and  superintend  the  work  of 
building  the  New  State  Prison  for  the .  State  of  New  York  upon  the  site 
selected  by  said  Commission  in  Rockland  county,  and  that  said  contract 
entered  into  shall  be  in  form  as  the  contract  marked  '  Contract  Between 
the  Commission  on  New  Prisons  and  William  J.  Beardsley,'  filed  with  said 
Commission!  and  endorsed  by  its  secretary;  and 

"Resolved,  Second,  That  the  president  and  secretary  of  said  Commission 
sign  and  execute  said  contract  for  said  Commission. 

"  A  true  copy.  GEO.  McLAUGHLIN 

"  Secretary.'* 

IX 

The  Legislature,  by  chapter  447  of  the  Laws  of  1909,  among 
other  things,  provided  that  there  should  be  appropriated  the  sum 
of  $150,000,  or  so  much  thereof  as  may  be  necessary,  for  the 
purpose  of  doing  the  preliminary  work  of  preparing  the  site  of 
such  new  prison,  for  the  maintenance  and  guarding  of  prisoners, 
etc.,  and  for  the  additional  amount  required  to  grade  a  side  track 
at  West  Shore  railroad,  for  grading  the  site  and  constructing  roads 
thereon,  and  for  other  necessary  work  to  carry  into  effect  the  pro- 
visions of  this  act.  It  also  provided  that  the  Commission  is  hereby 
authorized  to  enter  into  a  contract  for  the  erection  and  completion 
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of  such  prison  plant  upon  tenns  believed  by  the  Conunission  to  be 
most  advantageous  to  the  State,  at  a  total  cost  not  exceeding  the 
sum  of  $2,000,000  for  the  buildings  and  for  the  heat,  light 
and  power  equipment,  not  including  the  grading  or  other  pre- 
liminary work,  or  the  cost  of  the  site,  or  architectural  super- 
vision, or  for  so  much  of  said  plant  as  can  be  constructed  for  said 
sum.  The  act  further  provided  that  the  previous  acts  of  the 
(commission  in  employing  an  architect  who  has  submitted  plans 
are  hereby  legalized,  ratified  and  confirmed,  and  the  Commission 
is  hereby  authorized  to  extend  its  employment  to  cover  the  addi- 
tional expenditure  herein  authorized.  It  also  provided  that  the 
Commission  is  authorized  to  employ  prisoners  to  do  so  much  of 
the  labor  in  the  construction  of  the  plant  as  in  its  judgment  will 
be  to  the  advantage  of  the  State. 

X 

On  January  21,  1910,  the  Commission,  by  resolution,  directed 
claimant  not  to  do  any  more  work  of  a  permanent  nature  at 
Bear  Mountain  site  that  would  need  to  be  undone  in  case  of 
removal,  and  thereafter  the  Bear  Mountain  site  was  acquired  by 
the  Palisades  Park  Conmiission  and  a  new  site  for  the  erection 
of  the  prison  plant  was  acquired. 

XI 

When  the  change  from  the  Bear  Mountain  site  was  deter- 
mined, no  contract  for  the  erection  of  buildings  at  Bear  Moun- 
tain had  been  made,  or  any  of  the  permanent  buildings  embraced 
in  the  plans  and  specifications  had  been  constructed,  but  under 
the  directions  and  resolution  of  the  Commission,  the  claimant 
had  by  the  means  of  convict  labor  cleared  the  site,  built  roads, 
erected  temporary  structures  for  the  accommodation  of  convicts 
during  construction,  and  had  made  contour  maps,  plans  and 
specifications  for  grading,  had  erected  an  ice  house  and  dam  and 
had  constructed  a  temporary  bake  shop,  repairs  of  the  warden's 
residence,  stable,  temporary  power  house  and  power  plant,  a 
temporary  water  supply  system,  a  trolley  road  system,  an  electric 
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light  plant,  railroad  siding,  including  rock  excavation  and  grad- 
ing, drafting  and  designing  and  purchase  of  a  bridge,  purchase 
of  tools  and  machinery,  supervision  of  repairs  to  prison  boat, 
purchase  of  supplies  for  convicts,  and  had  general  superintendence 
of  all  preliminary  work  at  said  site. 

XII 

At  a  meeting  of  the  Commission  on  July  7,  1908,  at  which 
the  claimant  herein  was  present,  the  claimant  herein  stated  that 
the  man  whom  he  would  have  on  the  premises  could  do  all  the 
superintending  necessary  this  year,  without  additional  expense 
to  the  State ;  if  he  superintended  this  preliminary  work  the  only 
cost  to  the  State  would  be  the  regular  fees  as  architect  (which 
is  5  per  cent  on  the  cost  of  this  work),  this  to  include  the  build- 
ing of  a  trolley  line.  At  that  same  meeting  Commissioner  John- 
son moved  that  the  superintendence  of  the  work  on  the  site  until 
further  notice  be  under  William  J.  Beardsley  as  architect;  the 
motion  having  been  duly  seconded  by  Commissioner  Hynes,  was 
carried.  Thereupon,  in  answer  to  a  question  of  one  of  the  Com- 
missioners as  to  the  work  that  he  thought  should  be  done  during 
that  season,  he  stated  in  substance  that  "  he  would  recommend 
the  clearing  of  the  land  on  the  site,  the  construction  of  a  trolley 
line,  including  a  temporary  power  house,  the  construction  of  a 
reservoir  for  the  water  supply,  arrangement  with  the  railroad 
company  for  a  dock  and  side  tracks,  the  building  of  a  section  of 
a  shop  and  the  removal  of  the  old  ice  house;"  he  stated  that  he 
would  furnish  an  estimate  of  the  cost  later.  That  pursuant  to 
the  oiler  of  the  claimant  so  made  and  accepted  by  the  Commission, 
the  claimant  did  continue  the  supervision  of  the  work  of  the  clear- 
ing of  the  site  and  the  construction  of  the  temporary  structure 
required  until  the  termination  of  the  work  upon  the  Bear  Moun- 
tain site,  as  hereinbefore  stated. 

XIII 

That  from  time  to  time  he  made  reports  to  the  Commission  of 
the  cost  of  the  work  performed,  the  amount  of  which  was  audited 
by  the  Commission  and  paid,  together  with  his  5  per  cent  commis- 
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sion  upon  such  cost ;  that  the  amount  of  the  commission  so  paid  to 
him  amounted  in  the  aggregate  to  $4,755.55;  that  from  time  to 
time  thereafter  the  claimant  made  further  reports  to  the  Com- 
mission and  estimates  of  expenditures,  on  which  his  commissions 
of  5  per  cent  have  not  as  yet  heen  paid,  and  which  amount  in  the 
aggregate  to  the  sum  of  $279.26. 

XIV 

Chapter  365  of  the  Laws  of  1910,  which  became  a  law  May 
26,  1910,  directed  the  Commission  to  select  a  new  site  for  the  new 
prison  and  to  discontinue  the  construction  of  a  prison  plant  at 
Bear  Mountain.  All  existing  laws  in  relation  to  the  preparation 
of  the  site  for  a  prison  plant  and  the  construction  thereof,  and 
the  powers  and  duties  of  the  Commission  in  regard  thereto  were 
made  applicable  to  the  new  site  to  be  selected.  The  existing 
provisions  of  law  providing  plans  for  such  new  prison  plant  and 
authorizing  the  employment  of  the  architect  whose  plans  received 
the  first  choice  to  superintend  the  construction  of  such  prison 
were  made  applicable  to  the  construction  of  a  prison  plant  upon 
the  new  site.  It  was  further  provided  that  the  new  plant  should 
be  in  substantial  compliance  with  the  plans  selected  by  the  Board 
of  Award  as  its  first  choice,  except  as  the  same  may  be  modified. 
At  that  time  no  contract  had  been  let  for  the  construction  of  the 
permanent  buildings  constituting  the  plant  at  Bear  Mountain,  but 
the  claimant  had  prepared  the  working  plans  for  the  buildings, 
nineteen  in  number,  contemplated  by  the  original  drawings, 
together  with  the  specifications,  and  had  performed  all  work 
necessary  to  be  done  by  him  preliminary  to  the  letting  of  the  con- 
tract for  the  building  of  the  buildings  at  Bear  Mountain. 

XV 

Pursuant  to  chapter  365  of  the  Laws  of  1910,  the  Commission 
on  New  Prisons  selected  the  Wingdale  site  for  the  construction  of 
the  prison  plant,  which  site  was  acquired  by  the  State  on  or  about 
June  9,  1910,  and  thereupon  by  direction  of  the  Commission 
claimant  prepared  contour  maps  of  said  site  and  made  test  borings 
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and  test  pits  to  determine  the  location  of  buildings  and  the  require- 
ments for  foundations,  prepared  detailed  sheets  showing  core  bor- 
ings and  reported  thereon  to  the  Commission  on  August  25  and 
September  26,  1910. 

XVI 

By  chapter  447  of  the  Laws  of  1909,  the  Legislature  increased 
the  limit  to  which  the  New  Prison  Commission  was  authorized 
to  expend  in  building  the  prison  plant  from  $2,000,000  to 
$2,200,000,  and  thereafter  and  on  the  26th  day  of  September, 
1910,  the  claimant  entered  into  a  supplemental  contract  with  the 
State,  of  which  the  following  is  a  copy : 

"This  Agreement  made  the  26th  day  of  September,  1010,  between  the 
State  of  New  York  by  The  Commission  on  New  Prisons,  parties  of  the 
first  part,  and  William  J.  Beardsley,  of  the  City  of  Poughkeepsie,  Dutchess 
County,  New  York,  party  of  the  second  part, 

"Witnesseth:  That,  whereas  the  said  parties  on  the  13th  day  of  November, 
1908,  executed  a  mutual  agreement  dated  on  that  day  whereby  said  parties 
of  the  first  part  employed  the  said  party  of  the  second  part  as  architect, 
to  supervise  the  erection  of  the  buildings  to  constitute  a  prison  plant  at  a 
site  then  owned  by  the  State  at  Bear  Mountain,  in  the  Counties  of  Rockland 
and  Orange,-  on  the  terms  and  conditions  therein  fully  set  forth,  and 

"  Whereas,  the  said  William  J.  Beardsley  under  the  terms  of  said  contract 
proceeded  with  the  work  of  preparing  working  plans  and  specifications  for  such 
prison  plant  to  be  constructed  at  said  Bear  Mountain  Site  and  submitted 
same  to  the  said  party  of  the  first  part  and  the  State  Architect  for  approval, 
and 

"Whereas  before  the  construction  of  any  of  the  permanent  buildings 
of  such  plant  was  commenced  upon  said  site  or  a  contract  let  for  such  con- 
struction, the  Legislature,  by  chapter  365  of  the  Laws  of  1910,  authorized 
and  directed  said  Commission  to  select  a  new  site  upon  which  to  establish 
such  new  State  Prison,  to  discontinue  the  work  of  constructing  a  prison  plant 
on  the  Bear  Mountain  Site,  and  to  proceed  with  its  construction  on  such  new 
site  when  the  same  shall  have  been  selected,  and 

"Whereas  such  new  site  has  been  duly  selected  by  said  Commission,  near 
Wingdale,  in  the  town  of  Dover,  Dutchess  county.  New  York,  and  such  selec- 
tion has  been  duly  approved  by  the  Governor  and  by  the  State  Commission 
of  Prisons,  and 

"  Whereas  said  chapter  provides  that  such  prison  plant  shall  be  erected  in 
substantial  compliance  with  the  plans  selected  by  the  Board  of  Award  as  its 
first  choice,  except  as  the  same  may  be  modified  by  said  Commission  with 
the  approval  of  the  State  Architect  and  except  as  it  may  be  necessary  for 
the  said  Commission  to  modify  said  plans  to  adapt  them  to  such  new  site. 

"  It  is  therefore  hereby  mutually  agreed  that  the  employment  of  the  said 
William  J.  Beardsley  is  continued  for  the  purpose  of  supervising  the  erection 
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of  such  prison  plant  on  such  new  site  under  the  same  terms  and  oondltions 
set  forth  in  said  contract  dated  November  13,  1908,  in  relation  to  the  con- 
struction of  a  prison  plant  at  Bear  Mountain  Site. 

"  It  is  further  mutually  agreed  that  said  William  J.  Beardsley  shall  receive 
for  all  his  services  in  making  said  plans  for  such  prison  plant  and  supervis- 
ing the  construction  of  its  buildings  at  such  new  site  the  compensation  of 
five  per  cent  mentioned  in  said  contract  on  the  cost  of  the  work,  and  in  addi- 
tion thereto  he  is  to  be  paid  for  extra  work  in  redrafting  the  plaius  and  specifi- 
cations for  such  plant  and  the  engineering  services  in  connection  therewith, 
made  necessary  by  the  change  of  site  from  Bear  Mountain  to  Wingdale,  for 
making  test  borings  and  test  pits  at  the  Wingdale  Site,  contour  surveys  of 
such  new  site,  and  all  other  additional  w^ork  caused  by  the  abandonment  of 
the  Bear  Mountain  and  the  selection  of  the  Wingdale  Site,  the  sum  of  thirty 
thousand  dollars  ($30,000.00),  to  be  paid  on  the  audit  of  the  Commission 
and  the  approval  of  the  State  Architect,  at  such  time  as  the  appropriations 
by  the  Legislature  permit. 

"  It  is  understood  that  the  five  per  cent  of  the  cost  of  the  work  and  this 
additional  sum  of  $30,000.00  will  constitute  the  entire  compensation  of  the 
said  William  J.  Beardsley  for  his  architectural  and  engineering  services  in 
the  original  preparation  of  plans  for  said  prison  plant  and  the  additional 
work  herein  specified  and  the  supervision  of  the  construction  of  such  plant; 
and  that  the  sum  of  $55,000  heretofore  paid  to  him  is  to  be  considered  as 
a  payment  on  account  of  such  services,  and  that  the  terms  of  the  contract 
between  the  parties  heretofore  above  mentioned,  dated  November  13,  1908, 
are  continued  and  made  applicable  to  the  construction  of  such  prison  plant 
at  the  Wingdale  Site,  without  additional  compensation  except  as  herein  stated. 
"  This  agreement  shall  be  binding  upon  the  parties  thereto  and  upon  the 
successors  of  the  parties  of  the  first  part,  and  upon  the  heirs,  executors, 
administrators  and  assigns  of  the  party,  of  the  second  part. 

"In  Witness  Whereof  the  said  parties  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  mentioned. 
In  the  presence  of 

"  May  R.  Silveknail. 

"E.  M.  JOHNSON,  [L.8. 

"  WM.  J.  McKAY,  [L.  s.: 

(Signed)  JOHN    C.    WEST,  [l.  s.; 

Commissioners  C.  V.   COLLLINS,  [l.  s.; 

"GEORGE   S.   SKIFF,  [l.  s.; 

"WILLIAM    J.    BEARDSLEY.     [L.  s. 
"Approved : 

"F.  B.  Ware, 

"  State  Architect^ 
"Sept.  30,  1910. 

"  State  of  New  York,  County  of  Albaxy,  as.  : 

"  On  this  26th  day  of  September  in  the  year  one  thousand  nine  hundred 
and  ten,  before  me,  the  subscriber,  personally  came  Elisha  M.  Johnson, 
Cornelius   V.   Collins,  William  J.   McKay,   John    C.    West,   George   S.    Skiff, 
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Commissioners  on  New  Prisons,  and  William  J.  Beardley,  to  me  known  and 
known  to  me  to  be  the  persons  described  in  and  w)xo  executed  the  foregoing 
instrument,  and  severally  acknowledged  that  they  executed  the  same. 

(Signed)         MAY  R.  SILVERN  AIL, 

Notary  Public, 
Albany  Co," 

XVII 

Pursuant  to  the  above-mentioned  contract  and  the  resolution 
of  the  Commission,  the  claimant  prepared  new  working  plans  and 
specifications  for  all  of  the  buildings  required  for  the  entire  prison 
plant,  excepting  the  isolated  hospital,  which  were  duly  approved, 
and  the  Commission  adopted  the  plans  for  the  construction  of  the 
prison  plant  at  Wingdale  site  on  October  29,  1910. 

XVIII 

Claimant  prepared  and  submitted  to  the  Commission  a  detailed 
estimate  of  cost  of  construction  of  the  buildings  embraced  in  the 
foregoing  plans  and  specifications  and  advised  the  Commission  that 
all  of  said  buildings  could  not  be  constructed  for  $2,200,000,  and 
the  Commission  then  determined  to  ask  for  proposals  for  construc- 
tion of  all  the  buildings,  with  alternate  bids  submitted  as  to  sepa- 
rate estimates  for  deduction  from  the  cost  of  the  entire  plant, 
covering  1,  warden's  residence;  2,  recreation  building;  3,  south 
industrial  shop ;  4,  store  house ;  5,  chapel ;  6,  condemned  and 
punishment  prison. 

XIX 

Thereupon  claimant  prepared  for  the  Commission  at  its  direc- 
tion advertisements  and  proposals  for  contractors  to  submit  bids 
for  the  construction  of  said  buildings,  providing  in  said  proposal 
for  bids  for  the  completion  of  all  the  buildings  and  alternate  bids 
submitted  as  to  separate  estimates  for  the  deductions  covering  the 
six  buildings  referred  to.  The  P.  J.  Carlin  Construction  Com- 
pany submitted  the  lowest  bid  as  follows:  For  the  construction 
of  all  the  buildings  embraced  in  the  proposal,  $2,894,000,  with 
separate  estimates  of  deductions  for  firsts  warden's  residence. 
$49,000;  second,  recreation  building,  $45,000;  third,  south  indus- 
trial shop,  $234,000;  fourth,  store  house,  $88,000-,  jifth,  chapel, 
$113,000;  sixth,  punishment  prison,  $169,000. 
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XX 

Pursuant  to  resolution  of  the  Commission,  the  contract  for  the 
construction  of  the  said  buildings  described,  less  the  warden's 
residence,  recreation  building,  south  industrial  shop,  store  house, 
chapel  and  conde:mned  and  punishment  prison,  was  awarded  to 
P.  J.  Carlin  Construction  Company  for  the  sum  of  $2,196,000, 
and  thereafter  and  on  December  28,  1910,  a  contract  between  the 
State  of  New  York,  acting  through  the  Conmaission  on  New 
Prisons,  and  P.  J.  Carlin  Construction  Company,  was  entered  into ; 
this  contract  provided  for  completion  by  August  30,  1913,  and 
also  provided  that  the  contractor  would  within  said  time  erect  the 
six  buildings  for  which  separate  bids  had  been  made  in  its  pro- 
posal for  the  additional  sum  of  $698,000,  if  the  Commission  gave 
notice  of  such  requirements  by  August  30,  1911.  The  Legislature 
never  made  an  appropriation  for  the  construction  of  the  six  build- 
ings omitted  from  the  contract,  and  consequently  the  Commission 
did  not  give  notice  to  the  contractor  to  proceed  with  the  construc- 
tion thereof. 

XXI 

Beginning  with  January,  1911,  claimant  staked  out  the  build- 
ings, established  the  bench  marks  for  heights  and  furnished  a 
structural  engineer  and  superintendent  of  construction  at  the  site, 
who  supervised  all  of  the  work  of  the  contractor.  The  contractor 
in  1911  placed  the  foundations  of  the  north  industrial  building, 
blacksmith  shop,  and  foundations  for  the  boiler  house  stack  and 
excavation  for  the  cell  house,  and  continued  construction  with 
certain  intervals  of  suspension  granted  by  the  Commission  until 
April,  1912.  Claimant  prepared  and  certified  monthly  estimates 
for  the  contractor,  amounting  in  the  aggregate  to  about  $50,000, 
and  furnished  to  the  Commission  daily  reports  of  all  of  said  con- 
struction from  Mav  0,  1911,  to  Mav  9,  1912. 

XXII 

In  April,  1912,  the  members  of  the  Commission  resigned,  due 
to  a  difference, of  opinion  between  the  Commission  and  the  Gov- 
ernor as  to  the  merits  of  the  Wingdale  location,  and  the  advisa- 
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bility  of  continuing  the  construction  of  the  prison  at  that  site  and 
the  refusal  of  the  Governor  to  approve  of  appropriations  made 
therefor  by  the  Legislature;  that  by  reason  of  such  vacancy  in 
the  Commission  the  estimate  of  the  Carlin  Construction  Com- 
pany, certified  by  claimant  May  9,  1912,  remained  unpaid,  and 
thereupon  the  Carlin  Construction  Company  ceased  work  upon 
the  contract  and  subsequently  was  awarded  a  judgment  in  this 
court  for  its  damages  and  for  a  brea^ch  of  the  contract  by  the  State. 

XXIII 

When  the  Carlin  contract  was  executed,  claimant  proceeded, 
under  the  direction  of  the  Commission,  to  make  detail  drawings  for 
the  different  parts  of  the  buildings,  including  the  construction 
features,  finish  and  detail  work  required  under  the  specifications 
forming  a  part  of  the  Carlin  contract,  consisting  of  ninety-one 
sheets;  they  were  fully  executed  and  furnished  prior  to  November 
21,  1911. 

XXIV 

Prior  to  November  21,  1911,  the  claimant  had  received  from 
the  contractor  all  of  the  shop  drawings  required  to  be  made  under 
the  specifications  for  all  of  the  buildings,  including  the  six  build- 
ings covered  by  the  option  in  the  Carlin  contract,  had  checked  over 
all  shop  drawings  and  plans,  made  all  necessary  amendments  and 
alterations  thereon,  finally  approved  the  same  and  furnished  the 
contractor  and  the  State  Architect  with  a  copy  thereof. " 

XXV 

The  foregoing  services  of  claimant  substantially  completed  all 
work  under  his  contract  in  connection  with  the .  construction 
embraced  in  the  Carlin  contract,  including  the  six  buildings 
covered  by  the  option,  except  architectural  supervision  of  the 
balance  of  the  construction  of  the  buildings  under  the  contract. 

XXVI 

At  a  meeting  of  the  Commission  on  New  Prisons  held  at  Sing 
Sing  prison,  November  21,  1911,  the  following  resolution  was 
adopted : 
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"  Reaolvedy  That  Mr.  Beardsley  be  directed  to  stop  all  work  on  plans  and 
all  architectural  work  for  the  Harlem  prison  at  Wingdale  until  further 
notice,  and  the  secretary  be  directed  to  so  notify  him  in  writing." 

Subsequently,  the  clerk  of  the  Commission  served  upon  the 
claimant  herein  the  notice  specified  in  the  above  resolution,  and 
thereupon  the  claimant  continued  his  engineer,  Mr.  Smith,  upon 
the  plant  in  charge  of  the  office  and  the  property  of  the  State  until 
the  meeting  specified  in  the  next  finding. 

Thereafter,  and  in  the  spring  of  1912,  the  contractor  recom- 
menced work  upon  the  construction  of  the  plant  at  Wingdale,  and 
on  May  seventh  claimant  checked  up  this  work,  passed  on  Carlin's 
application  for  estimate,  and  on  May  ninth  furnished  the  contrac- 
tor certificate  on  the  estimate.  Carlin's  work  ended  at  this  point, 
as  the  estimate  was  not  paid,  the  Commission  having  resigned. 

XXVII 

After  the  meeting  of  the  Commission  referred  to  in  the  last 
above  finding,  the  claimant  pursuant  to  a  direction  of  a  sub- 
committee appointed  at  that  meeting,  maintained  an  engineer  and 
superintendent  at  the  Wingdale  site  in  charge  of  the  office  occupied 
by  the  claimant,  who  rendered  daily  reports  to  the  Commission, 
supervised  all  construction  of  the  Carlin  Construction  Company, 
prepared  and  certified  estimates  therefor,  took  daily  water  readings 
and  reported  thereon  to  the  Commission,  and  after  the  Carlin 
Company  stopped  work  inventoried,  stored  and  protected  the  prop- 
erty and  materials  of  the  State  at  the  site,  and  with  the  aid  of  a 
farmer  employed  by  the  Commission  took  charge  of  and  preserved 
the  property  of  the  State  thereon  until  September,  1912,  nine 
months,  of  the  value  of  $100  per  month,  making  a  total  of  $900 ; 
that  such  services  were  proper  and  necessary. 

XXVIII 

From  the  time  that  the  Carlin  Construction  Company  ceased 
work  upon  the  site  and  until  the  passage  of  the  Sage  bill  (Laws  of 
1916,  chap.  594),  which  became  a  law  May  19,  1916,  claimant's 
contract  with  the  State  was  in  effect,  and  throughout  such  period 
claimant  was  ready  and  willing  to  complete  his  services  under  the 
contract. 
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XXIX 

During  the  intervening  period  mentioned  in  last  above  finding, 
the  claimant  attended  the  meetings  of  the  various  Commissions 
on  New  Prisons,  prepared  estimates  for  said  Commissions  and 
the  Legislature  for  proposed  continuance  of  the  construction  of 
said  prison  plant,  attended  upon  the  Commission  and  committees 
of  the  Legislature  at  the  Wingdale  site  and  other  proposed  loca- 
tions, and  appeared  before  the  legislative  committees  and  the  Gov- 
ernor with  and  in  behalf  of  said  Commission. 

XXX 

Upon  the  passage  of  the  act  of  1916,  above  referred  to,  the  duly 
constituted  State  authorities  having  control  of  the  subject  matter 
declined  to  continue  the  services  of  the  claimant  further  as  archi- 
tect for  the  construction  of  the  new  prison  and  thereupon  he 
elected  to  treat  his  contract  for  such  construction  as  broken  by 
the  State,  and  within  the  statutory  time  thereafter  filed  and  served 
upon  the  proper  authorities  the  claim  herein  under  considera- 
tion. 

XXXI 

For  the  preparation  of  working  plans  and  specifications, 
preparation  of  proposals  for  bids,  receiving  bids  and  checking 
the  same,  services  in  awarding  the  contract,  preparation  of  detail 
drawings,  checking  shop  drawings  for  the  work  embraced  in  the 
proposal  and  contract  of  the  Carlin  Construction  Company,  and 
supervision  of  the  construction  done,  claimant  earned  and  was 
entitled  to  be  paid  the  amount  of  5  per  cent  on  the  total  cost  of 
constructing  the  buildings  embraced  in  the  contract  of  the  Carlin 
Company,  $2,196,000,  less  what  it  would  have  cost  the  claimant 
for  furnishing  architectural  supervision  for  the  balance  of  the 
construction  of  the  buildings  under  the  Carlin  contract. 

XXXII 

The  cost  to  the  claimant  for  furnishing  architectural  super- 
vision and  all  remaining  services  required  by  his  contract  for  the 
balance  of  the  construction  of  the  plant  under  the  Carlin  con- 
tract would  have  been  $11,250. 
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XXXIII 

The  claimant  was  paid  on  account  of  his  commissions  under 
the  contract  for  constructing  the  plant:  September  18,  1908, 
$10,000;  January  23,  1909,  $10,000 ;  December  7,  1909,  $20,000 ; 
June  6,  1910,  $15,000;  making  a  total  of  $55,000.  At  the  time 
his  second  contract  was  executed,  changing  the  site  of  the  plant 
from  Bear  Mountain  to  Wingdale,  for  the  revision  of  plans  for 
such  change  he  was  paid,  November  11,  1910,  $30,000;  and  on 
December  23,  1910,  he  was  paid  $10,880.  Eliminating  from  such 
payments  the  $30,000  paid  for  the  change  of  the  plans,  there  was 
left  as  applicable  upon  his  contract  for  commissions  the  sum 
of  $65,880.  The  claimant's  commission  upon  the  amount  of  the 
contract  as  let  to  the  Carlin  Construction  Company,  $2,196,000, 
at  5  per  cent  would  be  $109,800.  Deducting  therefrom  the  cost 
of  completing  the  contract,  $11,250,  would  leave  $98,550. 
.Deducting  the  amount  paid,  $65,880,  from  that  would  leave 
$32,670  balance  due  claimant  on  contract. 

XXXIV 

Upon  the  request  of  the  Commissioners,  the  claimant  caused 
photographic  copies  to  be  taken  of  the  prison  plans  prepared  by 
him  for  the  Bear  Mountain  site  and  procured  the  same  to  be 
bound  in  book  form  and  presented  to  the  Commissioners  and  State 
officers;  that  the  cost  of  such  photographic  copies  paid  by  him 
was  the  sum  of  $281. 

XXXV 

The  claimant,  upon  direction  of  the  New  Prison  Commission, 
prepared  and  furnished  to  the  Commission  water  color  sketches 
of  the  proposed  prison  plant  and  buildings  to  show  the  effect  of 
the  use  of  gray  brick  for  exterior  construction,  in  order  to  enable 
them  to  determine  whether  gray  or  red  brick  should  be  used  in 
the  construction  of  the  buildings  of  the  plant ;  the  value  of  such 
services  was  the  sum  of  $700. 

XXXVI 

At  the  request  of  the  Commission  on  New  Prisons,  the  claimant 
prepared  and  furai*^hed  to  the  Commission  blanks  for  the  making 
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of  estimates  for  the  work  at  the  Bear  Mountain  site,  for  which 
services  the  value  and  cost  was  thirty  dollars. 

XXXVII 

At  the  request  of  the  Commission  on  New  Prisons,  the  claimant 
made  an  inventory  of  the  tools,  machinery  and  property  located 
upon  the  site  of  Bear  Mountain  when  purchased,  making  an 
estimate  of  their  value,  in  order  to  enable  the  Commission  to 
determine  as  to  whether  the  same  should  be  purchased  or  not. 
The  value  of  such  services  was  $200. 

XXXVIII 

After  the  work  at  Bear  Mountain  had  ceased,  at  the  request  of 
the  Commission,  the  claimant  caused  an  inventory  to  be  made 
of  all  the  property,  material,  machinery,  tools,  supplies  and 
equipment  owned  by  the  State  at  Bear  Mountain,  with  the  valua- 
tion of  the  same,  which  services  were  of  the  value  of  $1,000. 

XXXIX 

At  the  request  of  the  Commission  on  New  Prisons,  the  claimant 
made  three  trips  to  Dannemora  prison  to  confer  with  Dr.  Ran- 
som, in  charge  of  that  prison,  with  reference  to  certain  plans 
that  he  advised  should  be  incorporated  into  those  prepared  by 
claimant  so  far  as  the  hospital  was  concerned;  that  each  trip 
took  three  days,  inaking  nine  days  in  all;  that  in  making  such 
trips  he  bore  and  paid  his  own  traveling  expenses,  which,  together 
with  the  time  spent  by  him,  was  of  the  value  of  $300. 

XL 

The  claimant,  upon  the  direction  of  the  New  Prison  Commis- 
sion, rendered  engineering  services  at  Wingdale  in  making 
maps  and  surveys  and  in  constructing  a  railroad  spur  connecting 
the  Wingdale  site  with  the  Harlem  railroad  for  the  receiving 
of  the  materials  transferred  from  Bear  Mountain,  and  services  in 
preparing  a  map  and  location  for  a  construction  railway  to  be 
buiJt   by   the   Carlin   Construction   Company  through   the  site. 
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including  negotiations  therefor  with  the  New  York  Central  Rail- 
road Company  and  the  State  Highway  Department;  that  such 
services  were  necessary  and  were  of  the  value  of  $250. 

XLI 

The  claimant,  by  direction  of  the  Commission  on  New  Prisons, 
rendered  services  at  Wingdale  in  making  survey,  taking  levels 
and  preparing  maps  to  change  the  location  of  the  State  highway 
through  the  site  of  the  prison  plant,  and  conferred  with  the 
State  Highway  Department  at  Albany  upon  the  making  of  such 
change  of  location,  which  services  were  necessary  and  were  of 
the  value  of  $500. 

XLII 

The  claimant,  at  the  request  of  the  New  Prison  Commission 
appointed  by  Governor  Dix,  and  also  of  the  Commission  appointed 
by  Governor  Sulzer,  furnished  to  each  member  of  the  two  Com- 
missions an  additional  set  of  maps,  plans  and  drawings  of  the 
prison  plant  at  Wingdale,  making  ten  copies  in  all,  of  the  value 
of  $50  per  set,  or  a  total  of  $500.  The  providing  of  the  Commis- 
sioners with  such  plans  was  proper  and  necessary. 

XLIII 

The  claimant  rendered  engineering  services  at  Wingdale  (sub- 
sequent to  the  awarding  of  the  Carlin  contract)  at  the  request  of 
the  Governor  and  under  the  direction  of  the  Prison  Commission, 
in  making  test  pits  and  borings  upon  the  site  of  the  buildings 
to  determine  the  feasibility  of  substituting  concrete  pile  founda- 
tions on  some  or  all  of  said  buildings,  made  calculations  on  the 
redistribution  of  loads  on  such  foundations,  and  reported  to  the 
Commission  thereon,  which  services  were  proper  and  necessary, 
and  were  of  the  fair  value  of  $2,500. 

XLIV 

Mr.  Beardsley  was  required  to  make  daily  reports  of  the  work 
at  Wingdale  and  he  procured  and  had  printed  at  the  request  of 
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the  Commisijion  a  report  book,  which  cost  him  six  dollars  and 
the  postage  which  he  expended  in  making  such  reports  amounted 
to  sixteen  dollars,  making  in  all  twenty-two  dollars;  that  said 
services  were  proper  and  necessary. 

XLV 

The  claimant  rendered  services  at  Wingdale  at  the  request 
of  the  Commission  in  preparing  blank  forms,  for  certificates  for 
payment,  deduction  and  for  additional  orders,  upon  which  to 
report  work  performed  on  the  contract,  of  the  value  of  twenty-five 
dollars  each,  making  a  total  of  seventy-five  dollars;  this  work 
was  proper  and  necessary. 

XLVI 

Claimant  rendered  services  at  the  direction  of  the  Commission, 
in  making  an  examination  of  the  Brown  and  Wilcox  farms  adjoin- 
ing the  Wingdale  site,  in  preparing  maps  thereof  and  reporting 
thereon,  including  the  making  of  surveys  and  levels  of  the  prop- 
erty and  the  water  supply  from  Hammersly  lake,  upon  which 
the  Commission  decided  to  purchase  such  farms,  and  that  the 
value  of  his  services  were  reasonablv  worth  the  sum  of  $300 ; 
that  the  services  so  rendered  were. proper  and  necessary. 

XLVII 

All  of  the  claimant's  traveling  expenses  and  disbursements 
have  been  paid  down  to  and  including  the  2d  day  of  Septem- 
ber, 1911;  that  thereafter  his  necessary  traveling  expenses  and 
disbursements  to  April  7,  1915,  in  the  performance  of  his  services 
under  the  contract,  were  $600. 

XLVIIT 

The  items  of  damages  herein  allowed  for  extra  services  ren- 
dered and  expenses  incurred  by  the  claimant,  were  incidental 
to  the  work  of  constructing  the  plant  under  the  contract  and 
within  the  discretion  of  the  Ifew  Prison  Commission  under  the 
statutes,  as  fairly  construed,  and  were  proper  and  necessary. 
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XLIX 

There  is  a  balance  due  to  the  claimant,  William  J.  Beardsley, 
from  the  State  of  New  York  for  services  rendered,  moneys 
expended  and  damages  suffered,  in  the  sum  of  $41,107.26. 

The  notice  of  intention  to  file  this  claim  was  duly  filed  with 
the  clerk  of  the  Court  of  Claims  and  served  upon  the  Attorney- 
General  on  July  21,  1916,  and  the  claim  herein  was  duly  filed 
with  the  clerk  of  the  Court  of  Claims  on  September  15,  1916. 

Conclusions  of  Law 

I 

The  contract  of  the  State,  through  its  New  Prison  Comnaission, 
with  the  claimant,  William  J.  Beardsley,  bearing  date  the  13th  day 
of  Xovember,  1908,  and  the  contract  between  the  same  parties 
bearing  date  the  26th  day  of  September,  1910,  are  valid  and  legal 
contracts  and  binding  upon  the  State  and  the  claimant,  and 
remained  in  full  force  and  effect  until  the  passage  of  chapter  594 
of  the  Laws  of  1916  and  the  refusal  of  the  New  Prison  Commis- 
sion to  continue  the  services  of  the  claimant  thereunder. 

II 

The  Statute  of  Limitations  has  not  become  a  bar  to  any  of  the 
items  found  in  this  report  to  be  due  and  owing  from  the  State  to 
the  claimant. 

Ill 

All  of  the  items  contained  in  the  claim  of  the  architect,  that  are 
not  in  this  report  specifically  allowed,  are  rejected. 

IV 

The  items  of  damage  in  this  report  allowed  for  extra  services 
rendered  and  expenses  incurred  by  the  claimant  were  incidental 
to  the  work  of  constructing  the  plant  under  the  contracts  herein- 
before referred  to,  and  were  within  the  discretion  of  the  Xew 
Prison  Commission  under  the  statute  as  fairly  construed,  and  were 
necessary  and  proper. 
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V 

The  notices  of  intention  to  file  the  claim  herein  with  the  clerk 
of  the  Court  of  Claims  and  upon  the  Attorney-General  were  duly 
filed  and  served  within  the  time  allowed  by  the  statute^  and  were 
duly  filed  with  the  Court  of  Claims. 

VI 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  the  balance  of  commissions  unpaid  under  his 
contracts  with  the  State,  which  is  now  due  and  payable  in  the  sum 
of  $32,670,  and  he  is  entitled  to  judgment  therefor. 

VII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  a  balance  due  upon  commissions  for  preliminary 
work  performed  upon  the  Bear  Mountain  site,  which  is  now  due 
and  payable  in  the  sum  of  $279.26,  and  he  is  entitled  to  judgment 
therefor. 

VIII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  traveling  expenses  incurred  after  the  2d  day  of 
September,  1911,  and  before  April  7,  1915,  in  the  performance  of 
his  services  under  his  contracts  with  the  State,  which  are  now  due 
and  payable  in  the  sum  of  $600,  and  he  is  entitled  to  judgment 
therefor. 

IX 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  incidental  services  rendered,  moneys  disbursed 
and  damages  incurred,  which  were  necessary  and  proper,  here- 
after more  specifically  enumerated,  which  are  now  due  and  payable 
in  the  sum  of  $7,558,  and  he  is  entitled  to  judgment  therefor. 

X 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  by  the  claimant  in  maintain- 
ing Engineer  Smith  upon  the  site  to  care  for  and  protect  the 
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property  of  the  State  for  nine  months,  of  the  value  of  $900,  and  he 
is  entitled  to  judgment  therefor. 

XI 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  expenses  incurred  and  paid  by  him  in  pro- 
curing photographic  copies  of  the  plans  and  causing  them  to  be 
bound  in  book  form  for  the  use  of  the  Commission,  in  the  sum  of 
$281,  and  he  is  entitled  to  judgment  therefor. 

XII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  and  expenses  incurred  by  him  in  prepar- 
ing water  color  sketches  of  the  proposed  prison  plant  and  build- 
ings to  be  made,  showing  gray  brick  for  the  exterior  construction 
instead  of  red  brick,  of  the  value  of  $700,  and  he  is  entitled  to 
judgment  therefor. 

XIII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  expenses  incurred  and  paid  by  him,  in  procuring 
blanks  for  the  use  of  the  Commission,  and  upon  which  to  make 
estimates  for  the  work  performed,  at  a  cost  of  thirty  dollars,  and 
he  is  entitled  to  judgment  therefor. 

XIV 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  making  an  inventory  of  the 
property  upon  the  site  at  Bear  Mountain  at  the  time  that  it  was 
purchased  by  the  Commission  to  enable  the  Commission  to  deter- 
mine with  reference  to  the  purchase  thereof,  which  services  were  of 
the  value  of  $200,  and  he  is  entitled  to  judgment  therefor. 

XV 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  making  an  inventory  of  the 
property  upon  the  Bear  Mountain  site  at  the  time  that  the  work 
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upon  that  site  was  abandoned,  of  the  value  of  $1,000,  and  he  is 
entitled  to  judgment  therefor. 

XVI 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  time  and  money  expended  by  him  at  the  request 
of  the  Commission  in  making  three  trips  to  Dannemora  prison  to 
interview  Dr.  Ransom  with  reference  to  his  plans  for  a  hospital, 
amounting  to  and  of  the  value  of  $300,  and  he  is  entitled  to  judg- 
ment therefor. 

XVII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  making  survey  and  super- 
vising construction  of  a  railroad  spur  at  Wingdale,  connecting  the 
site  with  the  Harlem  railroad,  of  the  value  of  $250,  and  he  is 
entitled  to  judgment  therefor. 

XVIII 

• 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  making  surveys  and  procuring  the  Highway 
Department  at  Albany  to  change  the  location  of  the  State  high- 
way through  the  site  upon  which  it  was  proposed  to  erect  a  prison 
plant,  of  the  value  of  $500,  and  he  is  entitled  to  judgment  therefor. 

XIX 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  furnishing  the  New  Prison  Commission 
appointed  by  Governor  Dix,  and  also  the  New  Prison  Commission 
appointed  by  Governor  Sulzer,  additional  sets  of  maps,  plans  and 
drawings  of  the  prison  plant  at  Wingdale,  making  ten  copies  in 
all,  of  the  total  Value  of  $500,  and  he  is  entitled  to  judgment 
therefor. 

XX 

The  State  of  New  York  is  indebted  to  the  claimant,  AVilliam 
J.  Beardsley,  for  services  rendered  in  making  test  pits  and  borings 
upon  the  site  of  the  buildings,  for  the  purpose  of  determining  the 
feasibility  of  substituting  concrete  piles  for  foundations,  by  the 
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direction  of  the  Commission  and  at  the  request  of  Governor  Dix, 
which  services  were  of  the  value  of  $2,500,  and  he  is  entitled  to 
judgment  therefor. 

XXI 

The  State  of  New  York  is  indebted  to  the  claimant,  Willia- • 
J.  Beardsley,  for  services  rendered  in  preparing  a  book  in  which 
to  make  reports,  and  having  it  printed,  the  cost  and  postage  of 
which  amounted  to  the  sum  of  twenty-two  dollars,  and  he  is  enti- 
tled to  judgment  therefor. 

XXII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  blanks  procured  by  him  for  the  making  of  the 
reports,  in  the  sum  of  seventy-five  dollars,  and  he  is  entitled  to 
judgment  therefor. 

XXIII 

The  State  of  New  York  is  indebted  to  the  claimant,  William 
J.  Beardsley,  for  services  rendered  in  making  an  examination  of 
the  Brown  and  Wilcox  farms  adjoining  the  Wingdale  site,  and  in 
preparing  maps  thereof  and  making  surveys  upon  which  the  Com- 
mission purchased  the  said  farms,  which  services  were  of  the  value 
of  $300,  and  he  is  entitled  to  judgment  therefor. 

Summary 

Conclusion  of  law  VI $32,670  00 

Conclusion  of  law  VII 279  26 

Conclusion  of  law  VTII 600  00 

Conclusion  of  law  X    900  00 

Conclusion  of  law  XI 281  00 

Conclusion  of  law  XII 700  00 

Conclusion  of  law  XIII 30  00 

Conclusion  of  law  XIV 200  00 

Conclusion  of  law  XV 1,000  00 

Conclusion  of  law  XVI  .' 300  00 

Conclusion  of  law  XVII 250  00 

Conclusion  of  law  XVITI   500  00 

Conclusion  of  law  XIX 500  00 
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Conclusion  of  law  XX $2,500  00 

Conclusion  of  law  XXI 22  00 

Conclusion  of  law  XXII 75  00 

Conclusion  of  law  XXIII 300  00 

Total $41,107  26 


Let  judgment  be  entered  in  favor  of  the  claimant,  William  J. 
Beardsley,  against  the  State  of  New  York  for  the  items  aforesaid, 
amounting  to  the  sum  of  $41,107.2(). 

Attached  hereto  is  an  opinion  prepared  by  me  which,  in  so  far 
as  it  discusses  legal  questions  involved,  may  be  considered  as  a  part 
of  this  report,  all  of  which  is  respectfully  submitted. 


Referee's  Opinion 

Haight,  OfScial  Referee. —  William  J.  Beardsley,  the  claimant 
herein,  has  filed  a  claim  against  the  State  in  which  he  asks  for  a 
recovery  of  judgment  of  $201,920,  with  interest  thereon  from 
May  19,  1916,  for  services  rendered  by  him  as  an  architect  in  the 
building  of  a  new  prison  by  the  State  to  take  the  place  of  that 
known  as  the  Sing  Sing  prison. 

The  history  of  the  case  is  quite  fully  set  forth  in  the  Findings 
of  Fact  embraced  in  my  report  hereto  attached,  including  a  refer- 
ence to  the  acts  of  the  Legislature  pertaining  to  such  prison  and 
the  contracts  entered  into  by  the  State  and  the  claimant  herein, 
and  consequently  I  do  not  deem  it  necessary  to  here  repeat  them, 
excepting  in  so  far  as  it  may  be  necessary  to  make  clear  my  discus- 
sion of  the  legal  points  involved  and  my  reasons  for  the  conclusions 
which  I  have  reached  therein. 

The  first  and  chief  question  in  the  case  which  I  deem  it  neces- 
sary to  discuss  is  as  to  whether  the  claimant  is  entitled  to  commis- 
sions as  an  architect  upon  the  sum  of  $2,894,000,  or  as  to  whether 
his  commissions  should  be  computed  on  the  sum  of  $2,196,000. 
The  Legislature  had  created  a  Commission  to  locate  and  construct 
a  new  prison  in  place  of  the  Sing  Sing  prison.    This  Commission 


280  New  York  State  Court  of  Claims 

Bearddley  v.  State  of  New  York 

at  first  located  the  site  of  the  new  prison  plant  at  Bear  Mountain, 
upon  the  westerly  side  of  the  Hudson  river,  and  had  acquired  the 
territory  therefor,  and  then  upon  notice  requested  the  submission 
of  plans  by  architects  throughout  the  country  for  the  buildings 
constituting  the  new  prison  plant.  Numerous  plans  by  architects 
were  thereafter  submitted  to  the  Commission,  including  plans 
submitted  by  the  claimant  herein,  whose  plans  were  finally 
accepted  by  the  Commission  and  the  contract  awarded  to  him  of 
doing  the  architectural  work  and  the  supervision  of  the  construc- 
tion of  the  plant,  upon  which  he  was  to  be  paid  5  per  cent  commis- 
sions upon  the  cost  of  the  work.  His  plans  included  nineteen  build- 
ings upon  the  site  at  an  estimated  cost  of  $1,996,000,  and  the  act 
of  the  Legislature  authorizing  such  contract  limited  the  expense 
thereof  to  $2,000,000.  Thereupon,  the  State,  through  its  Com- 
mission, commenced  the  clearing  and  grading  of  the  grounds  upon 
which  the  buildings  were  to  be  constructed,  utilizing  convict  labor 
for  the  doing  of  the  work  under  the  authority  of  the  Legislature. 
In  the  meantime  the  claimant  proceeded  to  prepare  working  draw- 
ings and  specifications  for  all  of  the  nineteen  buildings  constitut- 
ing the  plant.  After  the  completion  of  the  working  drawings  and 
specifications  for  the  construction  of  the  buildings  the  Commission 
abandoned  the  work  upon  the  Bear  Mountain  site,  and  under  the 
authority  of  the  Legislature  selected  another  site  for  the  prison  at 
Wingdale.  which  the  Commission  was  authorized  to  construct  at 
an  expense  not  to  exceed  $2,200,000.  The  Commission  thereupon 
entered  into  another  contract  with  the  claimant,  under  which  he 
changed  his  plans  and  specifications  for  the  construction  of  the 
buildings  constituting  the  plant  so  as  to  conform  them  to  the  new 
site  that  had  been  selected  and  acquired  at  Wingdale.  The  Com- 
mission then  concluded  to  let  a  contract  for  the  construction  of  the 
plant  arud  the  architect  was  then  directed  to  give  notice  and  to 
receive  bids  for  the  doing  of  the  work  in  accordance  with  new 
working  drawings  prepared  by  him,  and  for  separate  bids  upon 
six  of  the  buildings  constituting  the  plant.  Thereupon,  bids  were 
received  from  various  contractors  and  the  contract  finallv  awarded 
to  the  Carlin  Construction  Company,  whose  bid  for  the  construc- 
tion of  the  entire  plant  was  $2,894,000,  but  in  view  of  the  fact 
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that  the  Commission  was  limited  in  its  power  to  construct  the 
plant  to  $2,200,000  it  entered  into  a  contract  with  the  construction 
company  to  eliminate  the  six  buildings  upon  which  separate  bids 
had  been  taken,  and  the  contract  was  awarded  for  the  construction 
of  the  other  buildings  constituting  the  plant  at  the  sum  of 
$2,196,000,  with  a  provision  that  within  a  specified  time,  if  the 
Commission  should  direct  the  contractor  to  include  the  other  six 
buildings,  then  the  work  of  constructing  the  same  should  be  done 
under  the  contract. 

Again,  under  the  provisions  of  the  claimant's  first  contract, 
which  was  continued  in  force  by  his  second  contract,  is  the 
express  provision:  "If  at  any  time,  from  changed  conditions  or 
other  cause,  such  plans  are  modified  to  bring  the  cost  within  the 
two  million  dollar  limit,  such  changes  shall  be  made  without  addi- 
tional compensation."  The  $2,000,000  limit  had  been  increased 
by  the  Legislature  to  $2,200,000.  The  conditions  were  changed 
by  substituting  the  Wingdale  site  for  that  at  Bear  Mountain.  This 
change  involved  a  large  additional  expenditure  of  money  in 
excavating  for  a  foundation  and  for  other  reasons,  which  necessi- 
tated the  change  of  the  plans  by  eliminating  the  contemplated 
buildings  so  as  to  bring  the  contract  within  the  $2,200,000  limit, 
and  here  we  find  the  claimant's  agreement  that  such  change  may 
be  made  without  additional  compensation  to  him. 

The  Legislature,  however,  never  made  an  appropriation  for 
the  construction  of  such  six  buildings,  and  consequently  they 
never  gave  the  notice  to  the  contractor  to  construct  the  buildings. 
After  the  awarding  of  the  contract  to  the  Carlin  Construction 
Company,  the  claimant  herein  proceeded  to  prepare  detail  draw- 
ings of  all  the  buildings  constituting  the  plant,  including  the  six 
buildings  omitted  from  the  contract,  and  performed  substantially 
all  of  the  work  required  of  him  under  the  contract,  except  that 
pertaining  to  supervision  of  the  construction  *by  the  contractor. 
The  provisions  of  the  contract  of  the  claimant  with  the  State 
bearing  upon  the  question  are  as  follows : 

"  It  is  further  mutually  agreed  that  said  William  J.  Beardsley 
shall  receive  for  all  his  services  in  making  said  plans  for  such 
prison  plant  and  supervising  the  construction  of  its  buildings 
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at  such  new  site  the  compensation  of  5  per  cent  mentioned  in 
his  said  contract  on  the  cost  of  the  work." 

The  question,  therefore,  arises  as  to  what  is  meant  by  the  term 
"the  cost  of  the  work."     In  construing  the  provisions  of  the 
contract,  we  must  bear  in  mind  the  provisions  of  the  statute.    The 
power  of  the  Commission  is  derived  from  the  Legislature  and  its 
acts  must  be  construed  in  connection  with  the  statutes.    The  L^is- 
lature  had  seen  fit  to  limit  the  expenditure  in  the  construction 
of  the  building  of  the  plant  to  $2,200,000.    Beyond  that  sum  the 
Commission  had  no  power  to  contract  or  to  impose  a  liability  upon 
the  State.     The  contract  which  the  Commission  had  entered  into 
was  consequently  limited  to  that  sum,  and  as  awarded  to  the 
Carlin  Construction  Company  at  the  sum  of  $2,196,000,  that 
sum  became  the  cost  of  the  work  had  the  contract  been  completed 
by  the  contractor  and  would  have  been  the  measure  of  the  amount 
upon  which  the  claimant  could  recover  commissions.    Undoubtedly 
had  the  Legislature  authorized  the  Commission  to  contract  for 
the  construction  of  the  additional  six  buildings,  then  the  claimant 
would  have  been  entitled  to  have  his  commissions  upon  the  amount 
of  "the  cost  of  the  work*'  of  such  construction  allowed  him, 
but  such  authority  of  the  Legislature  was  never  given,  and  conse- 
quently the  Commission  had  no  power  to  obligate  the  State  for 
such  expenditure.     I  am  awaje  that  there  are  equities  existing 
on  behalf  of  the  claimant  with  reference  thereto.     He  prepared 
the  working  drawings  and  after  the  letting  of  the  contract  the 
detail  drawings  of  all  the  buildings,  including  the  six  buildings 
in  question,  but  at  the  time  of  his  preparing  the  detail  drawings 
for  the   six   buildings,   he  knew   that   such  buildings  were  not 
included  in  the  Carlin  contract,  and  that  therefore  the  detail  draw- 
ings were  useless  and  unnecessary.     True,  he  may  have  entertained 
the  view  that  the  Legislatuil^  would  authorize  their  construction 
and  that  then  such  drawings  would  become  necessary  and  useful, 
but  he  also  knew  or  should  have  kno^\Ti  that  the  Legislature  had 
in  no  manner  bound  itself  to  authorize  the  construction  of  those 
buildings.    He  also  had  made  working  drawings  and  specifications 
for  these  six  buildings  before  the  contract  was  let  and  upon  which 
bids  were  received,  but  these  working  drawings  and  specifications 
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were  originally  made  for  the  Bear  Mountain  site  before  its  aban- 
donment. At  that  time  the  limitation  of  the  cost  of  construction 
was  but  $2,000,000,  and  the  estimated  cost  slightly  under  that 
figura  It  is  true  that  the  working  drawings  then  prepared  had 
to  be  revised  to  conform  to  the  Wingdale  site,  but  that  revision 
is  covered  by  the  provisions  of  the  contract  as  follows :  "And  in 
addition  thereto  he  is  to  be  paid  for  extra  work  in  redrafting  the 
plans  and  specifications  for  such  plant  and  the  engineering  serv- 
ices in  connection  therewith  made  necessary  by  the  change  of 
sijte  from  Bear  Mountain  to  Wingdale  *  *  *  the  sum  of 
$30,000."  That  amount  was  subsequently  paid.  I  am,  therefore, 
forced  to  the  conclusion  that  the  award  to  the  claimant  must  be 
based  upon  the  commissions  that  he  would  be  entitled  to  upon  the 
amount  specified  in  the  Carlin  contract  of  $2,196,000. 

I  have  found  as  a  fact  in  the  case  that  the  claimant  had  sub- 
stantially performed  all  of  the  requirements  under  this  contract 
up  to  the  time  that  the  Carlin  contract  was  abandoned,  in  conse- 
quence of  the  fault  of  the  State,  except  that  of  supervision  of  the 
work  of  construction  thereafter  remaining  to  be  done.  The  claim- 
ant gave  testimony  tending  to  show  that  such  supervision  could 
have  been  performed  for  $2,500.  The  evidence,  however,  on  the 
part  of  the  State  is  that  it  would  cost  a  much  larger  sum.  The 
lowest  that  the  State  witnesses  placed  such  cost  was  $20,000; 
$20,000  may  be  a  little  high;  $2,500  a  little  low.  My  own  judg- 
ment is  that  it  should  be  fixed  at  $11,250,  which  sum  should  be 
deducted  from  the  amount  of  commissions  that  the  claimant  is 
entitled  to  under  his  contract. 

The  question  has  been  raised  on  behalf  of  the  claimant  to  the 
effect  that  some  of  the  payments  made  to  him,  which  were  credited 
upon  his  commissions,  were  intended  to  be  applied  upon  his  serv- 
ices rendered  in  the  preliminary  preparation  of  Bear  Mountain 
site  for  the  construction  of  the  prison  plant,  and  as  I  understand 
the  claimant  it  is  to  the  effect  that  two  payments  of  $10,000  each 
should  be  so  applied.  This  claim,  I  think,  is  not  well  founded. 
It  appears  to  me  to  be  completely  answered  by  the  claimant's 
own  bill  under  date  of  December  23,  1910,  Exhibit  126,  which 
is  as  follows: 
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December  23rd,  1910. 
"  The  Commission  on  New  Prisons, 
"Albany,  N.  Y. 

To 
"1910  William  J.  Beardsley,  Dr. 

"  Dec.      21.  To  payment  due  on  contract  for  plans 

and  specifications  for  New  York 
State  Prison,  being  3%  on  $2,- 
196,000.00,  the  cost  of  the  work, 
as  per  bid  received  for  same.  . . .      $65,880  00 

Credit 

"  Dec.        3,  1908,  By  check $10,000 

"  Feb.      26,  1909,  By  check '.       10,000 

"  Dec.      16,  1909,  By  check 20,000 

"  July      15,  1910,  By  check 15,000 

$55,000  00 

$10,880  00 

"  I  hereby  certify  that  the  above  account  is  correct  and  is 
chargeable  to  Chapter  365,  Laws  of  1910,  Ser\'ices,  Grading,  etc. 

"  F.  B.  Ware,  State  Architect.'* 

Here  we  have  his  own  understanding  of  the  contract,  based 
upon  $2,196,000,  an  acknowledgment  of  the  payments  made  to  the 
credit  of  his  commissions,  with  a  statement  of  the  amount  that 
was  then  due,  viz.,  at  that  time  3  per  cent  or  three- fifths  of  the 
commissions  to  which  he  was  ultimately  entitled,  with  a  balance 
due  him  of  $10,880,  which  bill  was  approved,  paid  and  receipted 
by  him.  In  addition  we  have  the  recital  in  his  contract  which 
had  been  entered  into  before  the  presenting  of  bill  (claimant's 
Exhibit  126),  in  which  the  claimant  agreed  that  "It  is  under- 
stood that  the  5  per  cent  of  the  cost  of  the  work,  and  this  additional 
sum  of  $30,000,  will  constitute  the  entire  compensation  of  said 
William  J.  Beardsley  for  his  architectural  and  engineering  serv- 
ices in  the  original  preparation  of  plans  for  said  prison  plant 
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and  the  additional  work  herein  specified  and  the  supervision  of 
the  construction  of  such  plant,  and  that  the  sum  of  $56,000.00 
heretofore  paid  to  him  is  to  be  considered  as  a  payment  on  account 
of  such  services."  That  the  amount  of  $55,000  thus  admitted 
by  the  contract  to  have  been  paid  as  applying  upon  the  architec- 
tural work  in  making  plans,  etc.,  together  with  the  $10,880 
thereafter  paid,  as  shown  by  Exhibit  126,  making  the  total  of 
$65,880,  must  be  credited  upon  the  amount  due  him  for  com- 
missions", and  that  the  balance  due  him  therefor  would  be  the 
sum  of  $32,670,  as  stated  in  finding  XXXIII  in  the  report. 

The  next  question  arises  over  the  claim  of  the  architect  foi 
services  rendered  in  the  preliminary  work  done  upon  the  Bear 
Mountain  site.  The  claimant  had  succeeded  in  obtaining  the 
award  of  the  Commission  upon  his  competitive  plans  and  he  had 
been  appointed  the  architect  for  the  construction  of  the  buildings. 
The  site  selected,  however,  for  such  buildings,  occupying  about 
thirty  acres,  was  covered  by  a  forest  and  had  to  be  cleared  in 
order  to  make  a  place  for  the  buildings.  Appropriations  had 
been  made  for  the  cost  of  the  preliminary  work  necessary  to  be 
performed  upon  the  site,  including  the  erection  of  a  trolley  rail- 
road from  the  station  of  the  West  Shore  railroad  upon  the  river 
front  up  to  a  point  in  the  mountain  where  material  could  be 
readily  delivered  upon  the  site  for  the  buildings.  The  Commis- 
sion decided  to  use  convict  labor  in  doing  the  preliminary  work 
and  the  maintenance  of  such  labor  upon  the  site  necessitated  tem- 
porary arrangement  for  water  supply,  housing,  feeding  and  stock- 
ade for  the  purpose  of  preventing  escapes.  At  a  meeting  of  the 
Commission  at  which  the  claimant  was  present,  the  Commission 
had  under  advisement  the  appointing  of  a  superintendent  to  take 
charge  of  the  preliminary  work.  Thereupon  the  claimant  stated 
that  the  men  whom  he  would  have  on  the  premises  could  do  all 
the  superintending  necessary  without  additional  expense  to  the 
State.  If  he  was  appointed  superintendent  of  this  preliminary 
work,  the  only  cost  to  the  State  would  be  the  regular  fees  as 
architect  on  the  cost  of  the  work,  this  to  include  the  building  of  a 
trolley  line. 

Thereupon,  and  at  the  same  meeting,  the  Commission  adopted 
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a  resolution  that  the  superintendence  of  the  work  on  the  site  until 
further  notice  should  be  under  William  J.  Beardsley  as  architect. 
He  thereupon  assumed  the  duties  of  superintending  the  prelimi' 
nary  work  upon  the  ground  and  supplied  the  Commission  with 
monthly  statements  as  to  the  cost  of  the  work  performed.  He 
thus  became  the  architect  and  the  superintendent  of  the  prelimi- 
nary work,  with  the  understanding  that  his  pay  therefor  should 
be  only  the  regular  fees  as  an  architect,  which  was  5  per  cent 
upon  the  cost  of  the  work  performed. 

It  appears  from  the  books  kept  by  the  clerk  of  the  Prison 
Commission  that  the  cost  of  the  entire  work  upon  the  Bear 
Mountain  site  up  to  the  time  of  the  abandonment  of  the  work 
thereon  was  as  follows: 

Convict  labor  account $59,856  77 

Boat  account 17,127  24 

Transportation   account    33,481  36 

Repair  of  buildings  account 460  73 

Warden's  maintenance  account 770  10 

Total $111,696  20 


It  further  appears  that  the  convict  labor  account  embraces  main- 
tenance of  the  convicts  and  everything  in  connection  therewith, 
buildings  to  house  them,  their  transportation,  payment  of  guards, 
food  that  was  purchased  for  them,  anything  in  connection  with 
the  labor  of  the  convicts  was  charged  to  convict  labor  account, 
including  drugs,  medicines,  clothing,  tools,  materials  and  coal 
used  for  heating  the  buildings  they  were  in  and  in  their  labor. 

The  transportation  account  includes  freight,  express,  horses 
that  were  purchased,  wagons,  anything  in  the  nature  of  horse 
equipment,  food  for  the  horses  such  as  hay  and  oats,  together 
with  the  trolley  road  and  materials  purchased  in  connection 
therewith. 

The  boat  account  includes  the  purchase  of  the  boat,  cost  of 
running  and  maintaining  the  boat  and  keeping  it  in  repair,  and 
labor,  such  as  captain,  engineer,  etc. 


Opinions  of  Official  Eef£R££S  287 

Opinion  by  Hon.  Albert  HaigHt 

■  •  •  't 

The  account  for  repair  of  buildings  refers  to  the  building 
upon  the  site  that  was  repaired,  and  the  account  for  warden's 
maintenance  covers  the  time  that  the  warden  was  maintained  | 

upon  the  site. 

As  we  have  seen,  the  boat  account  includes  the  purchase  of  the 
boat,  $11,000.  This  purchase  was  made  by  the  Commission  and 
the  State  Superintendent  of  Prisons.  As  I  understand,  the 
claimant  herein  had  nothing  to  do  with  the  purchase  of  the  boat, 
and  it  should,  therefore,  be  deducted  from  the  total  expenditure 
above  stated,  which  would  leave  the  total  expenditure  outside  of 
that  expended  for  the  boat,  $100,696.20,  upon  which  the  claim- 
ant's commission  would  amount  to  $5,034.81.  Deducting  there- 
from the  commission  already  paid  to  him,  $4,755.55,  leaves  a 
balance  due  on  commissions  of  $279.26. 

It  is  contended  on  behalf  of  the  claimant  that  he  did  a  large 
amount  of  labor  upon  the  preliminary  clearing  of  the  site  at 
Bear  Mountain  for  the  construction  of  the  permanent  buildings 
that  were  designed  to  occupy  the  site,  by  way  of  preparing  plans 
for  grading  and  draining  the  grounds,  taking  charge  of  the  con- 
victs, making  estimates  and  purchase  of  supplies,  preparing  plans 
for  septic  tank,  for  sewage  disposal,  preparing  plans  and  altera- 
tions of  existing  buildings  on  the  site,  planning  and  erecting 
housing,  lodging  and  heating  buildings  for  the  care  of  the  convicts, 
the  preparation  of  plans  and  construction  of  the  trolley  railroad, 
the  procuring  of  temporary  water  supply  and  other  services  of 
a  like  nature,  amounting  in  the  aggregate  to  about  $20,000.  As 
architect,  it  was  his  duty  to  prepare  all  of  the  necessary  plans 
for  the  clearing  of  the  site,  to  supervise  the  work  and  to  render 
estimates  from  time  to  time  of  the  work  performed  and  the  cost 
of  liability  incurred.  This  work  the  architect  rendered  faith- 
fully, and  with  the  exception  of  the  sum  above  specified  as  the 
balance  due  on  commissions  he  has  been  paid  in  full  his  com- 
missions upon  the  entire  cost  of  such  work.  I  am,  therefore, 
inclined  to  the  view  that  all  of  his  claims  now  made  of  the  nature 
and  character  alluded  to  must  be  rejected,  upon  the  ground  that 
under  the  arrangement  made,  he  has  been  paid  therefor  by  way 
of  commissions.     There  are,  however,  some  items'  charged  that 
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appear  to  me  to  be  separate  and  distinct  from  his  duties  as  an 
architect,  and  for  which  he  may  be  properly  allowed  to  recover. 

As  we  have  seen,  the  claimant  had  prepared  plans  for  the 
prison  plant,  upon  which  he  had  been  awarded  the  contract  for 
the  construction  of  the  plant  as  architect.  These  plans  were 
drawn  upon  large  sheets  which  were  somewhat  difficult  to  handle, 
and  upon  the  suggestion  of  the  Commission  that  they  could  be 
more  conveniently  referred  to  by  the  members  of  the  Commission 
if  they  were  furnished  with  smaller  size  photograph  copies,  the 
claimant,  acting  upon  this  suggestion,  caused  the  plans  to  be 
photographed  and  bound  and  copies  furnished  to  the  members  of 
the  Conunission  and  prison  officials.  The  cost  was  $281.  It 
appears  to  me  that  the  photographing  was  within  the  reasonable 
discretion  of  the  Commission  and  that  the  claimant  should  be 
reimbursed  for  the  amount  paid  therefor. 

Again,  the  claimant  prepared  blanks  for  the  estimating  of  the 
work  at  the  site  at  an  expense  of  thirty  dollars.  I  think  the 
service  was  proper  and  that  the  item  should  be  paid. 

The  Prison  Commission  had  under  consideration  the  change 
of  the  plans  by  substituting  gray  brick  for  the  exterior  of  the 
buildings  to  be  constructed  and  requested  the  architect  to  furnish 
a  water  color  sketch  of  the  proposed  prison  plant  and  buildings, 
showing  the  eflFect  by  the  use  of  such  gray  brick.  He  rendered 
this  service  and  has  charged  the  sum  of  $700  therefor.  I  have 
concluded  to  find  that  this  item  should  also  be  allowed. 

At  the  request  of  the  Commission,  the  architect  made  an  inven- 
tory of  all  the  tools  and  machinery  that  were  upon  the  property 
when  the  site  was  purchased,  making  an  estimate  of  their  value 
so  that  the  Commission  could  determine  as  to  the  advisability  of 
the  purchase  of  such  material.  His  charge  for  such  services  was 
$200  and  I  have  allowed  it. 

Again,  at  the  abandonment  of  the  work  at  Bear  Mountain  he 
made  another  inventory  of  all  of  the  property  and  materials, 
machinery,  tools,  supplies  and  equipment  owned  by  the  State  at 
Bear  Mountain,  with  the  value  of  the  same,  for  which  he  charges 
$1,000.  The  amount  may  be  a  little  high,  but  there  is  no  other 
valuation  given  in  the  testimony,  and  I  have,  therefore,  allowed 
that  item. 
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At  the  request  of  the  Commission,  the  claimant  made  three 
visits  to  Dr.  Ransom  at  the  Dannemora  prison,  taking  three  days 
for  each  visit,  to  obtain  from  him  his  views  with  reference  to  the 
construction  of  a  hospital.  During  these  visits  he  obtained  some 
ideas  from  Dr.  Ransom,  which  he  subsequently  incorporated  in 
his  plans  for  the  hospital.  In  so  far  as  the  work  of  revising  his 
plans  with  reference  to  the  hospital  is  concerned,  I  can  make 
no  allowance,  for  I  deem  that  within  the  services  that  he  should 
render  under  the  contract,  but  for  the  time,  travel  and  expense 
from  Poughkeepsie  to  Dannemora,  I  think  I  may  properly  allow 
him  for  his  time  and  expenses  incurred.  He  asks  for  $300  and 
I  think  it  should  be  allowed. 

I  do  not  understand  that  the  agreement  of  the  claimant  to  serve 
as  superintendent  in  the  clearing  of  the  Bear  Mountain  site  above 
alluded  to  extended  to  or  has  any  bearing  upon  the  work  per- 
formed by  him  upon  the  Wingdale  site.  It  consequently  follows 
that  his  claim  upon  which  he  here  seeks  a  recovery  for  work 
performed  at  the  Wingdale  site  must  be  determined  under  the 
provisions  of  his  contract  with  the  State.  The  provisions  of  the 
contract  bearing  upon  the  question  are  as  follows: 

"  Upon  complying  with  the  terms  and  conditions  of  this  agree- 
ment *  *  *  the  party  of  the  first  part  has  agreed  and  does  hereby 
agree  to  pay  the  party  of  the  second  part  for  and  in  considera- 
tion of  such  services  5  per  cent  on  the  cost  of  said  work  as  full 
compensation  for  all  such  services;  the  cost  shall  be  construed  to 
mean  the  actual  cost  to  the  State  of  the  buildings  and  other 
improvements  over  which  the  party  of  the  second  part  shall  have 
the  supervision  and  includes  all  fixtures  necessary  to  render  said 
prison  plant  fit  for  occupancy;  but  shall  not  include  the  cost  of 
moving  machinery  or  furniture,  unless  by  further  special  agree- 
ment. In  addition  to  the  above  the  party  of  the  second  part  shall 
receive  his  necessary  traveling  and  incidental  expenses  to  be 
detailed  in  writing  and  audited  by  the  party  of  the  first  part  and 
approved  by  the  State  Architect  herein;  The  compensation  above 
stated  does  not  cover  alterations  and  additions  to  contracts  after 
their  execution,  or  to  drawings  and  specifications  after  the  same 
have  been  put  in  final  form  as  above  provided,  and  adopted  by 
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the  party  of  the  first  part  after  approval  by  the  State  Architect 
and  the  State  Commission  of  Prisons,  except  that  if  at  any  time 
from  changed  conditions  or  other  cause,  such  plans  are  modified 
to  bring  the  cost  within  the  two  million  dollar  limit,  such  charger- 
shall  be  made  without  additional  compensation ;  services  for  such 
alterations,  when  they  become  necessary,  shall  be  charged  for 
according  to  the  time  and  trouble  involved.  In  case  of  abandon- 
ment or  suspension  of  the  work  the  basis  of  settlement  shall  be  as 
follows:  preliminary  studies,  a  fee  in  accordance  with  the  charac- 
ter and  magnitude  of  the  work;  preliminary  studies,  working 
drawings  and  specifications,  three-fifths  of  the  fee  for  complete 
service;  when  the  work  has  been  partly  done  additional  fee  for 
supervision,  based  on  the  cost  of  the  work  up  to  the  time  of 
suspension  or  abandonment." 

Under  the  second  agreement  made  upon  the  change  from  the 
Bear  Mountain  site  to  that  of  Wingdale,  the  provision  is: 

"  It  is,  therefore,  hereby  mutually  agreed  that  the  employment 
of  William  J.  Beardsley  is  continued  for  the  purpose  of  super- 
vising the  erection  of  such  prison  plant  on  such  new  site  under 
the  same  terms  and  conditions  set  forth  in  said  contract  dated 
November  13,  1908,  in  relation  to  the  construction  of  the  prison 
plant  at  Bear  Mountain  site. 

"  It  is  further  mutually  agreed  that  said  William  J.  Beardsley 
shall  receive  for  all  his  services  in  making  said  plans  for  such 
prison  plant  and  supervising  the  construction  of  its  buildings  at 
such  new  site  the  compensation  of  5%  mentioned  in  said  contract 
on  the  cost  of  the  work,  and  in  addition  thereto  he  is  to  be  paid 
for  extra  work  in  redrafting  the  plans  and  specifications  for  such 
plant  and  the  engineering  services  in  connection  therewith  made 
necessary  by  the  change  of  site  from  Bear  Mountain  to  Wingdale, 
for  test  borings,  test  pits  at  the  Wingdale  site,  contour  survey  of 
such  new  site,  and  all  other  additional  work  caused  by  the  aban- 
doimient  of  the  Bear  Mountain  and  the  selection  of  the  Wingdale 
site,  the  sum  of  thirty  thousand  dollars,  to  be  paid  on  the  audit  of 
the  Commission  and  the  approval  of  the  State  Architect  at  stich 
times  as  the  appropriations  of  the  Legislature  permit.  It  is 
understood  that  the  5%  of  the  cost  of  the  work  and  this  additional 
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sum  of  $30,000.00  will  constitute  the  entire  compensation  of  said 
William  J.  Beardsley  for  his  architectural  and  engineering  serv- 
ices in  the  original  preparation  of  plans  for  said  prison  plant  and 
the  additional  work  herein  specified  and  the  supervision  of  the 
construction  of  such  plant,  and  that  the  sum  of  $55,000.00  here- 
tofore paid  to  him  is  to  be  considered  as  a  payment  on  account  of 
such  services,  and  that  the  terms  of  the  contract  between  the 
parties  hereto  above  mentioned,  dated  November  13,  1908,  arc 
continued  and  made  applicable  to  the  construction  of  such  prison 
plant  at  the  Wingdale  site  without  additional  compensation, 
except  as  herein  stated/^ 

Upon  the  letting  of  the  contract  it  appears  that  the  claimant 
was  paid  an  additional  sum  of  $10,880,  which,  added  to  th^ 
$55,000  that  he  had  previously  received,  made  $65,880,  which  is 
three-fifths  of  the  sum  of  $109,800,  the  total  amount  which 
he  was  to  receive  under  the  contract ;  at  that  time  he  had  prepared 
the  working  drawings  and  specifications  for  the  entire  plant  and 
had,  therefore,  under  the  provisions  of  the  contract,  earned  and 
was  paid  the  full  amount  then  due.  Thereafter  there  remained 
to  be  done  the  preparation  of  the  detailed  drawings,  the  comparing 
and  checking  up  the  shop  drawings  and  the  supervision  of  the 
work  of  construction,  for  which  he  would  be  entitled  to  recover 
the  remaining  |  per  cent  of  the  cost  of  the  work.  In  perform- 
ance of  the  contract,  I  have  found  as  a  fact  that  he  had  prepared 
detail  drawings,  had  checked  up,  revised  and  approved  of  the 
shop  drawings,  and  that  the  only  work  remaining  to  be  performed 
by  him  pertained  to  the  supervision  of  construction  at  the  time  the 
contract  was  broken  and  the  contractor  ceased  to  work  thereon. 

I  have,  therefore,  reached  the  conclusion  that  his  measure  of 
damages  would  be  the  value  of  the  work  performed,  that  is, 
commissions  upon  the  entire  cost  of  the  plant  under  the  contract, 
less  the  cost  to  him  of  the  supervision  of  that  which  remained  to 
be  performed  by  the  contractor. 

As  I  understand  the  claim  on  the  part  of  the  State,  it  is  that 
the  claimant  is  limited  in  his  right  to  recover  commissions  to  the 
amount  of  work  done  upon  the  construction  contract,  and  that  in 
case  the  claimant  proceeded  with  his  architectural  work  beyond 
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that  point,  he  did  so  at  his  peril  and  cannot  recover  its  value.  In 
this  case,  as  we  have  seen,  all  of  the  architectural  work  for  which 
claimant  now  seeks  to  recover  took  place  before  the  work  was 
abandoned  by  the  contractor.  The  claimant  is  not  seeking  to 
recover  on  the  contract  of  the  Carlin  Company,  but  under  the 
provisions  of  his  own  contract.  Under  the  provisions  of  his  own 
contract,  it  was  his  duty. to  do  all  of  the  architectural  work  neces- 
sary, in  order  to  enable  the  contractor  to  proceed  with  the  con- 
struction of  the  buildings  under  his  contract.  It,  therefore,  became 
necessary  and  his  duty  as  an  architect,  after  the  contract  was  let, 
to  proceed  at  once  to  make  detailed  drawings  of  all  the  materials 
and  parts  entering  into  the  construction  of  the  buildings,  in  order 
that  the  contractor  may  have  the  different  parts  fabricated  in  the 
shop,  to  receive  the  shop  drawings,  go  through  them,  check  them 
up,  and  if  necessary  revise  them,  so  that  no  mistakes  would  be 
made  on  the  part  of  the  fabricator  in  constructing  the  parts  com- 
posing the  buildings,  all  of  which  necessarily  preceded  the  work 
of  the  contractor,  and  it  is  the  value  of  these  services  rendered  by 
the  architect  that  he  now  seeks  to  recover.  It  is  undisputed  in 
this  case  that  the  plans  and  work  of  the  architect  upon  the  penria- 
nent  buildings,  with  the  specifications  up  to  and  including  the 
letting  of  the  contract,  amounting  to  three-fifths  of  the  entire 
commissions  under  the  contract,  amounting  to  $56,880,  has  been 
paid,  and  that  thereafter  there  remained  the  detailed  drawings 
and  checking  and  revising  the  shop  plans  to  be  performed  by  him, 
together  with  the  watching  or  supervision  of  the  work  of  construc- 
tion. Of  course,  in  so  far  as  the  watching  of  the  work  of  construe* 
tion  is  concerned,  that  service  could  only  be  performed  with  and  to 
the  extent  that  the  contractor  proceeded  with  his  work.  I  am, 
therefore,  unwilling  to  adopt  the  construction  of  the  contract 
contended  for  on  behalf  of  the  State. 

With  reference  to  the  additional  claims  here  presented  for 
allowance,  it  must  first  be  determined  as  to  whether  the  services 
performed  by  the  claimant  are  covered  by  the  provisions  of  the 
contract,  upon  which  he  is  allowed  commissions.  If  so,  then  noth- 
ing additional  can  be  allowed,  and  such  claims  must  be  rejected. 
K,  however,  they  pertain  to  work  not  covered  by  the  contract. 
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but  were  for  additional  services  which  were  necessary,  and  not 
required  to  be  performed  thereunder,  but  which  were  properly 
ordered  by  the  Commission  acting  within  its  powers  and  juris- 
diction, then  they  should  be  allowed  "  according  to  the  time  and 
trouble  involved."  The  grading  of  the  site  at  Wingdale  was  not 
included  in  the  contract  for  the  building  of  the  plant,  but  was 
specifically  reserved  therefrom  by  the  specifications  of  the  archi- 
tect. The  question  arises  as  to  whether  the  plans  for  the  grading 
of  the  premises  were  included  in  the  $30,000  item,  and  if  it  was 
not,  whether  the  Commission  had  the  power  to  order  such  grading 
without  an  appropriation  therefor  by  the  Legislature. 

The  claimant  seeks  to  recover  the  sum  of  $15,000  for  services 
rendered  at  Wingdale  in  making  surveys,  taking  levels,  preparing 
plans  and  specifications,  setting  stakes,  laying  out  terraces,  side- 
walks, drives  and  landscape  work  for  the  grading  of  the  Wingdale 
site,  exclusive  of  grading  covered  by  the  contract  of  the  Carlin 
Construction  Company.  The  State  contends  that  this  service 
rendered  was  included  within  the  $30,000  item  in  his  second  con- 
tract, and  that  he  should  not  again  be  paid  therefor.  My  conclu- 
sion is  with  reference  to  this  claim  that  in  view  of  the  fact  that 
the  grading  of  the  grounds  outside  of  that  which  was  included  in 
the  Carlin  contract  was  not  at  that  time  necessary  in  order  to 
enable  the  contractor  to  proceed  with  his  work,  and  of  the  further 
fact  that  no  appropriation  had  been  made  therefor  by  the  Legisla- 
ture, the  claimant's  situation  is  similar  to  that  in  which  he  was 
placed  with  regard  to  the  six  buildings  excluded  from  the  contract, 
and  what  I  have  herein  stated  with  reference  to  such  exclusion  is 
applicable  to  this  claim  and  it  should  be  rejected. 

In  making  the  above  ruling  I  do  not  intend  to  give  the  statute 
a  narrow  construction ;  instead,  I  think  it  should  be  liberally  con- 
strued with  reference  to  the  powers  delegated  to  the  Prison  Com- 
mission. It  is  obvious  that  in  the  progress  of  a  work  of  the 
magnitude  of  this  which  the  Commission  was  authorized  to  con- 
duct, numerous  little  things  may  arise  which  the  Legislature  could 
not  foresee,  in  which  it  was  necessary  for  the  Commission  to  take 
action  in  reference  thereto,  although  not  expressly  authorized  bv 
the  Legislature.     Whatever  was  necessary  to  be  done  should  be 
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regarded  as  within  the  discretionary  and  reasonable  powers  of 
the  Commission  delegated  by  the  L^islature. 

I  have,  consequently,  allowed  several  of  the  claimant's  items  of 
expenditures  incurred  at  Bear  Mountain,  which  are  herein 
referred  to,  and  a  number  of  similar  claims  for  services  performed 
upon  the  Wingdale  site,  in  which  I  have  concluded  that  they  were 
necessary,  in  order  that  the  contractor  may  be  able  to  proceed  with 
his  work  under  the  contract,  and  which  was  necessary  for  the 
preservation  and  care  of  the  property  upon  the  plant. 

The  claimant  presents  a  claim  for  services  at  Wingdale  in 
making  surveys,  digging  test  pits,  preparing  maps  and  designs  for 
dams  and  storage  reservoirs  and  pipe  lines  for  a  permanent  water 
supply  system  for  the  Wingdale  plant,  and  taking  water  readings, 
and  also  for  the  preparation  of  plans  and  designs  for  a  permanent 
sewerage  disposal  plant  connected  therewith.  The  supplying  of 
water  and  the  disposal  of  the  sewerage  are  two  important  elements 
constituting  a  prison  plant.  The  Legislature,  in  giving  the  Com- 
mission authority  to  select  and  purchase  a  site  for  the  plant, 
expressly  provided  that  they  should  have  reference  to  an  adequate 
supply  of  water.  Provisions  for  the  supply  of  water  and  the  dis- 
posal of  sewerage  were  made  at  the  Bear  Mountain  site;  when 
that  site  was  abandoned  and  the  Wingdale  site  selected,  it  necessi- 
tated a  change  of  the  plans  that  had  been  provided  for  at  the 
Bear  Mountain  site  so  as  to  conform  them  to  the  Wingdale  site. 
The  architect  thought  that  he  should  be  allowed  1^  per  cent  for 
making  such  change,  and  this  claim  on  his  part  was  sanctioned 
by  the  Commission,  but  when  it  was  sent  to  the  State  Architect 
for  his  approval  he  objected  upon  the  ground  that  the  prison  plant 
at  Wingdale  might  cost  a  sum  in  excess  of  the  $2,000,000  limit 
placed  upon  the  plant  at  Bear  Mountain  by  the  Legislature,  and 
advised  that  a  gross  sum  be  agreed  upon  in  lieu  of  commissions, 
which  sum  was  fixed  at  $30,000,  being  the  commission  of  1^  per 
cent  upon  the  $2,000,000  limitation  imposed  by  the  L^slature. 
It,  therefore,  is  apparent  that  the  agreement  then  made  for  the 
doing  of  the  work  nceessarv^  for  the  change  to  Wingdale,  commonly 
called  the  $30,000  contract,  was  intended  to  and  did  cover  the 
essential  plans  constituting  the  plant  at  W'ingdale,  and  that  there- 
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fore  the  additional  work  now  claimed  by  the  architect  with  refer- 
ence to  the  water  supplv  and  sewerage  disposal  should  be  rejected. 

Upon  the  request  of  Governor  Dix,  the  Commission  directed 
the  claimant  to  determine  the  feasibility  of  substituting  concrete 
piles  for  a  foundation  under  the  buildings  at  Wingdale  and  to 
determine  the  amount  of  expense  that  would  be  saved  thereby. 
The  claimant  performed  such  work  and  made  a  report,  upon  which 
he  bases  a  charge  of  $2,500.  The  power  of  the  Governor  and  of 
the  Commission  to  order  this  work  is  questioned,  but  it  appears  to 
me  that  the  Governor,  in  the  discharge  of  his  duty,  might  properly 
make  inquiry  as  to  whether  a  more  economical  way  could  be  pro- 
vided for  the  construction  of  the  prison  plant  than  that  which  had 
been  provided  for  in  the  plans  and  specifications.  It  was  then 
apparent  that  the  foundation  walls  at  Wingdale  were  going  to  cost 
in  the  neighborhood  of  $250,000,  in  addition  to  what  such  founda- 
tions would  have  cost  at  the  Bear  Mountain  site,  and  it  appears 
to  me  that  the  Governor  was  acting  within  the  scope  of  his 
authority  upon  the  subject. 

The  claims  presented  for  cooking  utensils,  for  laundry  equip- 
ment, for  battery  and  boilers,  and  for  cell  cabinets  and  bunks  are 
rejected  for  the  reasons  stated  in  my  opinion  with  reference  to 
the  eliminating  of  the  six  buildings  in  the  contract  let  to  the 
Carlin  Construction  Company. 

It  is  contended  on  behalf  of  the  State  that  all  of  the  items  of 
damages  suffered  by  the  claimant  are  barred  by  the  Statute  of 
Limitations;  that  the  Statute  of  Limitations  commence  to  run 
in  so  far  as  the  claims  arising  out  of  the  work  performed  on  the 
Bear  Mountain  site  at  the  abandonment  of  that  site;  that  the 
statute  commenced  to  run  with  reference  to  the  claims  arising  out 
of  the  work  done  upon  the  Wingdale  site  on  November  21,  1911, 
when  Beardsley  was  instructed  to  stop  work,  or  December  13, 
1911,  when  he  was  warned  as  to  the  status  of  Smith,  or  April 
9,  upon  the  abandonment  of  the  entire  proposition  by  the  Gover- 
nor and  the  Commission  when  it  resigned. 

The  contention  of  the  claimant  is  to  the  effect  that  the  Statute 
of  Limitations  did  not  commence  to  run  until  the  passage  of 
chapter  594  of  the  Laws  of  1916.    If  the  claimant's  contention  is 
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correct  with  reference  to  this  point,  then  it  is  not  disputed  but 
that  he  presented  his  claim  and  caused  the  same  to  be  filed  in  the 
proper  offices  and  instituted  these  proceedings  within  the  statutory 
time. 

With  reference  to  the  question  raised  as  to  the  running  of  the 
statute  at  the  abandonment  of  the  Bear  Mountain  site,  it  appears 
to  me  that  the  second  contract  made  between  the  New  Prison 
Commission  and  the  claimant  herein,  together  with  the  provisions 
of  chapter  447  of  the  Laws  of  1909,  in  which  the  previous  acts  of 
the  Commission  in  employing  the  architect  who  had  submitted  the 
plans  "  are  hereby  legalized,  ratified  and  confirmed,  and  the 
commission  is  hereby  authorized  to  extend  his  employment  to 
cover  the  additional  expenditure  herein  authorized,"  completely 
disposes  of  the  contention  of  the  State  as  to  that  question. 

The  real  question  in  the  case  doubtless  is  that  raised  with  refer- 
ence to  the  proceedings  of  the  Commission  on  the  21st  day  of 
November,  1911.  The  facts  as  bearing  upon  that  contention  are 
embraced  in  finding  No.  XXVI  of  the  report  and  are  as  follows : 

''  Resolved,  that  Mr.  Beardsley  be  directed  to  stop  all  work  on 
plans  and  all  architectural  work  for  the  Harlem  prison  at  Wing- 
dale  until  further  notice,  and  the  secretary  be  directed  to  so 
notify  him  in  writing." 

At  the  next  meeting  of  the  Commission,  after  the  adoption  of 
the  above  resolution,  the  claimant  attended  and  explained  all  of 
the  plans  and  detail  drawings  and  delivered  a  set  to  the  Com- 
mission and  notified  them  that  his  work  was  complete,  except  the 
remaining  portion  of  supervision,  which  required  the  keeping 
of  his  engineer  upon  the  ground.  The  Commission  then  discussed 
Mr.  Smith,  the  claimant's  engineer  and  superintendent  at  the 
work,  and  requested  claimant  to  keep  Smith  on  the  site  at  W^ing- 
dale.  Thereafter  and  in  the  spring  of  1912,  the  contractor  recom- 
menced work  upon  the  construction  of  the  plant  at  Wingdale,  and 
on  May  seventh  claimant  checked  up  this  work,  passed  on  Carlin's 
application  for  estimate,  and  on  May  ninth  furnished  the  con- 
tractor certificate  on  the  estimate  and  had  conferences  with  the 
contractor.  Secretary  McLaughlin  of  the  Commission,  and  the 
State  Architect,  in  regard  to  the  estimate  of  Carlin.     Carlin's 
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work  ended  at  this  point,  as  the  estimate  was  not  paid,  the  Com- 
mission having  resigned. 

The  circumstances  under  which  the  resolution  of  the  Commis- 
sion was  passed  to  some  extent  aid  us  in  determining  its  true 
meaning  and  intent.  A  controversy  had  arisen  between  the  Gover- 
nor and  the  Commission  —  the  Governor  apparently  entertaining 
the  view  that  the  Wingdale  site  was  not  a  proper  one  for  the  con- 
struction of  a  prison  plant,  while  the  Commission  entertained 
the  contrary  view.  The  Legislature  had  made  an  appropriation 
and  the  Governor  had  threatened  to  veto  any  further  appropria- 
tions made  for  the  continuing  of  the  worki  The  Commission 
thereupon  adopted  the  resolution  stopping  the  claimant  from 
doing  further  work  on  the  plans  and  all  architectural  work  until 
further  notice.  He  was  not  stopped  from  watching  the  work  as 
it  progressed  under  the  contra-ct,  or  prohibited  from  checking  it 
up  and  supervising,  or  from  making  an  estimate  as  to  the  amount 
of  work  performed  by  the  contractor.  It  was  not  an  absolute  and 
permanent  stoppage  of  his  work ;  it  was  only  until  further  notice, 
thereby  making  the  stoppage  temporary  and  not  permanent.  This 
is  further  evident  from  the  fact  that  at  the  next  meeting  further 
arrangements  were  made  by  which  the  claimant  should  keep  an 
engineer  upon  the  work  and  take  care  of  the  property. 

Under  the  provisions  of  the  first  contract  made  by  the  Com- 
mission with  the  claimant  is  the  provisioh :  "  In  case  of  the 
abandonment  or  suspension  of  the  work,  the  basis  of  settlement 
shall  be  as  follows :  Preliminary  studies,  a  fee  in  accordance  with 
the  character  and  magnitude  of  the  work;  preliminary  studies, 
working  drawings  and  specifications,  three-fifths  of  the  fee  for 
the  coinplete  service;  when  the  work  has  been  partly  done  an 
additional  fee  for  supervision,  based  on  the  cost  of  the  work  up  to 
the  time  of  suspension  or  abandonment." 

In  this  connection  it  will  be  recalled  that  this  contract  was 
entered  into  on  the  13th  day  of  November,  1908,  long  before 
any  contract  was  let  for  the  construction  of  the  prison  plant  to 
the  Carlin  Construction  Company.  It  was  at  a  time  when  the 
Commission  contemplated  the  constructing  of  the  plant  by  convict 
labor,  and  therefore  the  abandonment  or  suspension  referred  to 
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in  the  contract  had  no  reference  to  anv  other  contract,  or  the 
abandonment  or  suspension  of  work  by  a  contractor.  The  aban- 
donment or  suspension,  therefore,  must  have  referred  either  to 
the  architect  himself,  or  to  the  State  represented  by  the  Com- 
mission. Abandonment  or  suspension  of  the  work;  what  work 
was  here  referred  to?  That  which  follows  of  necessity  answers 
the  question :  "  Preliminary  studies,  a  fee  in  accordance  with  the 
character  and  magnitude  of  the  work."  Clearly  the  term  "  work  " 
here  referred  to  was  the  work  of  the  architect  in  his  preliminary 
studies;  it  couldn't  have  any  reference  to  work  upon  a  contract 
in  the  construction  of  the  buildings,  for  nothing  of  the  kind  had 
been  undertaken  preceding  the  preliminary  studies.  "  Prelimi- 
nary studies,  working  drawings  and  specifications,  three-fifths  for 
complete  service,''  and  then  follows  the  other  provision  that  when 
the  work  has  been  partly  done  an  additional  fee  for  supervision, 
based  on  the  cost  of  the  work  up  to  the  time  of  the  suspension  or 
abandonment.  Possiblv  the  work  referred  to  in  the  latter  clause 
pertained  to  the  work  upon  the  plant,  but  not  the  former.  Super- 
vision could  only  be  made  as  the  work  of  construction  progressed. 
It  thus  is  apparent  that  the  abandonment  or  suspension  embraced 
in  the  contract  means  abandonment  or  suspension  either  by  the 
State  or  bv  the  architect.  What  does  the  term  abandonment  or 
suspension  mean  ?  Does  a  suspension  of  work  for  a  day,  a  week, 
or  some  other  time  operate  to  avoid  the  contract?  Hardly.  No 
time  is  specified  in  the  provision.  It  must,  therefore,  be  deemed 
to  be  continuous  or  permanent  abandonment  or  suspension.  No 
claim  has  here  been  made  that  there  was  any  abandonment  or 
suspension  on  the  part  of  the  claimant,  and  I  am  unable  to  recall 
any  evidence  produced  upon  the  trial  that  shows  or  tends  to  show 
that  the  State  has  ever  abandoned  or  suspended  its  intention  to 
build  a  prison  plant  in  the  place  of  Sing  Sing  prison  until  the 
passage  of  the  act  of  1916.  I  do  not  understand  that  either  of 
the  Governors  or  of  the  Commissions  appointed  have  ever  aban- 
doned or  found  fault  with  the  plans  and  specifications  of  the 
architect  prior  to  the  passage  of  the  above  mentioned  act.  All 
the  trouble  that  has  arisen  between  the  Commissions  and  the 
G'ovemor  and  the  Legislature  has  gi'own  out  of  the  differences 
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arising  upon  the  location  of  the  site  at  Wingdale  and  the  addi- 
tional cost  necessitated  in  the  construction  of  the  foundation 
of  the  buildings  at  that  site. 

The  Carlin  contract  for  the  construction  of  the  buildings  upon 
the  plant  was  a  separate,  independent  instrument  from  the  con- 
tract of  the  State  with  the  architect.  The  claimant  was  not  a 
party  to  that  contract  and  was  not  responsible  for  the  controversy 
that  arose  with  reference  to  the  performance  of  the  work  of  con- 
struction under  it.  The  abandonment  of  the  work  under  it  did 
not  affect  him,  except  in  so  far  as  it  prevented  him  from  supervis- 
ing the  work  as  it  progressed.  His  preliminary  studies  had  been 
completed  and  his  work  accepted  by  the  board  that  was  appointed 
to  select  the  plans  upon  the  competition  authorized  by  the  statute. 
The  working  drawings  and  specifications  had  been  fully  com- 
pleted before  the  letting  of  the  contract. to  the  Carlin  Company 
for  the  construction  of  the  buildings.  The  detail  drawings  had 
been  completed  and  approved  and  the  shop  drawings  had  been 
checked  up  and  corrected  before  the  controversy  with  reference 
to  the  site  occurred.  This  all  preceded  the  passing  of  the  resolu- 
tion of  November  21,  1911.  That  was  not  a  permanent  or  con- 
tinuous abandonment  of  the  plans  and  specifications  or  the  work 
theretofore  done,  for  it  only  stopped  such  work  temporarily  and 
until  further  notice,  and  the  subsequent  action  of  the  Carlin 
Company  in  abandoning  the  contract  after  the  Governor  had 
vetoed  the  appropriation  made,  therefore  only  operated  to  prevent 
the  claimant  from  supervising  the  work  that  remained  to  be  done 
upon  the  Carlin  contract. 

I  am,  therefore,  of  the  opinion  that  the  Statute  of  Limitations 
did  not  commence  to  run  by  reason  of  that  transaction. 

Some  discussion  has  taken  place  with  reference  to  the  pro- 
visions of  the  Finance  Law.  The  acts  of  the  Legislature,  to  which 
reference  has  been  made,  providing  for  the  appointment  of  a 
Commission  to  construct  a  new  prison  in  place  of  the  Sing  Sing 
prison,  are  special  and  local  acts,  and  in  so  far  as  such  acts  are  in 
conflict  with  the  provisions  of  the  Finance  Law,  that  law  must 
be  deemed  to  be  superseded  by  the  special  and  local  statutes  upon 
the  subject. 
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In  the  trial  of  the  case  I  have  been  exceedingly  liberal  in  the 
reception  of  testimony,  and  quite  a  number  of  objections  and 
exceptions  were  taken  with  reference  thereto.  It  is  the  duty  of 
the  clerk  of  a  Commission  created  by  the  Legislature  to  keep 
accurate  minutes  of  the  proceedings  at  a  meeting  of  the  Commis- 
sion. Such  minutes  ordinarily  show  the  names  of  the  Commis- 
sioners present,  the  motions  made  and  the  resolutions  passed. 
It  is  not  customary  for  the  clerk  to  enter  in  his  minutes  of  the 
proceedings  all  the  names  of  other  persons  who  may  be  present  at 
the  meetings  of  the  Commission,  nor  is  it  customary  for  such 
clerk  to  enter  into  the  minutes  an  accurate  copy  of  all  the  dis^ 
cussion  that  took  place,  and  informal  talks  by  the  Commissioners. 
I  have,  therefore,  allowed  in  some  of  my  rulings  oral  testimony 
to  be  given  as  to  whether  certain  other  persons  were  present  at 
the  meeting  of  the  Commission  other  than  the  Commissioners 
themselves,  and  where  a  controversy  arose  upon  the  trial  as  to 
what  was  meiint  by  a  resolution  passed,  I  have  allowed  testimony 
to  be  given  as  to  the  discussion  that  took  place  on  the  occasion 
of  the  passage  of  the  resolution  by  the  Commissioners  themselves, 
in  order  that  I  might  reach  a  proper  conclusion  as  to  the  purpose 
and  intent  of  the  resolution.  I  have  not  intended  to  receive  any 
evidence  for  the  purpose  of  contradicting  the  minutes  kept  by 
the  clerk.  There  may  be  some  other  rulings  admitting  evidence 
which  should  not  have  been  made,  but  I  think  the  error,  if  any, 
has  been  obviated  by  the  conclusions  reached  by  me  in  the 
findings. 

The  damages  which  I  have  allowed  in  the  report  were  unliqui- 
dated, and  consequently  I  have  allowed  no  interest  until  judgment 
is  entered  upon  the  report. 

The  claimant  should  have  judgment  as  directed  in  the  report. 
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Frank    S.    O'Xeil,    Respondent,    v.    State    of    New    York, 

Appellant.* 

Comptroller  —  Court  of  Claims  —  when  no  appropriation  has  been  made 
for  salary  of  state  officials  comptroller's  refusal  to  audit  a  payroll  therefor  is 
right  —  Court  of  Claims  has  jurisdiction  to  hear  and  determine  claim  for  such 
salary. 

1.  Where  no  appropriaticm  was  made  for  the  payment  of  the  salary  of  a 
member  of  a  state  commission,  the  comptroller  properly  refused  to  audit  a 
payroll  covering  such  period  for  the  reason  tllat  no  appropriation  applicable 
thereto  had  been  made.      (kState  Finance  Law;  Cons.  Laws,  ch.  56,  §  36.) 

2.  While  the  Court  of  Claims  *"  has  no  jurisdiction  of  a  claim  submitted  by 
law  to  any  other  tribunal  or  officer  for  audit  or  determination  except 
where  the  claim  is  founded  upon  exprens  contract  and  such  claim,  or 
some  part  thereof,  has  been  rejected  by  such  tribunal  or  officer  "  ( Code  Civ. 
Pro.  I  264),  this  is  not  such  a  claim.  The  comptroller  did  not  audit  the 
claim  and  reject  it,  but  refused  to  hear  it  because  no  money  had  been  appro- 
priated to  pay  it.  The  Court  of  Claims  was  open  to  this  claimant  and  its 
determination  was  based  on  facts  adequate  to  sustain  the  award. 

O'Neil  V.  State,  177  App.  'Div.  941,  affirmed. 

(Argued  February  13,  1918;  decided  February  26,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  April 
6,  1917,  ujianimou^ly  aiRnniiig  a  judgment  in  favor  of  plaintiff 
entered  upon  an  award  of  the  Court  of  Claims. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


*  Reported  in  223  X.  Y.  40.     For  the  opinion  of  the  Court  of  Claims,  see 
16  Ct.  CI.  Rep.  74. 
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Merton  E.    Lewis,   Attorney-General    (Edmund  H.   Lewis  of 
counsel),  for  appellant. 

Henry  I).  Patton  for  respondent. 

Pound,  J. —  This  is  a  claim  for  salary  based  on  the  provisions 
of  chapter  (580,  Laws  of  1915,  in  effect  May  22,  1915,  which 
provided  an  annual  salary  of  $3,000  for  each  member  of  the 
state  athletic  commission.  Claimant  had  served  as  such  com- 
missioner from  July  26,  1911,  under  the  original  act  creating  the 
athletic  commission  (L.  1911,  ch.  779),  which  made  no  provision 
for  compensation  and  he  continued  to  serve  until  October  8,  1915, 
when  his  successor  was  appointed. 

'No  appropriation  was  made  for  the  payment  of  claimant's 
salary  for  the  period  betweeil  May  22,  1915,  and  October  1,  1915, 
and  when  a  payroll  covering  such  period  was  submitted  to  the 
comptroller  he  properly  refused  to  audit  the  same  for  the  reason 
that  no  appropriation  applicable  thereto  had  been  made.  The 
State  Finance  Law  [Cons.  Laws,  ch.  56]  (§  36)  provides  that 
"  The  comptroller  shall  not  audit  any  claim  for  salary,  labor  or 
wages,  unless  an  appropriation  applicable  thereto  has  been  already 
made  specifying  the  amount  thereof  appropriated  for  such  pur- 
pose." Thereupon  the  attorney-general  and  the  claimant's  attor- 
ney agreed  on  the  facts  and  submittted  them  to  the  Court  of 
Claims  for  decision.  The  Court  of  Claims  made  its  determina- 
tion in  favor  of  claimant  and  ordered  an  award  in  his  favor.  On 
appeal  to  the  Appellate  Division  this  determination  was  unani- 
mously affirmed.  On  appeal  to  this  court  the  attorney-general 
challenges  the  jurisdiction  of  the  Court  of  Claims  to  determine 
the  claim.  He  may  raise  the  question  of  jurisdiction  because  he 
could  not  waive  it.  (Buckles  v.  State,  221  N.  Y.  418,  422.) 
Leave  to  appeal  to  this  court  under  Code  of  Civil  Procedure 
(§  191,  siibd.  2)  as  it  read  when  this  appeal  was  taken  was  unneces- 
sary because  it  has  been  held  that  an  action  brought  by  a  public 
officer  to  recover  compensation  fixed  by  statute  is  not  an  action 
for  salarv  within  the  contemplation  of  the  section.  (Donnelly 
V.  City  of  Xew  York,  54  x\pp.  Div.  155 ;  affd.,  166  N.  Y.  592.) 
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The  Court  of  Claims  "  has  no  jurisdiction  of  a  claim  submitted 
by  law  to  any  other  tribunal  or  officer  for  audit  or  determination 
except  where  the  claim  is  founded  upon  express  contract  and  such 
claim,  or  some  part  thereof,  has  been  rejected  by  such  tribunal  or 
officer."  (Code  Civ.  Pro.  §  264.)  This  is  not  such  a  claim. 
To  audit  is  to  hear,  to  examine,  to  adjust,  allow  or  disallow. 
(Stemmler  v.  Mayor,  etc.,  of  N.  Y.,  179  N.  Y.  473.)  The  comp- 
troller did  not  audit  the  claim  and  reject  it.  He  refused  to  hear 
it  because  no  money  had  been  appropriated  to  pay  it  He 
was  not  required  to  audit  the  claim  unless  he  had  such  funds 
applicable  to  its  payment.  (State  Finance  Law,  §  36.)  This* 
point  of  jurisdiction  was  expressly  reserved  in  the  case  of  Quayle 
V.  State  (192  N.  Y.  47,  53)  where  the  court  says,  after  dis- 
cussing the  auditing  power  of  the  comptroller,  "  the  question 
whether,  where  the  comptroller  has  refused  audit  because  the 
appropriation  has  been  exhausted,  a  claim  may  be  submitted  to 
the  Court  of  Claims,  it  is  unnecessary  to  determine."  The 
attorney-general  ought  not  to  be  permitted  to  say  that  this  claim 
should  not  have  been  submitted  by  him  to  the  Court  of  Claims 
unless  the  lack  of  jurisdiction  is  clear.  The  distinction  between 
a  claim  submitted  to  the  comptroller,  and  audited  and  rejected  by 
him  and  a  claim  where  audit  is  refused  for  lack  of  jurisdiction 
was  plainly  recognized  by  the  state  in  the  agreed  statement  of 
facts  and  the  distinction  should  not  be  ignored  if  it  may  rationally 
and  consistentlv  be  made. 

The  right  of  claimant  to  his  salary  from  May  22  to  October  1, 
1915,  is  clear,  not  because  there  was  any  express  contract  between 
the  officer  and  the  state  (Fitzsimmons  v.  City  of  Brooklyn,  102 
N.  Y.  536,  538),  but  because  the  salary  was  an  incident  to  the 
office.  (Fisk  v.  Jefferson  Police  Jury,  116  U.  S.  131;  Young 
V.  City  of  Rochester,  73  App.  Div.  81.)  If  the  state  could 
deprive  him  of  that  right  by  refusing  to  make  an  appropriation 
therefor  it  would  be  impairing  its  direct  obligation  to  pay  him. 
The  state  is  sovereign  and  it  may  withhold  remedies  to  enable  a 
suitor  effectively  to  establish  a  claim  against  it.  Mandamus  to 
the  comptroller  to  compel  the  allowance  of  the  claim  would  be 
an    inadequate   remedy.      The    clear    duty   of   the    comptroller 
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required  him  to  refuse  to  audit  a  claim  if  there  was  no  appropria- 
tion of  funds  by  the  legislature  available  for  its  payment.  The 
Court  of  Claims  was  open  to  this  claimant  and  its  determination 
was  based  on  facts  adequate  to  sustain  the  award. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Chase^  Hog  an,  McLaughlin,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  affirmed. 


George  S.  Wright,  Appellant  and  Resi>ondent,  t\  The  State 
OF  New  York,  Respondent  and  Appellant.* 

Civil  gervice  —  locktenders  —  interest  —  a  locktender  who  has  performed 
extra  services  is  entitled  to  cc«npensation  therefor  and  to  interest  thereon 
from  date  of  filing  his  claim. 

1.  A  locktender  on  the  Erie  canal  is  within  the  statute  (L.  1870,  ch.  385, 
§  2,  as  amd.  by  L.  1894,  eh.  622) ,  relating  to  the  hours  of  labor  and  the  com- 
pensation of  mechanics,  workingmen  and  laborers,  and  entitled  to  recover 
compensation  for  extra  services  performed  in  excess  of  the  hours  of  labor 
specified  at  the  prevailing  rate  of  wages  in  the  locality  where  he  was 
employed,  together  with  interest  thereon  from  the  date  of  the  filing  of  a  claim 
against  the  state  therefor. 

2.  The  compensation  of  such  locktender  having  been  fixed  by  the  statute, 
the  Superintendent  of  Public  Works  was  powerless  to  increase  or  diminish 
the  same.  The  acceptance  by  the  employee  of  a  monthly  salary  and  a  receipt 
therefor  on  a  monthly  payroll  did  not  t)perate  as  a  waiver  of  a  right  to 
recover  the  additional  compensation  fixed  by  law. 

Wright  V.  State,  180  App.  (Div.  151,  modified. 

« 

(Argued  February  15,  1918;  decided  February  26,  1918.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department,  entered 
December  14,  1917,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff  entered  upon  an  award  of  the  Court 
of  Claims. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


*  Reported  in  223  X.  Y.  44.     For  the  opinions  of  the  Court  of  Claims  and 
Appellate  Division,  see  16  Ct.  CI.  Rep.  85  and  331. 
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Opinion  by  Hogan,  J. 

Eichard  Hurley  for  plaintiff,  appellant  and  respondent 

Merton  E.  Lewis,  Attorney-General  (Edmund  H.  Lewis  of 
counsel),  for  defendant,  respondent  and  appellant. 

HoGAN,  J. —  In  the  years  1893-1894  the  season  of  navigation 
on  the  Erie  oanal  opened  May. first  and  closed  December  first. 
During  the  years  stated,  the  claimant  was  appointed  by  the 
superintendent  of  public  works  a  locktender  on  the  Erie  canal. 
His  compensation  was  fixed  by  the  superintendent  at  $42.50  per 
month,  which  amount  was  paid  to  him  at  the  end  of  each  month 
during  the  two  seasons  and  he  receipted  for  the  same  on  the 
monthly  payrolls.  During  the  two  seasons  there  were  two  lock- 
tenders  at  the  lock  where  claimant  was  employed,  each  one  work- 
ing twelve  hours  per  day,  seven  days  per  week,  that  the  canal 
might  be  continually  open  for  navigation.  Each  locktender 
was  ordered  not  to  leave  a  lock  until  relieved  by  his  successor. 

April  25th,  1895,  claimant  duly  filed  a  claim  against  the  state 
for  four  hours'  extra  service  performed  by  him  daily  during  the 
two  seasons,  aggregating  in  amount  $297.50.  The  claim  was  not 
tried  until  March,  1916.  In  September,  1916,  judgment  was 
entered  in  favor  of  claimant  for  the  amount  claimed,  which  upon 
appeal  by  the  state  was  modified  by  the  Appellate  Division  by 
reducing  the  recovery  to  the  sum  of  $144.25,  the  amount  due  for 
services  from  and  after  May  10th,  1894,  and,  as  thus  modified, 
affirmed.    Both  parties  appeal  to  this  court. 

The  statute  of  1870  provided  by  section  1  that  eight  hours 
shall  constitute  a  legal  day's  work  for  all  classes  of  mechanics, 
workingmen  and  laborers  excepting  those  engaged  in  farm  and 
domestic  labor.  Section  2  made  applicable  the  law  to  mecJianics, 
workingmen  and  laborers  employed  by  the  state.  The  Court  of 
Claims  construed  the  law  of  1870  as  sufficient  to  permit  claimant 
to  recover  for  the  season  of  1893.  The  A[)pellate  Division  fol- 
lowed the  decision  of  McCarthy  v.  Mayor,  etc.,  of  X.  Y.  (96 
N.  Y.  1),  and  held  to  the  contrarv. 

Chapter  622,  Laws  of  1894,  became  a  law  May  10th,  1894, 
and  added  to  section  2  of  the  law  of  1870  the  following:     "All 
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such  mechanics,  workingmen  and  laborers  so  employed  shall 
receive  not  less  than  the  prevailing  rate  of  wages  in  the  respective 
trades  or  callings  in  which  such  mechanics,  workingmen  and 
laborers  are  employed  in  said  locality    *    *    *." 

As  will  be  observed,  the  statute  of  1870,  though  regulating  the 
hours  of  labor,  contained  no  provision  pertaining  to  the  com- 
pensation to  be  paid  therefor.  The  law  of  1894  not  only  retained 
the  regulation  as  to  hours  of  labor,  but  made  provision  as  to  the 
compensation  to  l)e  paid  for  a  legal  day's  work  to  the  class  of 
persons  named  therein.  The  Court  of  Claims  found  that  the 
prevailing  rate  of  wages  in  the  locality  where  claimant  was 
employed  was  $1.50  per  day  of  eight  hours. 

The  Legislature  having  fixed  the  compensation  to  be  paid  to 
claimant  as  found,  $1.50  for  a  legal  day's  work,  the  duty  of  the 
Superintendent  of  Public  Works  was  clear.  He  was  powerless 
to  incrciise  or  diminish  the  amount  of  compensation  fixed  by 
law.  (Kehn  v.  State  of  X.  Y.,  03  X.  Y.  291 ;  Clark  v.  State  of 
N.  Y.,  142  X.  Y.  101;  Pitt  v.  Board  of  Education,  X\  Y.  City, 
216  X.  Y.  304,  and  cases  there  cited.)  It  was  incumbent  u|>on 
him  to  ascertain  the  prevailing  rate  of  wages  jn  the  localities 
where  mechanics,  workingmen  and  laborers  were  employed  by 
the  state  and  regulate  the  compensation  for  each  as  required  by 
the  amended  law.  Such  compensation  was  to  be  paid  for  eight 
hours'  labor.  He  could  not  demand  or  permit  twelve  hours' 
labor  for  such  compensation.  He  had  the  alternative  of  employ- 
ing additional  help  for  the  remaining  eight  hours  or  permitting 
the  locktenders  then  employed  to  continue  to  work  the  additional 
hours  and  receive  for  the  same  the  prevailing  rate  of  wages  for 
such  extra  hours.  Having  adopted  the  latter  plan  it  was  incum- 
bent upon  him  to  pay  from  the  appropriation  made  therefor  the 
amount  of  compensation  contem])lated  and  fixed  by  the  legislature. 

The  Attorney-General  urged  in  supj)ort  of  his  appeal  two  propo- 
sitions which  do  not  ai)i)ear  by  the  opinion  of  the  Appellate 
Division  to  have  l)eeii  passed  upon:  First,  that  claimant  was 
not  a  mechanic,  workingman  or  laborer  within  the  meaning  of  the 
statute.  The  labor  performed  by  a  locktender  is  so  generally 
understood  that  precedents  would  seem  unnecessary.     This  court 
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has,  however,  considered  the  question  adverse  to  such  suggestion 
(Clark  V.  State  of  N.  Y.,  142  N.  Y.  101;  Drake  v.  State  of 
N.  Y.,  144  N.  Y.  414),  rendering  further  discussion  unnecessary. 
Second,  that  claimant  hy  acceptance  of  a  monthly  salary,  and  his 
signature  on  the  monthly  payroll  receipting  therefor,  waived  the 
right  to  additional  compensation.  Such  conclusion  would  permit 
an  officer  of  the  state  to  defeat  the  beneficient  purpose  of  the 
statute  and  violate  its  provisions.  The  State  expressed  its  inten- 
tion as  to  the  rate  of  compensation  and  the  fact  that  claimant 
accepted  a  reduced  compensation  does  not  estop  him  from  recover- 
ing the  residue  fixed  by  law.  (Clark  v.  State  of  N.  Y.,  142 
N.  Y.  101 ;  Pitt  V.  Board  of  Education,  N.  Y.  City,  216  IST.  Y. 
304.) 

Claimant  seeks  to  recover  interest.  I  think  he  is  entitled  to 
the  same  from  the  date  of  the  filing  of  his  claim.  He  had  earned 
the  compensation  fixed  by  law,  the  amount  of  which  was  not  only 
fixed  but  ascertainable  and  known  to  the  State.  The  Superin- 
tendent of  Public  Works  was  required  to  pay  the  rate  of  wages 
stated  in  the  statute  and  a  failure  to  extend  to  claimant  the 
benefit  of  the  statute  entitled  him  to  interest  on  the  sum  found 
due  to  him  by  the  Appellate  Division.  In  that  particular  the 
judgment  of  the  Appellate  Division  should  be  modified,  with  costs 
to  claimant  in  this  court. 

HiscocK,  Ch.  J.,  Chase,  Pound,  McLaughlin,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  modified  by  adding  interest  on  the  claim  as  allowed 
from  date  of  filing,  and,  as  so  modified,  affirmed,  with  costs  to 
claimant. 
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John  I.  Munro,  Respondent,  t\   The  State  of  JS^ew  York, 

Appellant.* 

Court  of  Claims  —  legislature  —  constitutional  law  —  claims  against  the 
st*ate  foimded  on  equity  and  justice  may  be  recognized  by  the  legislature  and 
an  act  authorizing  the  Court  of  Claims  to  hear  and  determine  such  a  claim 
is  not  invalid  under  the  Constitution  (N.  Y.  State  Const,  art.  3,  |  19;  art.  7, 
§  6)  — two-thirds  vote  required  by  the  Constitution  (art.  8,  §  6)  does  not 
apply  to  such  act. 

1.  The  legislature  is  not  prevented  from  recognizing  claims  founded  on 
equity  and  justice  though  they  are  not  such  as  could  have  been  enforced  in  a 
court  of  law  if  the  state  had  not  been  immune  from  suit.  The  basis  for 
such  allowance  is  the  moral  obligation  or  the  equity  arising  out  of  the  facts. 

2.  The  legislature  passed  the  following  act  (L.  1915,  ch.  658):  *' The 
Court  of  Claims  is  hereby  authorized  to  hear,  audit  and  determine  the 
claim  of  John  I.  Munro  against  the  state  for  injuries  alleged  to  have  been 
sustained  by  him  while  in  the  employ  of  the  state  in  the  electrical  depart- 
ment of  the  Kings  Park  .State  Hospital  at  Kings  Park,  and  in  the  course  of 
such  employment,  by  reason  of  being  struck  by  a  patient  in  such  hospital  r 
and  if  the  court  finds  that  such  injuries  were  so  sustained,  damages  therefor 
shall  constitute  a  legal  and  valid  claim  against  the  state,  and  the  court  shall 
award  to  and  render  judgment  for  the  claimant  for  such  sum  as  shall  be 
just  and  equitable,  notwithstanding  the  lapse  of  time  since  the  accruing  of 
damages,  provided  the  claim  herein  is  filed  with  the  Court  of  Claims  within 
one  year  after  this  act  takes  effect."  HeUlf  first,  that  the  act  does  not  vio- 
late section  19  of  article  3  of  the  Constitution  which  prohibits  the  legislature 
from  either  auditing  or  allowing  any  private  claim  against  the  state.  The 
Court  of  Claims  is  given  authority  to  hear,  audit  and  determine  the  claim, 
and  this  authority  to  determine  necessarily  includes  the  power  to  allow  or 
reject  as  justice  and  equity  may  demand.  Secondy  section  6  of  article  7  of 
the  Constitution  does  not  prevent  the  allowance  of  this  claim  as  the  claimant 
had  no  recourse  to  any  court  and  no  cause  of  action  against  the  state  until  it 
was  given  to  him  by  the  act  of  1915.  The  claim  could  not,  therefore,  have 
been  outlawed.  Third ,  the  two-thirds  vote  required  by  section  20  of  article  3 
of  the  Constitution  does  not  apply  to  this  act  as  it  makes  no  appropriation 
of  money. 

Munro  v.  State  of  New  York,  181  App.  Div.  30,  affirmed. 

(Argued  February  14,  1918;  decided  April  2,  1918.) 

Appeal  from  an  order  of  the  Api)ellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  January  3,  1918, 

*  Reporte<i  in  223  N.  Y.  2()S.  For  tlie  opinions  of  the  Court  of  Claims  and 
Appellate  Division,  st^  16  (*t.  CI.  Rep.  149  and  326. 
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aJfRrming  a  judgment  in  favor  of  plaintiff  entered  upon  an  award 
of  the  Court  of  Claims. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Merton  E.  Lewis,  Attomey-Greneral  (Edmund  H.  Lewis  of 
counsel),  for  appellant. 

Wiiiard  N.  Baylis  and  George  P.  Sanborn  for  respondent. 

Crane,  J. —  John  I.  Munro  was  in  the  employ  of  the  state 
of  New  York  as  a  fireman  and  electrician  at  Kings  Park  Hospital, 
Suffolk  county,  from  January  1,  1906,  to  the  27th  day  of  Sep- 
tember, 1909.  On  the  latter  date,  while  in  the  discharge  of  his 
duties,  he  was  assaulted  by  an  inmate  of  the  institution  and 
seriously  injured.  This  insane  man,  named  Zabilski,  with  some 
fifteen  or  twenty  other  incompetents,  under  the  care  and  super- 
vision of  two  attendants,  was  working  on  a  public  highway  known 
as  the  Smithstown-Huntington  road  in  the  vicinity  of  the  hos- 
pital. Munro  was  fixing  some  electric  wires  near  the  highway, 
and  as  he  was  passing  along  the  road  near  the  spot  where  these 
incompetents  were  at  work,  Zabilski,  without  any  warning,  sud- 
denly struck  him  over  the  head  with  a  spade,  fracturing  his  skull, 
injuring  his  spine,  and  crippling  him  for  life.  At  the  time  of 
this  occurrence,  Munro  was  a  strong  man,  thirty-one  years  of  age, 
earning  about  $100  a  month,  with  a  wife  and  three  children 
dependent  upon  him. 

The  state  continued  to  pay  Munro  his  full  salary  until  Decem- 
ber 1,  1912,  and  from  then  until  October  1,  1915,  the  sum  of  $40 
per  month,  so  that  he  received  from  the  state  $3,716. 

In  1915,  the  legislature  of  the  state  of  ]N'ew  York  passed  the 
following  act,  chapter  658,  which  became  a  law  May  19,  1915, 
with  the  approval  of  the  governor. 

"  Section  1.  The  Court  of  Claims  is  herebv  authorized  to 
hear,  audit  and  determine  the  claim  of  John  I.  Munro  against 
the  state  for  injuries  alleged  to  have  been  sustained  by  him  while 
in  the  employ  of  the  state  in  the  electrical  department  of  the 
Kings  Park  State  Hospital,  at  Kings  Park,  and  in  the  course  of 
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such  employment,  by  reason  of  being  struck  by  a  patient  in  such 
hospital ;  and  if  the  court  finds  that  such  injuries  were  so  sus- 
tained, damages  therefor  shall  constitute  a  legal  and  valid  claim 
against  the  state,  and  the  court  shall  award  to  and  render  judg- 
ment for  the  claimant  for  such  sum  as  shall  be  just  and  equi- 
table, notwithstanding  the  lapse  of  time  since  the  accruing  of 
damages,  provided  the  claim  herein  is  filed  with  the  Court  of 
Claims  within  one  vear  after  this  act  takes  effect. 

"  §  2.  This  act  shall  take  effec^t  immediately." 

Thereafter,  Munro  filed  his  claim  for  damages  and  the  matter 
having  been  heard  in.  the  Court  of  Claims  an  award  was  made 
to  him  of  $25,000,  less  $3,716  which  he  had  already  received, 
making  a  balance  due  him  of  $21,284.  From  an  affirmance  of 
this  award  by  the  Appellate  Division,  an  appeal  is  taken  to  this 
court  upon  the  ground  that  this  act  of  the  legislature  is  uncon- 
stitutional. 

It  is  said,  in  the  first  place,  that  it  violates  article  III,  section 
19,  of  the  Constitution  which  prohibits  the  legislature  from  either 
auditing  or  allowing  any  private  claim  against  the  state.  We  do 
not  think  so.  The  Court  of  Claims  is  given  authority  to  hear, 
audit  and  determine  the  claim  of  John  I.  Munro,  and  this 
authority  to  determine  necessarily  includes  the  power  to 
allow  or  reject  as  justice  and  equity  may  demand.  No  sum 
is  to  be  allowed  unlass  it  be  just  and  equitable.  Such  is  the 
meaning  of  the  act.  The  legislature  does  not  audit  the  claim; 
this  it  could  not  do  under  the  Constitution,  and  while  the  wording 
of  the  act  is  not  as  precise  and  as  exact  as  it  might  have  been,  yet 
we  think  this  construction  is  reasonable  and  carries  out  the  pro- 
cedure intended.  Such  construction  is  in  harmony  with  previous 
acts  conferring  juriFdiction  upon  the  court. 

It  might  appear  at  first  reading  as  if  the  legislature  had 
allowed  Munro's  claim  and  merely  left  it  to  the  Court  of  Claims 
to  fix  the  amount  of  damages,  but  when  we  read  more  closely  and 
apply  the  rules  of  statutory  construction  this  impression  vanishes. 
"  The  spirit,  not  the  letter,  must  control,"  said  Mili^er,  J.,  in 
Matter  of  Jensen  v.  Southern  Pacific  Co.  (215  X.  Y.  514,  522) 
where  "mav  ''  was  held  to  mean  "  shall  be." 
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By  the  first  clause  of  the  act  the  Court  of  Claims  "  is  author- 
ized to  hear,  audit  and  determine  the  claim  of  John  I.  Munro." 
It  is  then  provided,  "  if  the  court  finds  that  such  injuries  were 
so  sustained,  damages  therefor  shall  constitute  a  legal  and  valid 
claim  against  the  state,  and  the  court  shall  award  to  and  render 
judgment  for  the  claimant  for  such  sum  as  shall  be  just  and 
equitable."  The  use  of  the  word'  "  shall  "  in  these  latter  phrases 
was  not  intended  to  nullify  the  power  of  the  court  to  he.ar,  audit 
and  determine  or  make  it  compulsory  to  award  damages.  The 
clear  intent  of  the  legislature  was  to  confer  authority  and  power 
upon  the  Court  of  Claims  and  not  to  direct  or  control  its  action. 

The  words  "  shall  "  and  "  must "  when  found  in  a  statute 
are  not  always  imperative.  (Matter  of  State  of  New  York,  207 
K  Y.  582,  585.) 

The  instances  are  many  in  which  courts  have  treated  a  manda- 
tory word  as  merely  permissive  when  necessary  to  sustain  an 
act  or  accomplish  the  purpose  which  was  clearly  intended. 
(Matter  of  Kutledge,  162  N.  Y.  31;  Canal  Commissioners  v. 
Sanitary  District  of  Chicago,  184  111.  597;  State  v.  Strait,  94 
Minn.  384,  391.) 

In  Anderson's  Appeal  (215  Penn.  St.  119)  it  was  said:  "  The 
word  ^  shall  ^  when  used  by  the  legislature  to  a  court  is  usually 
a  grant  of  authority  and  means  '  may.' " 

"As  against  the  government,  the  word  ^  shall,'  when  used  in 
statutes,  is  to  be  construed  as  ^  may,'  unless  a  contrary  intention 
is  manifest."     (Railroad  Co.  v.  Hecht,  95  U.  S.  168,  170.) 

"  The  substitution  of  one  word  for  another,  as  *  and '  for  ^  or,' 
is  permissible  in  the  construction  of  statutes  and  ordinances 
*  *  *  and  is  required  if  necessary  to  sustain  an  enactment  that 
would  otherwise  be  void."  (People  v.  Frudenburg,  209  'N.  Y. 
218,  220.)  ' 

This  act  is  not  unlike  the  statutes  in  other  cases.  (Cole  v. 
State  of  New  York,  102  N.  Y.  48 ;  O'Hara  v.  State  of  New  York, 
112  N".  Y.  146 ;  Wheeler  v.  State  of  New  York,  97  App.  Div. 
276;  S.  C,  190  N.  Y.  406;  Roberts  v.  State  of  New  York,  160 
K  Y.  217 ;  Bd.  Suprs.  of  Cayuga  County  v.  State  of  New  York, 
153  N.  Y.  279.) 
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That  the  State  cannot  give  its  money  for  private  undertakings 
or  in  the  exercise  of  gratitude  or  charity  is  firmly  established. 
(Constitution,  art.  VIII,  sec,  9.)  The  legislature,  however,  is 
not  prevented  from  recognizing  claims  founded  on  equity  and 
justice  though  they  are  not  such  as  could  have  been  enforced  in 
a  court  of  law  if  the  state  had  not  been  immune  from  suit.  Many 
are  the  instances  where  the  State  has  allowed  claims  for  work 
performed,  or  material  furnished,  or  improvements  made  in  con- 
junction with  quasi-public  corporations,  although  there  was  no 
legal  liability  had  the  state  been  an  individual  instead  of 
sovereign.  (Lehigh  Valley  R.  R.  Co.  v.  Canal  Board,  204  N.  Y. 
471;  Trustees  Ex.  Firemen's  Fund  v.  Roome,  93  X.  Y.  313, 
327;  Wheeler  v.  State  of  New  York,  190  N.  Y.  406;  Matter  of 
Boston  &  Albany  R.  R.  Co.,  64  App.  Div.  257;  170  N.  Y.  619.) 

The  basis  for  such  allowance  has  been  the  moral  obligation  or 
the  equity  arising  out  of  the  facts. 

Because  many  of  the  cases  instancing  the  power  have  pertained 
to  work,  labor  or  material  furnished,  the  suggestion  is  made 
that  no  moral  obligation  exists  where  the  claim  is  for  personal 
injuries.  The  authorities,  however,  do  not  justify  the  suggestion. 
(Splittorf  V.  State  of  New  York,  108  N.  Y.  205;  Locke  v.  State 
of  New  York,  140  N.  Y.  480 ;  Rexford  v.  State  of  New  York, 
106  N.  Y.  229;  Gates  v.  State  of  New  York,  128  N.  Y.  221.) 

Section  264  of  the  Code  of  Civil  Procedure  allows  recover^' 
for  negligence  in  certain  cases  where  the  evidence  would  establish 
a  liability  in  an  individual  or  corporation.  But  the  equity  or 
justice  of  a  claim  which  the  State  may  recognize  is  not  limited 
by  any  law  that  I  can  find  to  personal  injuries  arising  out  of 
negligence  as  defined  in  the  law  at  any  given  time. 

Negligence  a*s  a  basis  for  liability,  especially  as  applied  to  the 
relationship  of  master  and  servant,  has  been  constantly  chang- 
ing and  expanding  under  statutorv  enactment.  Thus,  we  have 
had  our  employers'  liability  statutes,  both  State  and  Federal,  and 
at  last  the  Workmen's  Compensation  Act  making  personal 
injuiy  a  risk  of  the  business  irrespective  of  negligence.  Can  it 
be  that  the  legislature  may  ])lafe  liability  upon  the  employer 
irrespective  of  negligence,  and  that  the  State  itself  cannot  recog- 
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nize  as  a  just  and  equitable  obligation  a  personal  injury  received 
by  one  of  its  employees  unless  some  legal  principle  the  application 
of  which  has  now  been  abolished,  would  have  created  liability 
in  an  individual  or  corporation? 

When  a  man  gives  his  services  or  his  property  to  the  State 
under  such  circumstances  that  no  liability  would  be  created  to 
pay  therefor,  even  if  the  State  were  an  individual  or  a  private 
corporation,  the  Legislature  may  allow  such  a  claim  in  good 
morals  and  fair  dealings.  (See  cases  cited  above.)  Why  should 
there  not  be  a  like  moral  obligation  to  make  some  recompense  to 
the  man  who  in  his  work  for  the  State  by  an  unforeseen  accident 
has  given  his  life  or  limb?  The  moral  obligation  may  be  as 
urgent  in  the  one  instance  as  the  other. 

The  act,  therefore,  does  not  transgress  the  constitutional  pro- 
visions mentioned. 

Neither  does  article  VII,  section  6,  of  the  Constitution  pre- 
vent the  allowance  of  this  claim  as  Munro  had  no  recourse  to 
any  court  and  no  cause  of  action  against  the  State  until  it  was 
given  to  him  by  the  act  of  1915.  The  claim  could  not,  therefore, 
have  been  outlawed.  (O'Hara  v.  State  of  New  York,  supra; 
People  ex  pel.  Essecx  Co.  v.  Miller,  181  N.  Y.  439.) 

The  two-thirds  vote  required  by  article  III,  section  20,  of  the 
Constitution  does  not  apply  to  this  act  as  it  makes  no  appro- 
priation of  money.  At  page  218  of  160  New  York  Reports 
(Roberts  v.  State  of  New  York)  it  will  be  seen  that  the  dct  in 
that  case  was  also  passed,  three-fifths  being  present.  (See,  also, 
Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.  [Village  of  Ossining], 
136  App.  Div.  760.) 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Chase,  IIogan,  Poi  nd,  McLaughlin  and 
Andrews,  JJ.,  concur. 

Judgment  affirmed. 
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Cornelius  Kahlex  et  al.,  Appellants,  i*.  The  State  of  Xew 

York,  Respondent.  * 

Eminent  domain  —  Barge  Canal  Terminal  Act  —  Court  of  Claims  —  when 
land  is  actually  taken  in  condemnation  proceeding  by  the  state,  owner  cannot 
be  compelled  to  t«ke  it  back  with  damages  for  its  detention  only  —  erroneous 
decision  by  Court  of  Claims  dismissing  claim  for  property  taken  by  state  for 
canal  terminal  on  the  ground  that,  after  appropriating  property,  the  canal 
board  had  rescinded  ajid  canceled  the  appropriation. 

1.  Once  land  is  actually  taken  in  a  condemnation  proceeding  by  the  state, 
the  owner  cannot  be  compelled  to  take  it  back,  with  damages  for  its  deten- 
tion only.  The  legislature  may  refuse  to  permit  the  condemnor  to  discon- 
tinue or  abandon  his  proceedings  without  being  held  for  full  compensation  at 
an  earlier  date,  or  it  may  provide  that  the  taking  shall  not'  be  complete  without 
payment  or  possession,  but  it  is  powerless  to  say  that  after  the  taking  is 
complete  there  can  be  no  recovery. 

2.  Under  the  Barge  Canal  Terminal  Act  (L.  1911,  ch.  746,  §§  6  and  8) 
the  state  may  appropriate  lands  and  other  property  for  Barge  canal  termi- 
nals and  the  state  engineer  may  with  the  approval  of  the  canal  board,  and  in 
conformity  with  the  procedure  required  by  the  statute,  take  possession  of  and 
use  lands,  structures  and  waters  described  in  the  statute,  and  such  others  as 
may  in  his  judgment  be  necessary,  for  Barge  canal  terminals  and  purposes 
authorized  by  the  statute,  and  from  the  time  of  the  service  upon  the  owner 
of  the  notice  required  by  the  statute,  the  entry  upon  and  the  appropriation 
by  the  state,  of  the  property  described  in  the  notice,  shall  be  deemed  com- 
plete and  such  notice  so  served  shall  be  conclusive  evidence  of  such  entry 
and  appropriation  and  of  the  quantity  and  boundaries  of  the  property  appro- 
priated. Tlie  Court  of  Claims  thereupon  lias  jurisdiction  to  determine  tlie 
amount  of  compensation  for  land^,  structures  and  waters  so  appropriated. 

3.  Where  tlie  state  has  taken  property  under,  and  in  conformity  with,  the 
Barge  Canal  Terminal  Act,  and  all  the  acta  required  for  the  appropriation 
of  the  lands  were  completed,  it  cannot  oppose  the  claim  for  the  property 
taken  because,  over  twenty-two  months  after  tlie  claim  for  compensation  was 
filed,  the  canal  board  had  passed  a  resolution  rescinding  and  canceling  the 
appropriation,  and,  hence,  the  Court  of  Claims,  affirmed  by  the  Appellate 
Division,  is  in  error  in  holding  that  the  title  of  the  property  had  not  vested 
in  the  state  at  the  time  of  its  appropriation;  that  the  canal  board  could 
rescind  and  had  rescinded  the  prior  taking,  and  that  the  claim  should  be 
dismissed. 

Kahlen  v.  State  of  Xew  York,  181  App.  Div.  961,  reversed. 

(Argued  May  1,  1918;  decidecl  May  U.  1918.) 


•Reported   in   223   N.   Y.   383.      The   opinion    of   the   Court   of   Claims   is 
reported  in  this  volume  at  page  103. 
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Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  department, 
entered  January  10,  1918,  unanimously  affirming  a  judgment  of 
the  Court  of  Claims,  dismissing  the  plantiifs'  claim  upon  the 
merits. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joseph  A.  Kellogg  and  Arnold  J.  Potter  for  appellants. 

Merton  E.  Lewis,  Attorney-General  (Edmund  H.  Lewis  and 
Anson  Getman  of  counsel),  for  respondent. 

Pound,  J. —  This  claim  arose  upon  the  appropriation  by  the 
State  of  New  York  for  the  purpose  of  acquiring  a  portion  of  the 
site  for  the  construction  of  a  port  of  call,  as  directed  by  the  Barge 
Canal  Terminal  Act  (Chapter  746  of  the  Laws  of  1911),  of 
certain  lands  and  the  riparian  rights  appurtenant  thereto  located 
in  the  twelfth  waid  in  the  city  of  New  York,  fronting  upon  and 
adjacent  to  the  Hudson  river,  at  the  northerly  end  of  the  island 
of  Manhattan. 

All  the  acts  required  for  the  appropriation  of  the  lands  were 
completed.  The  claimants'  title  is  not  disputed.  After  the 
appropriation  the  claimants  filed  their  claim  for  the  value  of 
the  lands  appropriated.  The  claim  was  opposed  by  the  state 
because  over  twenty-two  months  after  the  claim  was  filed,  the 
canal  board  had  passed  a  resolution  rescinding  and  canceling 
the  appropriation.  *  The  Court  of  Claims  held  that  the  title  of 
the  property  had  not  vested  in  the  state  at  the  time  of  its  appro- 
priation; that  the  canal  board  could  rescind  and  had  rescinded 
the  prior  taking;  and  that  the  claim  should  be  dismissed.  This 
determination  was  unanimously  affirmed  by  the  Appellate 
Division. 

The  Barge  Canal  Terminal  Act  is  not  mandatory  in  its  direc- 
tion as  to  the  establishment  of  a  port  of  call  on  the  property 
appropriated.  (Sections  6  and  9.)  The  location  thereof  might 
be  changed  by  the  canal  board  upon  the  recommendation  of  the 
state  engineer.     But  the  question  is  whether  the  actual  appro- 
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priation  of  the  claimants'  land  fixed  the  obligation  of  the  state 
to  make  compensation  therefor.  The  procedure  for  acquiring 
lands  for  Barge  canal  terminals  is  defined  by  section  6  and  sec- 
tion 8  of  the  act  which  read  as  follows : 

"  §  6.  *  *  *  Lands  and  other  property  of  owners  other  than 
the  city  of  New  York  shall  be  acquired  as  provided  in  section 
eight  of  this  act." 

"  §  8.  The  state  engineer  may,  with  the  approval  of  the  canal 
board  and  subject  to  the  following  conditions  and  subject  to  the 
other  provisions  of  this  act,  enter  upon,  take  possession  of  and 
ase  lands,  structures  and  waters  specifically  described  in  this 
act,  and  such  others,  the  appropriation  of  which  for  the  barge 
canal  terminals  or  for  the  utilization  and  full  control  by  the 
state  or  for  the  purposes  authorized  by  this  act  shall  in  his  judg- 
ment be  necessary.  Accurate  surveys  and  maps  of  all  such  lands, 
structures  and  waters  shall  be  made  by  the  state  engineer,  who 
shall  annex  thereto  his  certificate  that  the  lands,  structures  and 
waters  therein  described  are  necessary  for  the  barge  canal  termi- 
nals. If  the  same  shall  be  approved  by  the  canal  board  such 
maps,  surveys  and  certificates  shall  be  filed  in  the  office  of  the 
state  engineer  and  duplicate  copies  thereof,  duly  certified  by  the 
state  engineer  to  be  such  duplicate  copies,  shall  also  be  filed  in 
the  office  of  the  superintendent  of  public  works.  Th^  superin- 
tendent of  public  works  shall  thereupon  serve  upon  the  owner 
of  (my  property  so  appropriated  a  rtotice  of  th-e  filing  and  of 
the  date  of  filing  of  every  such  inap,  survey  and  certificaie  in 
his  office,  which  notice  shall  also  specifically  describe  the  portion 
of  such  property  helongiivg  to  such  ovmer  luhich  by  the  said 
approval  of  the  cannl  hoard  has  been  so  appropriaied  for  the 
use  of  the  canal  terminah  of  the  state.  If  the  superintendent  of 
public  works  shall  not  be  able  to  ser\^e  said  notice  upon  the  owners 
personally  -s^dthin  this  state  after  making  efforts  so  to  do,  which 
in  his  judgment  are  imder  the  circumstances  reasonable  and 
proper,  he  may  serve  the  same  by  filing  it  with  the  clerk  of  the 
county  wherein  the  property  so  appropriated  is  situated.  From 
the  time  of  the  service  of  such  notice  the  entry  upon  OAfid  the 
appropriation  by  the  state  of  the  property  described  for  the  pur- 
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poses  above  described  shall  be  deemed  complete^  and  such  notice 
so  served  shall  be  conclusive  evidence  of  such  entry  and  appro- 
priation and  of  the  quantity  and.  boundaries  of  the  property 
appropriated.  The  superintendent  of  public  works  may  cause  a 
duplicate  copy  of  such  notice^  with  an  affidavit  of  due  service 
thereof  on  such  oivner,  to  be  recorded  in  the  books  used  for  record- 
ing deeds  in  the  office  of  the  county  clerk  of  any  county  in  the 
state  where  any  of  the  property  described  in  such  notice  is 
situated,  and  the  record  of  such  notice  and  such  proof  of  service 
shall  be  prima  facie  evidence  of  the  due  service  thereof.  The 
Court  of  Claims,  or  the  board,  if  any,  succeeding  to  its  powers 
and  duties,  or  by  which  it  is  or  may  be  superseded,  shall  have 
jurisdiction  to  determine  the  amount  of  com.pensation  for  lands, 
structures  and  water  so  appropriated,'' 

No  statutory  provision  opens  the  door  for  retreat  after  the 
state  has  once  appropriated  property  under  the  provisions  of 
this  act.  The  state  engineer  and  the  canal  board  have  no  express 
authority  to  rescind  a  prior  appropriation  of  lands  for  canal 
purposes  nor  does  such  authority  exist  by  necessary  implication. 
The  statute  is  clear.  The  appropriation  is  deemed  complete 
from  the  time  of  the  service  of  the  notice  which  is  made  con- 
clusive evidence  of  the  taking  and  is  binding  on  all  concerned. 
When  the  lands  are  appropriated  the  owners  are  entitled  to  have 
their  damages  assessed  and  paid  in  money.  "  It  is  a  compul- 
sorj''  purchase  by  public  authority,  and  the  individual  receives 
money  in  the  place  of  the  property  taken  "  (People  v.  Adiron- 
dack Ky.  Co.,  160  N.  Y.  225,  238),  and  has  a  right  to  insist 
upon  payment.  (Jackson  v.  State  of  X.  Y.,  213  N.  Y.  34,  35, 
36.)  Service  of  the  notice  of  appropriation,  under  the  provisions 
of  the  statute,  is  "the  vital  act  appropriating  the  lands  for 
which  the  state  must  pay.''  (Ontario  Knitting  Co.  v.  State  of 
K  Y.,  205  ISi.  Y.  409,'  417.)  "As  to  the  quantity  of  estate 
acquired  by  the  state,  (for  the  use  of  the  state  canals)  I  enter- 
tain no  doubt  that  it  is  a  fee  simple."  (Eexford  v.  Knight,  11 
K  Y.  308,  314.) 

The  state  now  contends  that  the  title  to  land  appropriated 
under  the  Barge  Canal  Terminal  Law  vests  in  the  state  only 

11 
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when  the  compensation  to  be  paid  therefor  is  fixed  or  when  the 
Statute  of  Limitations  has  run  against  a  claim  for  such  com- 
pensation, and  that  the  state  may  abandon  the  appropriation  at 
any  time  before  title  vests.  The  substance  of  this  contention  is 
that  there  has  been  no  permanent  appropriation  of  claimants' 
lands;  and,  therefore,  the  claimants  have  no  vested  right  to 
compensation  except  as  damages  for  detention  only.  This  claim 
presents  an  extreme  view  of  the  conditions  imposed  by  implica- 
tion upon  the  power  of  eminent  domain;  rests  on  no  statute  and 
is  in  conflict  with  the  cases  cited  to  sustain  it.  Attention  is 
thus  called  anew  to  the  grave  detriment  to  the  very  existence  of 
government  which  might  result  from  interference  with  the  right 
of  the  state  to  take  private  property  for  public  use  and  also  to 
the  importance  of  protecting  private  rights  in  the  exercise  of 
such  power. 

The  act  contains  no  clause  expressly  declaring  at  what  state  of 
the  proceedings  the  owner's  title  is  divested,  and  it  has  been  held 
in  this  state  that  under  the  provisions  of  chapter  262,  Laws  of 
1817,  "  the  first  efficient  statute  under  which  our  great  system 
of  internal  improvements  was  commenced"  (15  Barb.  627,  642). 
the  fee  did  not  vest  in  the  state  until  the  payment  of  the  com- 
pensation. (Rexford  v.  Knight,  11  N.  Y.  308,  314.)  The  rea- 
son for  so  holding  was  that  the  statute  so  provided  —  not  that  the 
state  was  thus  constitutionallv  restricted.  The  case  held  also 
that  the  appropriation  was  complete  and  constitutional  althougb 
evidenced  only  by  actual  occupation  of  the  lands  for  canal  pui> 
poses  without  prior  payment  of  compensation. 

Private  property  shall  not  be  taken  for  public  use  without  just 
compensation.  (N.  Y.  Const,  art.  1,  §  7.)  This  limitation  does 
not  deny  the  power  of  the  state  to  take  to  itself  for  its  own  public 
use  the  absolute  title  to  specific  private  property,  provided  the 
statute  recognizes  the  absolute  right  of  the  owner,  upon  the  taking 
of  the  property,  to  just  compensation  and  makes  provision  for  the 
prompt  determination  and  payment  of  such  compensation  from 
the  public  funds.  (Rexford  v.  Knight,  supra;  Sweet  v.  Rechel, 
159  U.  S.  380,  404;  Crozier  v.  Knipp,  224  TT.  S.  290,  305,  306.) 
Xo  other  limitations  are  placed  upon  the  right  to  take.     Com- 
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pensation  is  not  a  condition  precedent  to  a  valid  appropriation. 
In  this  case  the  appropriation  was  not  tentative  or  temporary. 
It  was  "  complete."  The  plain  inference  and  clear  implication 
is  that  the  state  had  taken  all  and  could  take  no  more  and  that 
the  appropriation  of  lands  for  Barge  canal  terminal  purposes 
had  vested  the  title  in  the  state.  Canal  Law  (Cons.  Laws,  ch. 
5),  section  83,  provides  that  *' The  title  to  all  real  property 
permanently  appropriated  for  the  use  of  the  canals  of  the  state 
shall  be  vested  in  the  people  of  this  state."  The  fee  having  once 
passed  to  the  state,  neither  the  state  engineer,  the  canal  board  nor 
the  legislature  could  deprive  the  owners  of  their  constitutional 
right  to  compensation  in  money. 

But  there  is  a  further  sufficient  answer  to  the  state's  contention. 
Once  the  land  is  actually  taken,  the  owner  cannot  be  compelled 
to  take  it  back,  with  damages  for  its  detention  only.  (Hellen 
V.  City  of  Medford,  188  Mass.  42;  Kelly  v.  City  of  Waterbury, 
83  Conn.  270;  Wood  v.  Trustees  of  State  Hospital,  164  Penn. 
St.  159.)  The  state  may  contend  that  the  fee  to  claimants'  land 
has  not  vested  in  the  state.  That  does  not  help  the  situation. 
A  time  comes  when  the  right  to  compensation  is  fixed.  That 
time  is  when  the  taking  or  appropriation  is  complete.  "  The 
taking  and  a  fixed  right  to  compensation  must  coincide." 
(Chicago,  M.  &  St.  P.  E.  R.  Co.  v.  Wisconsin,  238  U.  S.  491, 
500.)  The  legislature  may  refuse  to  permit  the  condemnor  to 
discontinue  or  abandon  his  proceedings  without  being  held  for 
full  compensation  at  an  earlier  stage,  or  it  may  provide  that  the 
taking  shall  not  be  complete  Avtithout  payment  or  possession 
(York  Shore  Water  Co.  v.  Card,  102  Atl.  Rep.  321),  but  it  is 
powerless  to  say  that  after  the  taking  is  complete  there  can  be 
no  recovery.  (Matter  of  Commissioners  of  Palisades  Interstate 
Park,  216  N.  Y.  104.)  No  conflict  in  principle  arises  in  the 
reported  cases  although  the  conclusions  reached  are  not  in  har- 
mony. A  divergiity  of  opinion  exists  on  the  question  when  the 
rights  of  the  parties  become  vested.  An  apparent  conflict  in 
authorities  sometimes  arises  out  of  the  fact  that  the  state  does 
not  delegate  its  full  power  of  eminent  domain,  except  to  its  own 
governmental  agencies,  such  as  cities,  and  not  always  to  them, 
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and  that  the  right  to  tiike  and  to  abandon  is  limited  by  diifering 
statutory  regulations,  but  we  are  dealing  here  with  eminent 
domain  in  its  freest  sense,  unfettered  by  any  restriction  other 
than  those  imposed  by  the  Constitution  itself. 

The  right  of  eminent  domain  is  an  attribute  of  sovereignty 
which  requires  no  constitutional  recognition  and  is  unrestricted 
except  by  constitutional  limitations.  (Boom  Co.  v.  Patterson, 
98  U.  S.  403,  406.)  It  springs  from  the  necessities  of  govern- 
ment. But  the  necessity  extends  to  the  taking  only.  The  state 
may  well  exist  without  the  power  to  abandon  what  it  has  taken 
without  making  just  compensation.  The  obligation  to  reim- 
burse rests  upon  the  constitutional  right  of  the  individual.  When 
the  state  solemnly  appropriates  the  property  of  the  citizen  for  a 
great  public  need  without  paying  compensation  in  advance,  it 
is  not  contemplated  that  it  will  say  that  it  has  not  taken  the 
j>roperty ;  that  it  no  hmger  needs  it ;  that  the  owner  must  take 
it  back  because  he  has  no  vested  right  to  compensation.  Xo 
statutory  authority  to  abandon  existed  at  the  time  of  the  taking 
of  claimants'  land;  tlie  State  took  the  complete  title;  the  right 
to  compensation  l)ecame  vested.  The  elementarj^  requirements 
in  favor  of  property  rights  inflexibly  forbid  the  State  to  change 
its  sovereign  mind. 

The  judgment  should  be  reversed  and  the  determination  of  the 
Court  of  Claims  reversed,  and  a  new  hearing  granted  before  the 
Court  of  Claims,  with  cx)sts  to  claimants  in  all  courts  to  abide 
event. 

IIiscocK,  Ch.  J.,  Collin,  Cardozo,  Crane  and  Andrews, 
J  J.,  concur;  Cuddeback,  J.,  dissents. 

Judgment  accordingly. 


CLAIMS  DISPOSED  OF 

BY  THE 

COURT  OF  CLAIMS 

DURING  THE  YEAR  1917 


[325] 


CLAIMS  DISPOSED  .OF 


BY  THE 


COURT  OF  CLAIMS 


DURING  THE  YEAR  1917 


The  following  table  gives  the  claims  disposed  of  by  the  Court 
of  Claims  during  the  year  1917.  This  table  is  followed  by  (1)  a 
list  of  the  awards  filed  with  the  court  in  1917  by  retired  judges 
of  the  Court  of  Appeals  acting  as  oflScial  referees  under  chap- 
ter 229  of  the  Laws  of  1911,  and  (2)  a  statement  of  the  judg- 
ments entered  by  the  Court  of  Claims  in  1917  pursuant  to  the 
direction  of  the  Appellate  Division  of  the  Supreme  Court,  Third 
Department,  and  of  the  Court  of  Appeals. 

The  following  claims  were  disposed  of  by  the  Court  of  Claims 
during  the  year  1917: 

Claim  No.  Claimant  Amount  Claimed  Amount  Awarde 

14950       Acme  Eng.  &  Contract- 
ing Co $101  40  $75  00 

14884       Adams,  X.  W.,  &  ano.,  330  00  30  00 
2242-A  Adirondack     Elec.     Pr. 

Corp 25,000  00  5,306  51 

9237       Allen,   Charles  M 51,630  00  *  State 

668-A  American  T.  &  T.  Co.  .  700  00  464  93 

2168-A  American  T.  &  T.  Co.  .  1,000  00  411   85 

2504      Ai^s  Company    960  09  *  Dismissed 

•  The  word  '*  Slate "  signifies  that  the  isasiies  involved  in  the  claim  were 
tried  out  on  the  merits  before  the  Court  of  Claims,  that  the  Court  held, 
foUowing  the  trial,  that  the  claimant  had  no  cause  of  action  against  the 
State,  and  that  judgment  in  favor  of  the  State  dismissing  the  claim  has 
been  entered.  Generally  speaking,  the  word  "  Dismissed  "  signifies  that  the 
claim  was  dismissed  on  some  ground  not  going  to  the  merits,  as,  fur  instance, 
for  want  of  prosecution,  or  because  the  claim  had  been  adjusted  by  a  con- 
tract of  settlement  with  the  special  examiner  and  appraiser  of  canal-  lands. 
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01aim«  Disposed  of  in  1917 

Claim  No.                                 Claimant  Amount  Claimed 

1934-A  Auchenpaiigh,  Ruby  S., 

ind $13,734  50 

2076-A  Auspelmeyer,  Christian.  3,255  00 

14620       Austin,  Edward 66  00 

14693       Bach,  Peter  F 6,172  64 

1722-A  Bache,    J.    S.    &    Com- 
pany   9,772  16 

13757       Bailey,     Lucy     C,     as 

adm 428  61 

14512       Balducci,   Tonv,    an   in- 

fant 10,000  00 

648   *  "^ 

1786"\  1^^^^^^^^'  ^^^"^'>'  ^ 156,575  80 

9960       Bardol,  Frank  V.  E...  11,000  00 

1378-A  Barnard,  diaries  E....  6,364  29 

455-A  Barnhart,  Nettie  M....  19,500  00 

14934       Baron,  Joseph    2,000  00 

14462       Barry-,  Anna  J 2,075  40 

1537-A  Barry,  John  J 4,645  00 

8743       Barse,  Sarah  V 1,125  00 

9602       Barton,  Samuel  &  aiio..  3,500  00 

8092       Bass,  Abram 750  00 

14995       Bates,     Marv     Cornelia 

Howes 4,800  00 

9105       Bauer,  Charles  A 1,200  00 

10475       Bauman,  Bebecca  M.  .  .  830  00 

13992       Beaudoin,  Emma 664  50 

8771       Bebe,  Mary^,  et  al 7,339  55 

2245-A  Becker,    Charles    D.    & 

ano 3,500  00 

13759       Bedell,  Helen  C 600  00 

14925       Bedell,  Helen  C '      300  00 

2529-A  Beeman,   (Charles    2,383  00 

23S8-A  Bell,  John  J 437,200  00 

2771-A  Bellinger,   diaries 470  25 


Amount  Awarded 

Dismissed 

$500  00 

25  00 

1,000  00 

9,772   15 

State 

State 

9,015  96 

Dismissed 

State 

Dismissed 

State 

600  00 

State 

Dismissed 

Dismissed 

Dismissed 

1,300  00 

Dismissed 

325  00 

325  00 

Dismissed 

1,000  00 

150  00 

75  00 

872  10 

Dismissed 

470  25 


Claim  No. 

14232 

1-1:050 

14639 

2753-A 
15074 

2762-A 
14081 
10557 
10255 
13961 

1691- A 

14721 
14832 
14060 
14263 
14070 
13990 

2759-A 

2462-A 
2558-A 

13869 

13870 

13871 

14746 

14513 

8261 

9647 
333-A 

1430-A 
14951 
14731 
14744 
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Claims  Disposed  of  in  1917 

Claimant  Amoint  Claimed 

Bellinger,  Earl  J $200  00 

Belmont,  August,  et  al.  74  20 

Benedict,  Hovey    4,697  00 

Bennett,  Thomas  H.   . .  '    1,292  79 

Benson,  Helen  C 2,500  00 

Beyer,  George 524  00 

Bever,  Biissell  R.,.&c..  7,170  00 

Bierson,  Dora,  et  al...  1,000  00 

Blackford,  F.  C 10,000  00 

Blass,  James  J 165  00 

Blood,    Sylvester   L.,    & 

ano 2,343  40 

Boak,  George  A.,  &  ano.  150  00 

Rogardus,  Elmer 512  00 

Borden,  Fred 97  75 

Bornt,  Ellen  J.,  et  al.  .  100  00 

Borsky,   Mary    52  50 

Bosworth,     William,     & 

ano 2,000  00 

Bradley,    Frank   M.,   & 

ano.' 7,000  00 

Bradley  Contracting  Co.   1,714,215  50 

Bradt,  A.  S.  Vedder. .  .  5,430  40 

Bradt,  Margaret,  &  ano.  3,131  00 

Bradt,  Margaret,  &  ano.  389  90 

Bradt,  Margaret,  &  ano.  2,830  00 

Brady,  Owen  C,  et  al. .  7,250  00 
Brady     Oltarsh     Const. 

Co.,  Inc 3,057  50 

Brandow   Printing   Co.  6,874  36 

Brandow   Printing   Co.  231,000  00 

Branson,   Richard    ....  483  50 

Brehm,  Herman  F.    .  .  .  2,500  00 

Bresnahan,   Cornelius    .  593  86 

Brisbane,  James    300  00 

Brogan,  William,  &  ano.  1,153  00 
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Amount  Awarded 

$100  00 

74  20 

4,697  00 

859  09 

350  00 

Dismissed 

800  00 

Dismissed 

Dismissed 

55  00 

2,343  40 

Dismissed 

20  00 

55  00 

Dismissed 

45  00 

Dismissed 

400  00 

535,000  00 

Dismissed 

1,780  00 

260  00 

1,710  00 

3,800  00 

2,400  00 

Dismissed 

35,000  00 

Dismissed 

Dismissed 

251  93 

300  00 

400  00 


'>'3()  New  York  State  Coikt  ok  Claims 

Claims  Disposed  of  in  1917 

Claim  No.                                 CUimant  Amount  Claimed 

2405-A  Br(K)ks,  William  B.  .  .  .  $1,348  70 

143*54        Brosemer,  Margaret  A.  7,500  00 

2839-A  Brosemer,  Sophie  C.   .  .  4,500  00 
14572       Brotsch,       Frank       V., 

Company 4,033  52 

14064       Broughton,  Elmer 181  00 

8951       Brown,  Arnold  H 50  00 

14674       Brown,       Williams      & 

Burbank 901  91 

1938-A  Buell  &  McDonald 2,083  40 

14217       Buhrmaster,     Frederick 

W 2,200  73 

1606-A  Bulger,  Charles  X.    ...  23,314  10 

2332-A  Burger, -Richard  E.  ...  13,567  38 

1994-A  Burhyte,  George  A.   .  . .  100  00 

205 6- A  Burhans,  George  M.    .  .  450  00 
7326       Burt     Olney     Canning 

Co.,  The 17,126  84 

1093-A  Byrnes,  Michael  2,470  00 

14989       Byrnes,   Michael    2,470  00 

13877       CahiU,    Timothy   F.,   & 

ano 1,437  00 

14739       Campbell,  11.  G.,  &  Co.  132  00 

1925-A  Carey,  William  A 933  20 

19(Jf,-A  Carl  Company,  The  .  .  .  3,157  62 
9561       C-arpenter,   Julia   E.,   & 

ano 9,830  00 

14097       C^iri)enter,   Xellie    253  25 

22S7-A  C^arawell,   Xathaniel    .  .  821  00 

14008       Case,  Josephine   164  00 

13960       Cater,  Charles   200  00 

2719-A  Cayuga  &  Susquehanna 

R.  R.  Co.,  The 1,500  00 

1937-A  Chalmers,    II.    B.    Co., 

The 393  60 


Amount  Award«d 

State 
Dismisse<J 
Dismissed 

$2,218  51 
65  00 
10  00 

901  91 
Dismissed 

Dismissed 

Dismissed 

4,887  09 

Dismissed 

100  00 

State 

Dismissed 

925  00 

650  00 

132  00 

883  20 

3,000  00 

Dismissed 
110  00 
750  00 

Dismissed 
100  00 

513  50 
150  00 


Claim  No. 
14479 

14664 
9725 

14956 

633-A 
2057-A 

1483;5 
9919 

14092 

1:^962 
1674-A 

14292 

14264 
1965-A 
1969-A 

13809 

14089 

14716 
2155-A 
2483-A 
2713-A 

14004 
2060-A 

13974 
1996-A 

14615 
15022 
293-A 

1680-A 
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ClaiiiM  l)i»p<:^siMl  nf  in  1017 

Claimant  Amount  Claimed 

(%amplain    Eng.     Coii. 

Corp .  $5,818  14 

Chauncev  &  Co 1,215  59 

Chautricki,      Peter,      & 

ano 54  25 

C'healey,  Earl  &  Ileim- 

bach,    Inc 20,238  58 

Christian,  Robert  O.   .  .  1,600  00 

Christiance,  Frank    .  . .  1,500  00 

Chubb,  Albert  J 170  00 

Chubb,  Edwin  A 1,500  00 

Clancy,  John  E 848  35 

Clark,   Amos    187  00 

Clark  Witbeok  (^o 1,963  25 

Clough,  Lillian  M.    . . .  1,500  00 

Clute,  James  S.,  as  exec.  350  00 

Clute,  Josephine  M.  .  .  1,520  00 
Cohen,    Edward    F.,    & 

ano 18,254  76 

Cohen,  Ida,  an  infant .  .  5,000  00 

Cokely,  Joseph 224  75 

Coler,  Bird  S.,  &c 495  89 

Columbia  Distilling  Co.  67,555  00 

Columbia  Distilling  Co.  15,000  00 

Columbia  Distilling  Co.  125,000  00 

Cooper,  Florence 439  50 

County        Construction 

Co 1,300  00 

Craft,   Earl   Fred 5,055  00 

Crane  Veeder  Company, 

The 879  72 

Crump,  Elliott 250  00 

Daansen,   Mary    2,000  00 

Danes,    Samuel    A.,    & 

ano 10,000  00 

Danes,  Samuel  A 3,048  25 
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Amount  Awarded 

$3,583  47- 
1,215  59 

Dismissed 

15,309  21 

Dismissed 

750  00 

15  00 

150  00 

175  00 

79  00 

1,600  00 

800  00 

Dismissed 

Dismissed 

16,954  76 
150  00 
175  00 
495  89 

21,500  00 
State 

15,000  00 
250  00 

1,300  00 
250  00 

550  00 

250  00 

Dismissed 

350  00 
Dismissed 
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Claim  No. 
14S34 

14508 

i:3S:J8 

14058 

14484 

14287 

14007 
2G:57-A 
2  63  8- A 

13971 

1422() 
2333-A 
6(524 
2581-A 
2  5  80- A 
1929-A 
1971-A 

14893 

1231-A 

2055-A 

9233 

9239 

1694-A 

15054 
14061 

9981 
140S6 

2785-A 
14428 

13S-A 
1181-A 


Xew  Yoijk  State  Court  of  Claims 

Claini/s  Disposed  uf  in  1917 

Claimant  Amount  Claimed 

Daiin,  Jay  B $900  00 

Davey,  Peter    5,000  00 

Davidson,  Frederick   .  .  717  30 

Davignon,  Frank 155  40 

Davison,  John   400  00 

Deas\',  John  E 5,020  25 

DeFeo,  Frank    1,000  00 

DeGraaf,  John  G 500  00 

DeGraaf,  John  G 2,306  50 

Delaware      &      Hudson 

Co.,  The 1,150  00 

Denman,  Wilbur 135  00 

DePerrior,  Victor  E.  .  .  254  50 

Derrick,  Joseph 1,587  00 

Deuell,  Anna  B 25,000  00 

Deuell,  George  E 2,180  30 

Devendorf,  Porter 2,100  00 

Diamond  Xoveltv  Co.   .  466  40 
Dickinson,  Lynford  M., 

&c 94  00 

Dickson,  Bertha  E.    ...  1,261  00 

Dickson,  Bertha  E.   .  .  .  1,589  00 

Dilts,  Frank  B.,  &  ano.  51,620  00 

Dilts  Machine  Works..  80,503  90 
Dominick,     George     F., 

.     Jr.,   et   al 561  61 

Donigan,  John,  &  ano.  .  500  00 
Donovan,      Daniel,      as 

agent 2,748  00 

Doty,  Edwin  A 3,000  00 

Downev,  ilav 93  00 

Doyle,    Bernard    200  00 

Dunij)hrey,  Michael, 

ex(x*.,  &c 1,000  00 

Dunham,   George   E.    .  .  20,424  24 

Dunham,  (reorge  E.    .  .  67  00 


Air. cunt  Awarded 

$62   50 

State 

600   00 

6o  00 

260  00 

3,520  25 

683  75 

75  00 

1,025  00 

Dismissed 

45  00 

160  00 

66  45 

1,800  00 

1,103  00 

Dismissed 

387  00 

94  00 

Dismissed 

500  00 

State 

State 

561  61 
100  00 

150  00 

State 

73  00 

Dismissed 

200  00 
Dismissed 
Dismissed 
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Claims  Di&poeed  of  in  1917 


Claim  No. 

1182-A1 


Claimant 

r 

9rF^7  A  ["I^ii^^^^j  George  E.    .  J 

J  L 

15096  Dunham,  Sardis  A.  .  .  . 
14464  Dunigan,  James,  &  ano. 
14955       Dunkirk      Construction 

Co 

79  6- A  Dunmore,    Watson     T., 

exec.,  &c 

9243       Dutcher  Machine  Works 

1940-A  Dworsky,  Max 

2389-A  Eaton,    Bradlev    L.,    & 

ano 

2012-A  Edwards,      Commodore 

C,  &  ano 

2054-A  Eisenberg,    Ida    D.,    & 

ano 

592-A  Elbe,  Max  H 

13958    •  Ellis,  Elias 

2725-A  Ellis,  Erna 

14651       Empire  Coarse  Salt  Co. 

8 60- A  Empire  Engineering  Co. 

15188       Empire        Engineering 

Co.,    Inc 

2555-A  Empire         Engineering 

Corp 

358-A. Empire  Equipment   Co. 
103  5- A  Empire     United     Rail- 
ways, Inc 

1504-A  Empire    United      Rail- 
ways,   Inc 

10117       Ennis,  Emily 

14142       Everett,    Daniel    S.,    & 

ano 

14980       Fagan,  James,  as  adm., 

&c 

2306-A  Fairport,  Village  of   .  . 


Amount  Claimed 

$11,383  00] 
32,867  35 
418  00 
3,500  00 


951  20 

200  00 

40,903  90 

3,909  75 

450,136  00 

5,645  75 

850  00 

7  00 

150  00 

510  00 

50,000  00 

178,754  61 

7,807  10 


Amount  Awards 

$9,000  00 

Dismissed 
1,000  00 

705  04 

Dismissed 

State 

1,100  00 

Dismissed 

500  00 

250  00 

Dismissed 

60  00 

State 

12,730  00 

Dismissed 

6,779  85 


21,716 

00 

State 

3,086 

50 

Dismissed 

20,800 

00 

Dismissed 

515 

00 

Dismissed 

68 

27 

Dismissed 

3,000  00 

85  00 
4,345  06 


475  00 

50  00 
1,800  00 
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Claim  No. 
983-A 

1306-A 
357-A 
13950 

1923-A 
14079 
14748 

14319 

1702-A 

535-x\ 

14939 

14329 

14108 
1979-A 
2261-A 
2394-A 

10795 

14848 
169 3- A 

203  2- A 
14100 
14170 
14096 
14638 
14434 

9234 
14571 
14930 

9956 

1719-A 


New  York  State  Court  of  Claims 

Of  aims  Di^iposed  of  in  1917 

Claimant  Amount  Claimed 

Falduto,  Doinenico   . . .  $600  00 

Farrand,  Louise  H.    . .  1,000  00 

Federal  T.  &  T.  Co.  ...  2,949  83 

Fellows,  Hannah,  k  ano.  9,156  00 

Fernet,  Emily   355  78 

Finnan,  John  A 146  00 

Fischette,     Thomas,     & 

ano 662  25 

Fish,    Robert    B.,    ind., 

&c 677  25 

Fitchburg  R.  R.  Co.,  & 

ano 250,000  00 

Fitzgerald,  William  . . .  3,300  66 

Flood,    Henry    3,500  00 

Fl}Tin,  Jeremiah,  &  ano.  2,000  00 

Flynn,  William  F.  .  .  .  1,500  00 

Ford,  R.   T.,  Company.  93,397  95 

Fort  Edward,  Town  of.  2,053  90 
Fort     Miller     Pulp     & 

Paper   Co 5,000  00 

Fowler,  Vincent 1,500  00 

Frankfeld,  Louis 317  43 

Franklin,    W^illiam    B., 

et   al 1,061  99 

Frasier,  George 114  50 

Freeman,   Addie,  &c.  . .  143  00 

Freer,  William  B 784  00 

Freihofer  Baking  Co.    .  269  00 

Frost,  B.  Y.,  &  ano.  ...  99  84 

Fulton,  City  of 110,000  00 

Gage,  Frederick  A.    ...  209,735  00 

Gale,  Thomas  K.,  et  al.  785  00 

Gale,  Thomas  K,  &  ano.  39,574  00 
Gardner,    Elizabeth,    an 

infant,   &c 10,000  00 

Gates,  Charles  G.  et  al.  12,218  13 


Amount  AwaKted 

Dismissed 

$300  00 

1,462   98 

Dismissed 

150   00 

110   00 

450   00 

Dismissed 

75,000  00 

150  00 

1,600  00 

354  00 

Dismissed 

40,000  00 

1,750  00 

3,690  87 

Dismissed 

317  43 

1,061  99 

75  00 

90  00 

Dismissed 

194  00 

99   84 

Dismissed 

State 

Dismissed 

15,548  80 

Dismissed 
12,161   92 


Claim  No. 

14417 

14937 

ir>977 

14555 

15045 
2330-A 
2030-A 

14652 

14077 

14549 

14065 
2040-A 
169  7- A 
1932-A 

14099 

10077 
241 1-A 
1385-A 
753-A 
7047 
1804- A 
1855-A 

13949 

14949 

14177 

14066 

14680 
2334tA 

U506 

9782 
9781 
779-A 
7  80- A 
5  5- A 
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Claims  Difipueeil  uf  in  1017 

Claimant  Amount  Claimed 

Geisonhoner,  Henry    .  .  $1,000  00 

Gelett,  Joseph,  &  ano.  .  1,460  00 

General  Electric  Co.   .  .  1,500  00 

General  Electric  Co.   .  .  2,500  00 

George,   Henrj^    1,120  47 

Gerth,   Herman    95  00 

Giddings,  Fay  N 200  00 

GiflFord,   Jennie    800  00 

Glen,  Harriet  E 4,053  12 

Glindmeyer,    Ferdinand  6,200  00 

Glinsky,  Joseph 405  00 

Glock,  Catharine 1,000  00 

Goar,  F.  St 94  00 

Goldburgh,    Marcus  M.  1,266  60 

Goldstock  &   Hershman  320  00 

Goodwin,   Franklin   X.  838  40 

Gordon,  John  H 2,829  87 

Graham,   Mary    10,000  00 

Greason,   Sarah  ' . .  1,782  00 

Green,    Adelbert    450  00 

Green,  Adelbert 14,000  00 

Green,  Belle  H 500  00 

Griffin,  John,  et  al.   ...  1,500  001 

Griffin,   Adelbert    500  00  J 

Griffin,  John  B.,  et  al.  4,000  00 

Grozoski,   Stephen 200  00 

Guion,  John  M 4,000  00 

Guthrie,  Keith  0 580  50 

Hailes,  Theodore  C,  Jr.  5,317  37 

Hall,  Douglas  J.,  &  ano.  1,523  00 

Hall,   Eliza    823  00 

Hallett,  Albert  B 2,500  00 

Hallett,  Albert  B 500  00 

Halloway,  Barbara, 

exec.,  &c 10,000  00 
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Amo  nt  Awarded 

State 

$100  00 

600 

00 

677 

00 

550 

00 

95 

00 

35 

00 

Dismissed 

500 

00 

Dismissed 

237 

25 

Dismissed 

85 

00 

Dismissed 

175 

00 

474  00 

2,254 

11 

296 

00 

130 

00 

Dismissed 

3,650 

00 

State 

500 

00 

2,000 

00 

75 

00 

3,000 

00 

355 

50 

2,750 

00 

100 

00 

175 

00 

Dismissed 

Dismissed 

1,050  00 
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Xew  York  State  C^oubt  of  Claims 

OlaiiTM  Difiipoeed  of  in  1917 

Claimant  Amount  Claimed 

Halsted,  Kichard 

Haines,  et  al $438  55 

Hammond,  Elizabeth.  .  .  2,004  75 

Hanlon,  Claude 470  00 

Hanmer,  Lee  F 344  00 

Hardin,  Emmor  C.  .  .  .  3,000  00 
Harlem    River    Lumber 

and         Woodworking 

Company 160,640  00 

Harrington,   Isaiah    .  .  .  300  00 

Harris,  Anna  M.,  &c.  .  25,000  00 

Harrison,  James  L.   .  .  .  19,500  00 

Hart,   Adniram    31,900  00 

Haselo,  John  W.,  et  al.  200  00 

Haselo,  John  W.,  et  al  50,000  00 

Hassler,  Christian   ....  100  00 

Hassler,  Christian 200  00 

Havert,  Isaac 117  00 

Hay  den,    Frank   M.,    et 

al 433  17 

Ilaynes,  Ettie,  as  exec., 

&c 1,000  00 

Ilaynes,   Ettie    200  00 

Iledstrom,  Anna  M.,  et 

al 1,500  00 

Ileitkamp,   Henrj^    ....  1,014  50 

Ilemminger,  George  R.  .  150  00 

Ilennessv,  Ellen  C.  .  .  .  180  00 
Ilerlihy,  John  J.,  Const. 

Co 15,067  74 

Hernsheim,  Alfred  J.,  fr 

Co 2,262  20 

Hess,   S.   F.,   Company.  500  00 

Ilickov,    Alice    550  00 

Hickok,   George    5,105  00 

Higgins,   Charles    825  00 


Claim  No. 

1692-A 

2527-A 
2102-A 
1976-A 
14415 
2387-A 


14671 

1388-A 
471- A 

2218-A 
14489 
14490 
14891 

2219-A 
14621 
15044 

2223-A 

14667 
14168 

1945-A 
14633 

9409 
14576 

14887 

8860 
14S:55 
2627-A 

8253 


Amount  Awarded 

$438  55 

160  00 

125  00 

Dismissed 

Dismissed 


Dismissed 

35  00 

Dismissed 

Dismissed 

Dismissed 

200  00 

Dismissed 

100  00 

100  00 

30  00 

173  27 

75  00 
75  00 

Dismissed 

Dismissed 

119  00 

Dismissed 

5,000  00 

2,262  20 

Dismissed 

62  50 

250  00 

Dismissed 


Claim  No. 

15075 
1395a 

14622 
15123 
2650-A 

10853 
14916 

8034 

2904 

812-A 

13896 

13982 

14083 

8256 

2517-A 
14575 

14328 
14184 

9236 

8190 
14460 

9437 
14933 

8937 
14401 
14976 

2712-A 
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C]aim«  Diepooed  of  in  1917 

Claimant  Amount  Claimed 

Higgiiis,  David  T $200  00 

Hiler,    William    II.,    & 

ano 925  00 

Hinckley,  Arthur 56  25 

Hinds,   Charles    9135  00 

Hinds,  Thomas,  as  trus- 
tee    46,500  00 

Hix,  Adam,  et  al 10,000  00 

Hoffman,  Adeline 7,500  00 

Hoffman,  Andrew ^00  00 

Holmes,   Edgar    470  00 

Hope,   Samuel    254  00 

Hopkins,  Richard    ....  641  70 

Hornby,  Deborah  C.   .  .  2,506  35 

Horstman,  Clara 911  60 

Hosley,  Bert  F 406  00 

Hotchkiss,  George  F.  .  .  1,800  00 
Hotchkiss^      Willis,      & 

Ors 5,000  00 

Hough,  Katie  M.,  et  al.  700  50 

Hulburt,  Thomas  L.   .  .  1,750  00 

Hunter  Arms  Company  156,655  00 

Hunter,  Emma  V 200  00 

Hunter,  William  W.   .  .  1,064  00 

Hurst,   Oliver    8,257  33 

Hydraulic    Race    Com- 
pany    350  00 

Ilyland,  Thomas  M.,  & 

ano 3,698  17 

Hyland,  Thomas  M.,  & 

ano 8,775  67 

Independent       Brewing 

Company 10,000  00 

Industrial         Distilling 

Company '. .  200,000  00 
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Amount  Awarded 

$165  00 

350  00 
20  00 

287  25 

2,500  00 

Dismissed 

500  00 

25  00 

Dismissed 

Dismissed 

581  70 

450  00 

205  00 

Dismissed 

300  00 

Dismissed 
250  00 

Dismissed 
State 

Dismissed 

Dismissed 
500  00 

200  00 

Dismissed 

3,061  05 

1,300  00 

2  ,500  00 


338  New  Voijk  State  Court  of  Claims 

Cliiinifi  I)i»p<)«wl  of  in  1917 

Claim  No.                                Claimant  Amount  Claimed 

2675-A  Interlake    Tissue    Mills 

Company $16,805  00 

14746       Jacobs  &  Co.,  R.  J 512  67 

14260       Jaqueth,  Mayuard  A.    .  400  00 
2541-A  Jedrzejeski,    Martin,    & 

ano 801  50 

2516-A  Johnson,  John  E 18,351  25 

10366       Jones,  Alida  E 500  00 

13862       Jones,  Carrie,  et  al 1,551  75 

13923       Jones,  Charles  F 800  00 

14496       Jordon  Electric  Light  & 

Power  Company    .  . .  6,000  00 
2165-A  Kahlen,      Cornelius     & 

ano 188,655  96 

14006       Kasper,  Charles 589  50 

14698       Keech,    Loew    &    Com- 
pany   1,910  69 

14340       Keefe,  Daniel  1 9,035  00 

1486-A  Keegan,  Martin 400  00 

14345       Keegan,  Martin 1,600  00 

14088       Keeler,  Lily 566  50 

9497       Keeler,  Peter,  Building 

Co 805  43 

2225-A  Keeler,  Peter,  Building 

Co 380  50 

13986       Kelley,  Daniel  A.,  et  al.  210  00 

13779       Kelly,  John  F 10,000  00 

15038       Kelly,  John  S.,  &  Eliz. 

Kelly 12,000  00 

14836  Kelly,  Sidney  J.,  &  ano.  912  00 
959-A  Kemeter,  Charles  IL..  4,000  00 

2567-A  Kendall  &  Whitlock.  . .  586  73 

14837  Kennedy,  Margaret   ...  420  00 
14936       Kerbaugh,  11.   S.,  Inc..  975  46 

13963       Kilgus,  George  E 185  00 

15005        King,    Annie    200  00 


Amount  Awarded 

Dismissed 

$512  67 

190  00 

150  00 

12,736  75 

Dismissed 

Dismissed 

State 

State 

State 
300  00 

1,910  69 

Dismissed 

Dismissed 

225  00 

300  00 

805  43 


250 

00 

State 

600 

00 

6,500 

00 

125 

00 

Dismissed 

586 

73 

30 

00 

State 

67  00 

75 

00 

Claim  No. 

2528-A 
2524-A 

13972 

13833 

14785 

14623 
17 20- A 

2335-A 

1721-A 
637-A 
14931 

2336-A 

14882 
2518-A 
1698-A 

14375 

15101 
1904-A 

743-A 

8142 
14054 

1689-A 

2337-A 

1592-A 
15148 
15149 
14625 
15  5- A 

15  54- A 

9785 

1695-A 
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Clainui  DrnptMed  of  in  1917 
Claimant  Amount  Claimed 

King,  Frank  E ...  $1,056  00 

King,  Olive 1,025  00 

Kline,  Jennie  E 200  00 

Klossner,  David 725  00 

Klossner,  David 725  00 

Kneut,  Peter 200  00 

Kohn,    Alfred    J.,    and 

Edwin  H.  Kohn,  etc.  14,087  32 
Kraemer,   Minna  New- 
ling  310  00 

Laidlow,  James  L.,  et  al.  4,285  56 

Lamay,  George,  &  ano.  300  00 
Langan        Construction 

Corporation 6,326  87 

Langford,  William  J.,  & 

ano 1,018  75 

Lannan,  James    200  00 

Lanning,  Charles 4,200  00 

Lapsley,  Howard,  et  al.  1,097  58 

Larrabee,  Louis 6,312  40 

Lawson,  Joseph  A 1,333  34 

Leamon,     Harvey     and 

Emma 81,000  00 

Lent,  Raymond  S 75  00 

Leonard,  Katharine  .  . .  2,000  00 

Leonard,  Lora 103  00 

Levy,  Leo 236  22 

Lewis,  Dorcas    488  00 

Liddle,  Anna  R 2,500  00 

Lince,  Elizabeth  M.  .  . .  3,500  00 

Lince,  Elizabeth  M.   ...  4,200  00 

Lindstrom,  Conrad  E.  .  865  00 

Lipsett,    Susie    5,000  00 

Lipsett,  William  S.   . . .  5,000  00 

Little,  Clara  M 1,048  00 

Loeb,  Otto   .  ■ 600  00 
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Amount  Awarded 

$200  00 
155  00 
Dismissed 
195  00 
195  00 
125  00 

12,403  62 

175  00 

4,285  56 

Dismissed 

3,447  94 

245  82 

60  00 

25  00 

1,097  58 

1,950  00 

1,333  34 

Dismissed 

Dismissed 

Dismissed 

40  00 

236  22 

175  00 

Dismissed 

2,700  00 

Dismissed 

250  00 

3,500  00 

1,863  00 

100  00 

600  00 


;540 


Claim  No. 

2791-A 

14724 

10H99 

14:^3:3 
2038-A 
1715-A 
197;i-A 

14169 
2134-A 
2270-A 
1683-A 

15144 
8735 

14080 
1966-A 
9900 

10652 

10653 

14737 

2419-xV 
14637 

2740-A 

14941 

14942 

2407-A 
1943-A 

14403 
13793 
15- A 
140- A 


New  Yobk  State  Coubt  of  Claims 

Claini«  EHsfpoeed  of  in  1917 

Claimant  Amount  Claimed 

Lohmeyer,  Henry    ....  $535  00 

Lohmever,  Ilenrv    ....  100  00 

Long,  John,  et  al 2,554  50 

Long,  John,  Jr.,  et  al.  .  2,553  00 

Luekhurst,  Charlotte  T.  150  00 

Ludwig,  Levi  A 244  00 

Luther,  Edward 285  50 

Lynch,  William  A 1,680  00 

Lynn,  Elizabeth 200  00 

Lyons,  William  J 895  75 

McAuliff,  Edward  F.    .  2,273  00 

McClung,  Benjamin    .  .  3,150  00 

McCluskey,    Katherine.  11,665  75 

McCuUough,   Eliza    ...  805  00 

McDermott,  Michael  K  1,934  00 

McDonald,  John    1,000  00 

McGrath,      Mary      E., 

admx 15,000  00 

McGrath,       Mary      E., 

admx 10,137  00 

McLaughlin,  George   .  .  1,412  50 

McMahon,   John    3,000  00 

Mabon  &  Company.  .  . .  300  22 
Macarello,      Anna,      by 

guardian 10,000  00 

Mac  Arthur     Bros.     Co., 

and  Lord  Electric  Co.  121,609  72 
Mac  Arthur    Bros.     Co., 

and  Lord  Electric  Co.  34,371  04 

MacDonald,  Kobert.  .  .  .  1,837  20 
Mahonv,       (^harles,      & 

Company,  Tnc 2,650  34 

Maitland,  David,  et  al.  1,000  00. 

Majourske,  Matthias   .  .  247  00 

Manion,  Martha  II.   .  .  .  13,179   15 

M anion,  Martha  IL   ...  4,015  00 


Amount  Awarded 

$212  50 
75  00 

Dismissed 
714  28 
140  00 
244  00 
115  00 

Dismissed 

Dismissed 

895  75 

600  00 

3,150  00 

Dismissed 
150  00 

Dismissed 
625  00 

State 

State 

1,412  50 

259  32 

300  22 

541  00 

30,946  66 

9,188  49 
State 

Dismissed 

250  00 

€L7  00 

1,510  30 

181  50 


Claim  No. 

1998-A 
14966 
13873 
14917 
13796 

^150861 

'  10235] 

1981-A 

2094-A 

1686-A 
14110 
14211 

9238 

1935-A 

2259-A 

2260-A 

15043 

14235 
10047 
13841 

1684-A 
14624 

2741-A 

8221 
14405 

240  6- A 
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Oainu  Disposed  of  in  1917 
Claimant  Amount  Claimed 

Manion,  Martha  H $9,000  00 

Manion,  Martha  II.   ...  401  40 

Manning,  Eileen    138  33 

Mapstone,  Charles  E.    .  540  00 
Marienkiewicz,          An- 
thony    241  00 

Marks,  Jethro    JJ^  JJ 

Marshall,   James  G.,  et 

al 8,288  52 

Marshall,     William,     & 

ano 199  50 

Martin,   Conrad    2,109  80 

Martin,  Thomas  J 1,254  00 

Maser,  Adam 1,015  35 

Mason,    George    E.,    & 

ano 80,503  90 

Mattison,    P.    Scott,    & 

ano 2,011  00 

Maurer,    Bernhardt,    et 

al 55,000  00 

Maurer,    Bernhardt,    et 

al 9,000  00 

Maynard,     Ida    M.,     & 

ano.,  as  admxs.,  etc..  250  00 

Mecornev,  David  B.  .  .  .  163  00 

Medina,  Village  of .  .  .  .  27,600  00 

Medina,  Village  of 10,003  00 

Melber,  Ernest  F 303  25 

Menzner,   John    190  00 

Mercaldi,  Flora 10,000  00 

Merritt,  Etta  L. 200  00 

Messig,  Charles 1,540  25 

M.   E.   Church  of  Min- 

etto 1,282  25 
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Amotmt  Awarded 

$451  20 

22  80 

Dismissed 

State 

60  00 
175  00 

8,288  52 

110  00 
Dismissed 

850  00 
Dismissed 

State 

Dismissed 

Dismissed 

Dismissed 

Dismissed 

Dismissed 

9,731  73 

2,000  00 

Dismissed 

90  00 

216  00 

Dismissed 

Dismissed 

State 
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Claim  No. 
14834 

14568 

13838 

14058 

14484 

14287 

14007 
2637-A 
2  63  8- A 

13971 

14226 
2333-A 
6624 
2581-A 
2  5  80- A 
1920-A 
1971-A 

14893 

123 1-A 

205 5-A 
9233 
92e39 
1694-A 

15054 
14061 

9981 
140S6 

2785-A 
14428 

13  8- A 
1181-A 


Xew  Yojjk  State  Court  of  Claims 

Claims  Di»pc»ed  of  in  1917 

Claimant  Amouot  Claimed 

Daim,  Jay  B $900  00 

Davey,  Peter    5,000  00 

Davidson,  Frederick   .  .  7l7  30 

Davignon,  Frank 155  40 

Davison,  John   400  00 

Deasy,  John  E 5,020  25 

DeFeo,  Frank    1,000  00 

DeGraal  John  G 500  00 

DeGraaf,  John  G 2,306  50 

Delaware     &      Hudson 

Co.,  The 1,150  00 

Denman,  Wilbur 135  00 

DePerrior,  Victor  E.  .  .  254  50 

Derrick,  Joseph 1,587  00 

Deuell,  Anna  B 25,000  00 

Deuell,  George  E 2,180  30 

Devendorf,  Porter 2,100  00 

Diamond  Novelty  Co.   .  466  40 
Dickinson,  Lynford  M., 

&c 94  00 

Dickson,  Bertha  E.    .  .  .  1,261  00 

Dickson,  Bertha  E.   .  .  .  1,589  00 

Dilts,  Frank  B.,  &  ano.  51,620  00 

Dilts  Machine  Works..  80,503  90 
Dominick,     George     F., 

.     Jr.,  et  al 561  61 

Donigan,  John,  &  ano.  .  500  00 
Donovan,      Daniel,      as 

agent '.  2,748  00 

Doty,  Edwin  A 3,000  00 

Downev,  Jlav 93  00 

Doyle,   Bernard    200  00 

Diiniph  rev,  M  ichael, 

exec.,  &c 1.000  00 

Dunham,  George  E.    .  .  20,424  24 

Dunham,  George  E.    .  .  67  00 


Amount  Awarded 

$62  50 

State 

600  00 

65  00 
260  00 

3,520  25 

683  75 

75  00 

1,025  00 

Dismissed 

45  00 

160  00 

66  45 
1,800  00 
1,103  00 

Dismissed 
387  00 

94  00 

Dismissed 

500  00 

State 

State 

561  61 
100  00 

150  00 

State 

73  00 

Dismissed 

200  00 
Dismissed 
Dismissed 
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Claims  Di&posed  of  in  1917 


Claimant 


Dunham,  George  E.    .  J. 


Claim  No. 

1182-A' 
2667-A 

15090  Dunham,  Sardis  A.  .  .  . 
14464  Dunigan,  James,  &  ano. 
14955       Dunkirk      Construction 

Co 

796- A  Dunmore,    Watson    T., 

exec.,  &c 

9243       Dutcher  Machine  Works 

19 40- A  Dworsky,  Max 

2389-A  Eaton,    Bradley    L.,    & 

ano 

2012-A  Edwards,      Commodore 

C,  &  ano 

2054-A  Eisenberg,    Ida    D.,    & 

ano 

592-A  Elbe,  Max  H 

13958    '  Ellis,  Elias 

2725-A  Ellis,  Erna 

14651       Empire  Coarse  Salt  Co. 

860-A  Empire  Engineering  Co. 

15188       Empire        Engineering 

Co.,    Inc 

2555- A  Empire         Engineering 

Corp 

358-A. Empire  Equipment   Co. 
1035-A  Empire     United     Rail- 
ways, Inc 

1504-A  Empire    United      Rail- 
ways,   Inc 

10117       Ennis,  Emilv 

14142       Everett,    Daniel    S.,    & 

ano 

14980       Fagan,  James,  as  adm., 

&c 

2306-A  Fairport,  Village  of   .  . 


Amount  Claimed 

j  $11,383  00 
[  32,867  35 
418  00 
3,500  00 

951  20 

200  00 

40,903  90 

3,909  75 

450,136  00 

5,645  75 

850  00 

7  00 

150  00 

510  00 

50,000  00 

178,754  61 

7,807  10 


3,000  00 


85  00 
4,345  06 


Amount  Awarded 

$9,000  00 

Dismissed 
1,000  00 

705  04 

Dismissed 

State 

1,100  00 

Dismissed 

500  00 

250  00 

Dismissed 

60  00 

State 

12,730  00 

Dismissed 

6,779  85 


21,716 

00 

State 

3,086 

50 

Dismissed 

20,800 

00 

Dismissed 

515 

00 

Dismissed 

68 

27 

Dismissed 

475  00 

50  00 
1,800  00 
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Claim  No. 

858-A 
892-A 
1204-A 
125 1-A 
1287-A 
1374-A 
1417-A 
1456-A 
1483-A 
1499-A 
1774-A 
1775-A 
209  5-A 
2097-A 
2 164- A 
225  5-A 
2376-A 


New  York  State  Court  of  Claims 

OTaimfl  DispoBed  of  in  1017 
Claimant  Amount  Claimed 

Xew  York  State  Realty 

&  Terminal  Co $700  00 

New     York     Telephone 

Co 97  15 

New    York     Telephone 

Co 5,448  49 

New    York     Telephone 

Co 259  27 

New     York     Telephone 

Co 185  31 

New     York     Telephone 

Co 194  92 

New    York     Telephone 

Co 930  00 

New     York     Telephone 

Co 157  00 

New     York     Telephone 

Co 102  68 

New    York     Telephone 

Co 261  28 

New     York     Telephone 

Co 53  72 

New     York     Telephone 

Co 1,099  39 

New     York     Telephone 

Co 352  62 

New     York     Telephone 

Co.  .  . 342  34 

New     York     Telej)hone 

Co 294  72 

New     York     Telephone 

Co 189  16 

New     York     Telephone 

Co 1,173  17 

New     York     Telephone 

Co 81  11 


Amount  Awardod 

Dismissed 

$97  15 

2,551  02 

205  27 

156  19 


158  91 


524  26 


157  00 


50  00 


129  55 


53  72 


1,025  39 


206  59 


213  91 


266  32 


184  94 


972  17 


81  11 
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Claims  Disposed  of  in  1917 


Claim  No.  Claim  int 

2464-A  New     York     Telephone 

Co 

2465-A  New     York     Telephone 

Co 

2487-A  New     York     Telephone 

Co 

2488-A  New    York     Telephone 

Co 

2604-A  New    York     Telephone 

Co 

2800-A  New     York     Telephone 

Co 

13983  New     York     Telephone 

Co 

13984  New     York     Telephone 

Co 

14146  New    York     Telephone 

Co 

14147  Xew    York     Telephone 

Co 

2285-A  Nichols,  Sarah 

8231       Nicholson,  Enoch  C.    .  . 

2808-A  Niles,  Isabel  W.,  &  oth- 
ers   

353-A  Town  of  Niskavuna   .  . 

9425       Noonan,  John 

9256       Northumberland,    Town 
of 

2805-A  Norton,    Alfred    N.     & 

ano 

14711       Norton,    Alfred    N.    & 

ano 

2 640- A  Norton,  A.  N 

2838-A  Norton,  A.  N 

1942-A  Nuttal,  Marv 

14660       Ober,  Maurice 


Amount  Claimed 

$1,030  95 
154  23 
717  67 
381  66 
2,426  93 
380  32 
28  28 
631  59 
139  37 


Amount  Awarded 


$595  45' 


124  68 


562  01 


276  47 


1,320  34 


352  32 


28  28 


213  16 


139  37 


87 

24 

87  24 

300 

00 

250  00 

400 

00 

Dismissed 

1,500 

00 

400  00 

170,000 

00 

Dismissed 

18,909 

57 

1,500  00 

15,000 

00 

Dismissed 

2,741 

80" 

1,525  00 

4,036 

70, 

550 

32 

Dismissed 

75 

00 

Dismissed 

1,883 

00 

Dismissed 

1,070 

31 

1,070  31 
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Claim  No. 

7897 
2669-A 

1654-A 
13997 

1655-A 

9779 
13891 
15078 
13794 
14838 
13795 

1637-A 

14918 

14727 

14636 
14083 
10635 
14626 
10822 
15026 

8758 
14259 
14011 
14613 

2430-A 
14231 

1928-A 
13998 
14071 
13798 
10062 


New  York  State  Court  of  Claims 

Claims  Diepoeed  of  in  1917 

ClaimaQt  Amount  Claimed 

O'Brien,    James   J.,    as 

adm $320  00 

Orphanos,     George,     as 

adm 25,000  00 

Osterhout,   Annie  E .  . .  10,000  00 

Osterhout,  Dorr  K 490  25 

Osterhout,  Harry  S 3,822  40 

Ouderkirk,  Dell 3,028  00 

Paddock,  Fred  N 100  00 

Page,  David  B.,  et  al. .  5,000  00 

Pahl,  Michael 287  00 

Paine,   Frederick  D. . .  380  00 

Palermo,  Maria  Christie  350  00 
Palmer,      Charles      H., 

et  al 263,879  13 

Palmer,      Charles      H., 

et  al 5,125  00 

Parker,     Elmer    J.,     & 

alio 4,128  75 

Parker,  Frank  R 376  00 

Parravano,  Joseph.  .  .  .  177  44 

Parsell,  Delle  B 275  00 

Patrick,  Walter 60  00 

Pavnter,  Edward  R 26  55 

Peabody,  Ann  Elizabeth  1,500  00 

Pearman,  James,  &  ano.  9,129  55 

Peck,  Ella  J 350  00 

Peckham,  Wolf  &  Co . .  290  82 

Pecopio,  Catallano  ....  616  00 

Peirson,  Ernest  V 29,983  84 

Pemble,  Elmer  E.,  &c..  2,500  00 

Pej)per,  Josephine.  .  .  .  786  00 

Perrigo,  William  L.  .  .  .  674  00 

Peters,  Sophie 955  50 

Petroni,  Wilhelm 213  00 

Petsel,  John 45  00 


$25  00 

Dismissed 

500 

00 

225 

00 

State 

500 

00 

45 

00 

225 

00 

71 

00 

15 

00 

87 

50 

14,791  29 

250  00 

1,796  30 

110  00 

110  00 

Dismissed 

35  00 

Dismissed 

450  00 

Dismissed 

72  00 

290  82 

140  00 

Dismissed 

450  00 

Dismissed 

125  00 

60  00 

55  00 

Dismissed 
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Claims  Dispoeed  of  in  1917 
Claim  No.  Claimant  Amount  Claimed 

1941-A  Philbrook,  Horace  W.  .  $1,792  45 

14712       Phillips,  Robert  E 200  00 

2514-A  Pierce,  B.  D.,  Jr 15,559  11 

10260       Pine,  James  K  P 1,976  45 

14266       Pine,  James  K  P.,  and 

ano 150  00 

2826-A  Pitcher,     William     B., 

and  ano 357  00 

14095       Poersh,  John 946  00 

14094       Poersh,  Peter 259  00 

14204       Pomeroy,  Theodore  M., 

et  al 4,417  00 

14665       Potter  &  Co.,  E.  C 584  65 

3258       Powers,  Michael 200  00 

1853-A  Pratt,  Reed  &  Phillips.  6,945  00 
14689       Presbytery     of     Utica, 

The  Trustees  of.  .  .  ..  1,600  00 

2399-A  Purdy  &  Co 560  18 

14478       Pynes,  Mary  J 5,820  00 

2075-A  Quackenbush,    Nicholas 

J 100  00 

2790-A  Quackenbush,     Nicholas 

J 250  00 

14894       Quincey,     Charles     E., 

and  Co 1,375  68 

1922-A  Reinhard,  Saniuel 1,041  00 

14657       Relfe,  Frances,  and  ano.  1,200  00 

1561-A  Remington,  Harvey  F.  .  400  00 

2490-A  Remsen,  Town  of 108,229  00 

10061       Reynolds,  Dwight  E...  798  80 

14090        Reynolds,   Elmer  E....  1,195  00 

14735       Rhinehart,  Maiy 7,000  00 

13797       Riccitello,  Carmino  ...  521  00 

1931-A  Rice,  Frank 801  75 

15046       Richards,  David  F.,  and 

ano ■ 500  00 
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Amount  Awarded 

Dismissed 
$100  00 

Dismissed 
1,910  39 

98  50 

Dismissed 
175  00 
150  00 

886  20 

584  65 

Dismissed 

Dismissed 

Dismissed 

560  18 

2,225  00 

75  00 

75  00 

1,375  68 
600  00 
275  00 

Dismissed 
977  13 

Dismissed 

295  00 

3,400  00 

131  00 

Dismissed 

450  00 
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New  York  State  Coubt  of  Claims 


01aini«  Di^poeed  of  in  1917 


Claioi  No. 

1926-A 

14559 
568-A 
7 16- A 

14675 

14073 

14180 

14655 
14736 
13837 

2629-A 

2463-A 
735-A 

1278-A 
14886 

9095 

9724 
14883 

13  64- A 

2489-A 

3145 

1382-A 

14107 
14634 

14635 

2338-A 
14611 

14612 

15 29- A 
2275-A 


Claimant 

Rickman,   Regina 

Ridell,  Mvrou  R 

Ridder,  Herman 

Riley,  John  E 

Rizzi,  Vincenzo 

Robb,  Alexander 

Roberts,  Elmer  E.,  ind. 

and  as  adm.,  &c 

Roberts,  Thomas 

Roberts,  ITall  &  Criss.  . 
Robinson-Bradt  Coal  Co. 

Rocco,  Maria 

Rockwood,  Arthur  J .  . . 
Rogers,  Bridget,  adm.  . 
Rogers,  Elizabeth  M. .  . 

Rollins  &  Co 

Roman,  George  P 

Rosco,  Ilenrv 

Ross,  George,  et  al .  . .  . 
Riihlman,  Eugene  A.  .  . 

Russia,  Town  of 

Ryan,  William  E 

Sabine,    Albert    R.,    as 

admx 

Sager,  Ralph 

Salina      Solar      Coarse 

Salt  Co 

Salina      Solar      Coarse 

Salt  ("o 

Salisbury,  J.  Irvin .... 
Salt        Springs        Solar 

(-oarse  Salt  Co 

Salt        Springs        Solar 

(\)arse  Salt  Co 

Sanders,  George  11  ...  . 
Sanderspree,  Charles  W. 


Amoiat  Claimed 

A-nount  Awarded 

$1,316 

00 

Dismissed 

480 

80 

$380  80 

534 

38 

Dismissed 

15,000 

00 

1,093  00 

7,090 

00 

600  00 

196 

00 

175  00 

4,500 

00 

Dismissed 

1,635 

00 

463  00 

1,032 

68 

1,032  68 

669 

60 

475  00 

10,000  00 

400  00 

18,286 

30 

18,286  09 

10,000 

00 

Dismissed 

5,000 

00 

2,200  00 

666 

36 

330  34 

110 

00 

Dismissed 

64 

80 

Dismissed 

45 

00 

30  00 

1,025 

00 

325  00 

152,717 

21 

3,303  00 

224 

50 

Dismissed 

10,262 

00 

State 

1,836 

87 

1,400  00 

234,822 

00' 

79,200  00 

223,000 

00, 

417 

« 

50 

151  50 

455,000 

00" 

140.000  00 

290,000 

00 

8,000 

00 

State 

3,000 

00 

328  00 

Claim  No. 

13760 
1972-A 
14043 
13999 

14196 

14197 

14629 
13832 

14381 
1271-A 
14607 

14046 

2752-A 
14009 
14414 
14221 

1824-A 

14730 

2647-A 
2  648- A 

13876 

13875 

9230 
13810 

2123-A 
2410-A 
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Claims  Disposed  of  in  1917 
Claimant  Amount  Claimed 

Saroney,  Fred  J $1,855  00 

Schaeffer,  Annie 2,318  00 

Schenectady  Boat  Club.  1,598  43 
Schermerhorn,           Jess 

James 354  75 

Schieffelin,     Ethel     P., 

et  al 28  50 

Schieffelin,     Ethel     P., 

et  al 730  50 

Schmidt  &  Gallatin.  ...  188  60 
Schooley,  Alfred  B.  and 

ano 6,000  00 

Schultze,  Paul 115  81 

Schumaker,  John 20,800  00 

Schwartz,       John       L., 

Brewing  Co 1,700  00 

Schwenker,    August    F.  1,495  00 

Scott,  Edith  A.,  &c 25,000  00 

Scott,  Maggie 99  60 

Scrafford,  Rachael  F.  .  .  2,000  00 

Seager,  C.  H 200  00 

Sejigsberg,  Albert  J.   & 

others 723  42 

Seneca     Falls,     Village 

of 2,168  75 

Shearman,    Lanelle   JT.  15,000  00 

Shearman,  Thomas  A..  13,203  60 

Sherman,  Alfred  M .  . .  770  00 
Sherman,      Alfred      M. 

and  David 785  00 

Sherman,  Eben  B 730  36 

Sherman,    Eben    B.     & 

ano 705  00 

Sherman,  Joseph  F.  .  .  172  50 
Shutts,    J.    Courtney   & 

ano 1,697  20. 
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Amount  Awarded 

$897  50 
625  00 
845  00 

160  00 

Dismissed 

Dismissed 
188  60 

Dismissed 

115  81 

Dismissed 

Dismissed 

•695  00 

10,000  00 

80  00 
Dismissed 

75  00 

723  42 

2,168  75 

9,000  00 

State 

488  00 

553  00 
358  10 

Dismissed 
Dismissed 

State 


850 


Claim  No. 

2788-A 
619-A 

8772 

2828-A' 
13764 
14964 
14847 

169 9- A 

14199 

9109 

912!} 

9134 

9135 

9140 

9163 
14682 
642-A 

2525-A 
2622-A 

# 

1478-A 

14741 
13792 
14958 

14959 

14961 

1319-A 
950-A 

2339-A 
10238 

2523-A 


New  York  State  Court  of  Claims 

Claims  Disposed  of  in  1917 

daioaaat  Amount  Claimed 

Shutts,  Washbum  H .  .  $250  00 
Sibley,       Hiram       W., 

et  al 115,990  57 

Sielinski,  Joseph 10,000  00 

Simone,  John 7,000  00 

Simone,   John    7,000  00 

Smith,  Charles  H 620  00 

Smith,       Edward       B., 

et  al 3,024  27 

Smith,  Edwin  P 3,152  30 

Smith,  George  W.  L. . .  272  60 

Smith,  George  W.  L . . .  141  00 

Smith,  George  W.  L . . .  60  33 

Smith,  George  W.  L. . .  994  85 

Smith,  George  W.  L .  . .  80  66 

Smith,  George  W.  L. . .  1,522  09 

Smith,  William  H 10,000  O'O 

Sorensen,       Peter,       an 

infant 10,000  00 

Southwick,  Edna 25,306  00 

Spellman-Oliver        Co. , 

Inc 917  83 

Spencer,     William     H. 

and  Henry  C  Ballon.  5,000  00 

Spencer  Trask  &  Co.  . .  1,819  94 

Spilker,  Louis '.  341  00 

Sproul,  H.  B.  Contract- 
ing Co 26,238  03  , 

Sproul,  H.  B.  Contract- 
ing Co 2,278  22 

Sproul,  Harvey  B.,  Inc.  2,052  54 

Sproul,  Harvey  B.,  Inc.  15,506  25 

Squire,  Alfred  J.,  et  al.  205,675  20 

Stack,.  Timothy   R.  .  .  320  00 

Stanford-Crowell  Co.  .  .  14  52 
Stebbins,    W^illiam    H., 

Jr 1,000  00 


A-nount  Awarded 

$100  00 

14,326  82 

2,500  00 

1,500  00 

1,500  00 

37  60 

3,024  27 
1,850  00 
DismisBed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
6,210  00 

Dismissed 
2,567  00 

894  83 

Dismissed 

1,819  94 

110  00 

18,021  57 

2,278  22 
2,052  54 
8,774  19 

30,000  00 
178  70 

Dismissed 

128  00 


Claim  No. 

2631-A 
10515 
i:3956 
14078 

1861-A 

14053 
3281 
2126-A 

2127-A 

2 129- A 

14068 
9916 

8323 
377-A 

10335 
14502 

1682-A 

14141 
8360 
1591-A 

14695 
2395-A 
20 14- A 
2409-A 
2628-A 
14594 

14602 
9689 

14982 


Seventeenth  Annual  Report,  1917 

Claims  Disposed  of  in  1917 

Claimant  Amount  Claimed 

Stewart  &  Bergen  Co.  .  $5,000  00 

Stimers,  Harriet  A .  . .  400  00 

Studor,  Emma  B 200  00 

Stutz,  Elois 437  50 

Superior      Printing      & 

Box  Co 1,208  02 

Sutter,  Henry 81  70 

Sweeney,  Simon 50  00 

Swett,    A.    L.    Electric 

Light  &  Power  Co. ;  .  3,000  00 
Swett,    A.    L.    Electric 

Light  &  Power  So..  .  75,219  00 
Swett,      A.      L.      Iron 

Works 51,082  50 

Symansky,  Jennie  ....  427  50 
Syracuse  and  Baldwins- 

ville  Rv.  Co 25,000  00 

Syracuse,  The  City  of.  26,482  84 
Syracuse,  Lake  Shore  & 

Northern  R.  R 75  00 

Taggarts  Paper  Co.  .  .  .  475,880  00 
Talbott    Company,     M. 

A.  The 3,031  74 

Tang,  Bernhard  .  . 993  00 

Taylor,  Albert  and  ano.  1,000  00 

Taylor,  Sarah  A 1,279  80 

Thiener,  Christian.  ...  930  00 

Thrill,  Mathias 700  00 

Thorpe,  Sarah  A 350  00 

Thuener,  Henry  A.  .  .  .  900  00 

Tidd,  Anna 1,398  20 

Tillotson,  Oscar 1,876  00 

Tillotson,  Oscar.  .....  1,800  00 

Tillotson,  Oscar 2,001  80 

Timmerman,  Elbert  L. .  1,600  00 

Toal,  Edward  "D.  &  ano.  140  00 
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Amount  Awardel 

$1,200  00 

Dismissed 

80  00 

251  50 

925  00 

75  00 

Dismissed 

Dismissed 

22,000  00 

Dismissed 
200  00 

Dismissed 
8,798  37 

Dismissed 
190,543  27 

2,735  13 

520  00 

450  00 

Dismissed 

Dismissed 

200  00 

225  00 

275  00 

State 

Dismissed 

Dismissed 

850  00 

Dismissed 

50  00 
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New  Yobk  State  Coubt  of  Claims 


Claims  Diapoeed  of  in  1917 


Claim  No. 

1369-A 
2331-A 

10419 
8176 
2082-A 
2083-A 
2086-A 
2088-A 
2089-A 

14112 

14057 

14926 

14233 
1210-A 

14376 
1460-A 

14509 

14619 
901-A 

13851 

13813 

1687-A 

3172 

2013-A 
14337 
14212 

9241 

1255-A 
249 1-A 
2801-A 


o 


Claimant 

Tolk,  Moritz 

Tompkins,  Albert  M . . 
Toogood,  Thomas.  .  .  . 

Townsend,  Lucy 

Tracy  Development  Co 
Tracy  Development  Co 
Tracy  Development  Co 
Tracy  Development  Co 
Tracy  Development  C 
Tripp,  Frank  A.  .  .  . 
Tromper,  Christian.  . 
Turnbull,  William  T 

Ulrich,  John 

Ulrich,  John 

Urban,  Charlotte.  .  . 
Utica  Gas  &  Elec.  Co 
Utica  Gas  &  Elec.  Co 
Valva,  Virginia  Evelyn 
Van   Antwerp,   Lulu  & 


ano. 


9235 


VanclnatawjTz,  Stanis- 
laus  

Vandenburgh,  Garrett 
W 

Vandenburg,  William  S. 

Vanderwerker,  Leonard. 

Van  Epps,  Belle 

Van  Evra,  Oscar  C,  .  .  . 

Vedder,  John  A.  ..  .  ... 

Victoria  Paper  Mills 
Co 

Viele,  Franklin  J 

Vincent  Stone  Co 

Vischers  Ferry  Bridge 
Co ' 

Volney  Paper  Co 


Amount  Claimed 

$82  50 

90  50 

225  00 

150  00 

13,500  00 

12,500  00 

12,500  00 

12,500  00 

1,200  00 

53  08 

505  00 

1,006  80 

3,500  00 

4,750  00 

3,776  00 

1,500  00 

4,500  00 

2,937  85 

7,500  00 

284  80 


Amount  Awarded 

Dismissed 

$90  OO 

Dismissed 

Dismissed 

1,000  00 

575  00 

1,078  89 

475  00 

.  25  00 

53  08 

310  00 

175  00 

Dismissed 

1,300  00 

1,400  00 

Dismissed 

Dismissed 

2,264  54 

850  00 

75  00 


84 

00 

Dismissed 

2,416 

05 

Dismissed 

82 

00 

Dismissed 

2,307 

00 

300  00 

2,673 

00 

Dismissed 

16,197 

00 

6,500  00 

247,303 

90 

State 

1,500 

00 

750  00 

1,578 

00 

588  00 

5,000 

00 

Dismissed 

547,450 

00 

State 

Seventeenth  Annual  llEroBT,  1917 
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Claims  Disposed  of  in  1917 


Claim  No.  Claimant 

9240       Volney  Paper  Co 

14691       Vrooman,  Lizzie 

1944-A  Vrooman,  Millie.  ...".. 
14606       Wad&worth      Stone      & 

Paving  Co 

14338       Wagner,  Jay  D.,  et  al. . 

1936-A  Wagner,  John  C,  inc.  . 

2273-A  Wala,  Frank 

2385-A  Ward,  Mary  A 

2536-A  Ward,  Patrick 

14658       Waterloo  Wagon  Co.  . . 

1226-A  Wayne  Telephone  Co. . 

10849       Weaver,  Charles  C.  .  .  . 

9907    1 

IWeaver,  Charles  C.  . .  . 

9775       Weaver,  Ella  J 

2268-A  I  ^^'^^^'^^'   Frederick  G.  . 
131- A  Weaver,  George  F 

iniKft     I  ^^'^^^'^^j  Laura  A.,  ind. 
2506-A  Weaver,  Laura  A 


10856  Weaver,  Stephen  J.  . .  . 

10857  Weaver,   Stephen  J 

10847       Weaver,     William     B., 

et  al 

14627       Weiraer,  Frederick.  .  .  . 
14640       Weinheimer,        Edward 

N.,  et  al 

2340-A  Weiss,  Aron 

2420-A  Wells,  Xellie  E 

6-A  Wells,  Solomon  G 

14388       Western,  Town  of 

1313-A  West  Shore  R.  K   Co., 

&e 

14252       West  Shore  R.  R.  Co. . 

12 


Amount  Claimed 

$307,303  90 
605  00 
401  00 


1,309  50 
9,035  40 
3,238  31 
7,135  00 
8,000  00 
881,482  00 
3,000  00 
8,768  26 
2,147  00 

'30,177  34 
3,122  80 
603  00 

15,475  00  I 
868  80 

40,039  80 

10,799  001 

1,698  48 

2,793  43 

2,439  50 

11,595  67 

2,147  00 
160  00 

1,000  00 

933  00 

750  00 

11,316  00 

5,000  00 

250  00 
50  00 


Amount  Awarded 

State 

$150  00 

Dismissed 

1,021  41 

Dismissed 

1,382  81 

400  00 

State 

Dismissed 

672  00 

Dismissed 

Dismissed 

6,061  45 

150  00 

11,030  05 

16,403  50 

3,428  27 

429  00 

745  00 

1,333  33 

Dismissed 
50  00 

State 

300  00 

417  95 

4,426  40 

State 

Dismissed 
Dismissed 
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€3aim  No. 

14459 
14839 
9535 
15097 
14451 

44-A 
1*4294 

8207 

1939-A 
14010 
14697 
14840 
14842 
14377 
14844 
14846 

2442-A 
960-A 
14093 
14725 

2804-A 

2081- A 
15137 

2841-A 
14845 

2108-A 

2077-A 
14710 
470-A 


New  York  State  Coubt  of  Claiics 

Claims  Disposed  of  in  l&l? 

Qaimant  Amount  Claimed 

Whipple,  Elisha $1,123  80 

Whitcomb,  Luella 400  00 

White,  Amanda  L.  .  ...  7,035  00 

White,  Earl  B 860  00 

White  Richard  W 1,000  00 

Whitehall,  Village  of. .  18,000  00 
Whitlock,     Daniel     D., 

et  al 331  00 

Whitman,      J.      Harry, 

et  al 750  00 

Whitmyre,  Henry 2,464  50 

Wilbur,  Edith  M 952  25* 

Wilbur,  Sarah  B 1,500  00 

Wilcox  Bernard  E 680  00 

Wilcox,  CyruB  C 1,000  00 

Wilcox,  Frank  A 20,000  00  - 

Wilcox,  Fred  A 350  00 

Wilcox,  Horace  E 270  00 

Wiley,  W.  G.  &  Co 186  68 

Windbiel,   Charles 8,000  00 

Winters,  Frank 80  00 

Wittemeier,  Chas 610  00 

Wittemeier,  Chas 1,422  00 

Wittemeier,  Chas 1,750  00 

Wolven,  Fred  C 255  00 

Wrightson,  Geo.  W.  .  .  .  1,750  00 

Wybron,  William 350  00 

Yates,  Josephine  D.  V.  2,589  00 

Youker,  Edward  E 1,485  00 

Youker,    Edward    E . . .  855  00 

Zeigler,  Adam  and  ano.  32,500  00 


Amount  Awarded 

Dismissed 

$75  00 

1,858  00 

Dismissed 

650  00 

4,100  00 

175  00 

Dismissed 

Dismissed 

150  00 

Dismissed 

75  00 

125  00 

Dismissed 

10  00 

20  00 

186  68 
1,500  00 

40  00 

100  00 

300  00 

175  00 

212  82 

500  00 

20  00 

580  00 

187  50 
187  50 

Dismissed 


State  of  Xew  York  —  Court  of  Claims 

Xumber  of  claims  disposed  of  during  1917 

Amount  claimed    $13,820,534  83 

Amount  awarded 1,949,476  83 
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ClaimB  Disposed  of  in  1917 

Amount  claimed  in  claims  in 

which  awards  were  made. . .         $7,539,041  87 
ll^amber  of  claims  dismissed 273 

AWAEDS  BY  BeFEBEES 

The  following  claims,  tried  before  Keferees,  were  disposed  of 
during  1917: 

(By  Hon.  Irving  G.  Vann  *) 

No.  Claimant  Amount  Claimed  Amount  Awarded 

14497       Adirondack  Trust  Com- 
pany       $13,500  00  $8,960  00 

84-A  Lohnas,  Deyoe 200,000  00  45,198  00 

891 -A  Olcott,  J.  Van  Vechten, 

&c 402,164  36  57,809  82 

425-A  Prindle,  Frank  A 150,000  00  59,000  00 

1860-A  Schwarte,   John  A.   T., 

Trustees 25,000  00  18,628  51 

10200       Whitman,    Walter    W., 

et  al 162,719  06  20,000  00 

(By  Hon.  Albert  Haight) 

14609       Beardsley,  William  J..      201,920  00  41,107  26 

1754-A  Ludington,  L  M.  Sons.        75,657  99  22,274  14 

(By  Hon.  Willard  Bartlett) 

14738       Smith,  K.  Lawrence...      294,191  68  294,191  68. 

Amount  claimed $1,525,153  09 

Amount  awarded 567,169  41 

*  The  claim  of  the  Brandow  Printing  Company  against  the  State,  claimr 
No.  9647,  was  also  referred  to  Judge  Vann.  The  'Referee's  decision,  however, 
simply  passed  upon  a  preliminary  motion  made  by  the  State  to  dismiss  the 
daim  and  denied  said  motion,  leaving  the  determination  on  the  merits  to  the 
Court  of  Claims.  Judge  Vann's  report  wiU  be  found  in  this  volume  at  pages 
241  to  248,  inclusive.  The  claim  was  subsequently  tried  by  the  Court  of 
Claims  and  an  award  made  in  favor  of  the  claimant  for  the  sum  of  $35,000. 
See  page  329  of  this  volume. 
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Judgments  Entebed  by  Dibection  of  Appellate  Coubts 

Barrett,  William  G.,  and  another,  Claim  No.  769-A 

Judgment  of  the  Appellate  Division  affirming  the  determina- 
tion of  the  Board  of  Claims  in  favor  of  the  claimants  for  the  sum 
of  $2,163.78,  reversed  and  the  claim  dismissed  with  costs  to 
the  state  in  the  Appellate  Division  and  in  the  Court  of  Appeals. 
(220  N.  Y.  423,  Opinion  by  Andrews,  J.,  concurred  in  by 
Hiscock,  Ch.  J.,  Chase,  Hogan,  Pound,  McLaughlin,  Crane,  JJ.) 
Judgment  of  the  Court  of  Claims  dismissing  claim  and  for 
$433.05  costs  to  the  state  entered  September  17,  1917. 

Beeman,  Malvina,  Claim  No.  2 5 30- A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $3,500,  entered  December  16,  1916,  unanimously 
affirmed  with  costs.     (179  App.  Div.  964.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg- 
ment and  for  $77.50  costs  to  the  claimant  entered  October  9, 
1917. 

Buckles,  Mary  J.,  as  Administratrix,  Etc.,  Claim  No.  1481-A. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim 
reversed  and  judgment  directed  for  the  claimant  for  the  amount 
claimed  with  proper  interest  thereon.  (175  App.  Div.  677. 
Opinion  by  Kellogg,  P.  J.,  concurred  in  by  Howard  and  Wood- 
ward, J  J. ;  dissenting  opinion  by  Lyon,  J.,  concurred  in  by 
Cochrane,  J.) 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $3,309.55  entered  March  28,  1917. 

Judgment  of  the  Appellate  Division  reversed  and  judgment 
of  the  Court  of  Claims  dismissing  the  claim  affirmed,  with  costs 
to  the  state  in  the  Court  of  Appeals  and  in  the  Appellate  Divi- 
sion. (221  N.  Y.  418.  Opinion  by  McLaughlin,  J.,*  concurred 
in  by  Hiscock,  Ch.  J.,  Chase,  Cuddeback,  Pound  and  Andrews, 
J  J. ;  Hogan,  J.,  concurs  in  result.) 

Judgment  of  the  Court  of  Claims  dismissing  claim  and  for 
$240  costs  to  the  state  entered  December  18,  1917. 


*  This  opinion  is  published  in  16  Ct.  CI.  Kep.  at  page  S03. 
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Butterfield,  Fred  R,  Claim  No.  94:0-A. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim 
reversed  and  matter  remitted  to  the  Court  of  Claims  for  further 
consideration  with  the  right  to  take  such  other  evidence  as  in 
its  judgment  may  be  proper.  (178  App.  Div.  292.  Opinion  by 
Kellogg,  P.  J.;  all  concurred.) 

Order  of  the  Court  of  Claims  remitting  the  matter  to  the  Court 
of  Claims  for  further  consideration  with  the  right  to  take 
such  other  evidence  as  in  its  judgment  may  be  proper,  entered 
May  16,  1917. 

Judgment  of  the  Appellate  Division  reversed  and  judgment 
of  the  Court  of  Claims  dismissing  the  claim  affirmed  with  costs 
to  the  state  in  the  Court  of  Appeals  and  in  the  Appellate  Divi- 
sion.    (221  N,  Y.  701.    Per  curiam  opinion.*) 

Judgment  of  the  Court  of  Claims  dismissing  the  claim  and 
with  $217  costs  to  the  state  entered  December  18,  1917. 

Peter  F.  Connolly  Company,  Claim  No.  2744- A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $29,000  unanimously  affirmed  without  costs.  (177 
App.  Div.  938.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg^ 
ment  entered  March  16,  1917. 

First  Construction  Company  of  Brooklyn,  Claim  No.  885-A. 

Order  of  the  Appellate  Division  and  determination  of  the 
Board  of  Claims  affirmed  with  costs  in  the  Court  of  Appeals 
and  in  the  Appellate  Divison  so  far  as  they  hold  that  claimant 
is  not  entitled  to  any  award  on  account  of  so  much  of  the  appro- 
priated area  as  is  included  within  the  lines  bounding  and  defining 
Hicks  Street  and  Henry  Street  Basins  and  within  the  lines  of 
Henry  street  and  Columbia  street;  and  otherwise  said  order 
and  determination  reversed  and  a  new  hearing  in  the  Court  of 
Claims  granted  with  costs  to  abide  event.  (221  N.  Y.  295. 
Opinion  by  Hiscock,  Ch.  J.,  concurred  in  by  Chase,  Collin, 
Hogan,  Cardozo  and  McLaughlin,  JJ. ;  dissenting  opinion  by 
Crane,  J.) 


*  This  opinion  is  published  in  16  Ct.  CI.  Rep.    at  page  309. 
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Judgment  of  the  Court  of  Claims  in  accordance  with  the 
decision  of  the  Court  of  Appeals  and  for  $765.40  costs  to  the 

state  entered  August  13,  1917. 

_  •  ^^ 

Prance,  Isadora  Maie,  as  Executrix,  Etc.,  Claim  No.  320- A. 

Order  of  the  Appellate  Division  filed  November  13,  1917, 
dismissing  the  appeal  of  the  state  to  the  Appellate  Division,  with 
$20  costs  to  claimant. 

Judgment  of  the  Court  of  Claims  for  $20  costs  to  claimant 
entered  November  26,  1917. 

Gatcomb,  James  Y.,  Claim  No.  1636-A. 

Judgment  of  the  Court  of  Claims  for  $12,834  unanimously 
affirmed*  with  costs.     (178  App.  Div.  941.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg- 
ment entered  July  12,  1917.* 

Hudson  &  Manhattan  Railroad  Company,  Claim  No.  1449-A. 

Determination  of  the  Board  of  Claims  awarding  claimant 
$2,812.69  reversed  with  costs  and  the  claim  dismissed.  (180 
App.  Div.  81.     Opinion  by  Kellogg,  P.  J.;  all  concurred.) 

Judgment  of  the  Court  of  Claims  dismissing  the  claim  and 
for  $224.40  costs  to  the  state  entered  December  18,  1917. 

Ingalls  Stone  Company,  Claim  No.  10,619. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim  unani- 
mously affirmed  with  costs  to  the  state.  (178  App.  Div.  942. 
No  opinion.) 

Judgment  of  the  Court  of  Claims  dismissing  the  claim  and 
for  $81  costs  to  the  state  entered  May  31,  1917. 

James  Frazee  Milling  Company,  Claim  No.  9600. 

Determination  of  the  Board  of  Claims  dismissing  the  claim 
unanimously  affirmed  with  costs  to  the  state.  (175  App.  Div. 
779.     (>i)inion  by  Woodward,  J.;  all  concurred.) 

Judgment  of  Court  of  Claims  affirming  determination  of 
Board  of  Claims  with  $74.49  costs  to  the  state  entered  April  14, 
1917. 


Jud^ient  for  costs  has  not  yet  been  entered. 
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McDonald,  Charles  E.,  us  Administrator,  Etc.,  Claim  No.  1178- A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $14,642  unanimously  affirmed  with  costs.  (178 
App.  Div.  943.    No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg- 
ment and  for  $104  costs  to  the  claimant  entered  May  28,  1917. 

Claimant's  motion  to  Court  of  Appeals  to  dismiss  the  appeal 
upon  the  ground  that  the  judgment  appealed  from  is  not  review- 
able by  the  Court  of  Appeals  granted  and  appeal  dismissed  with 
costs  and  $10  costs  of  motion  to  claimant.  (221  N.  Y.  631. 
No  opinion.) 

Judgment  of  the  Court  of  Claims  for  $41  costs  to  the  claimant 
entered  August  2,  1917. 

New  York,  City  of,  Claim  No.  2473-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
$302.90,  entered  February  14,  1916,  unanimously  reversed  and 
the  matter  remitted  to  the  Court  of  Claims  for  further  action 
in  accordance  with  the  opinion  of  the  Appellate  Division.  (175 
App.  Div.  252.     Opinion  by  Cochrane,  J.*     All  concurred.) 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
$5,291.95  entered  May  2,  1917. 

O^Neil,  Frank  S.,  Claim  No.  2763-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
$1,080.64  unaniujously  affirmed  with  costs.  (177  App.  Div.  941. 
Lyon,  J.,  not  sitting.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg- 
ment and  for  $72.80  costs  to  claimant  entered  April  26,  1917- 

Palmer,    Lowell    M.,    and   others,    as    Executors,    Etc.,    Claim 

No.  775-A. 

Judgment  of  the  Appellate  Division  affirming  judgment  of  the 

Court  of  Claims   in   favor   of   the  claimants   for   the   sum   of 

$960,712.50  affirmed  with  costs.    (220  N.  Y.  565.   No  opinion.) 


This  opinion  is  published  in  16  Ct.  CI.  Rep.    at  page  316. 
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Motion  by  the  state  for  reargument  denied  with  $10  costs  and 
necessary  printing  disbursements.     (222  N.  Y.  603.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg^ 
ment,  and  for  $144.10  costs  to  claimants,  entered  January  22, 
1917.* 

Pratt,  George  L.,  and  others.  Claim  No.  10788. 

Motion  by  the  state  for  reargument  in  the  Court  of  Appeals 
denied  with  costs  to  claimants.  (219  N.  Y.  635.  Per  curiam 
opinion  denying  motion.) 

Judgment  of  the  Court  of  Claims  for  $15.60  costs  to  the 
claimants  entered  April  5,  1917. 

Sabine,  Alfred  P.,  as  Administrator,  Etc.,  Claim  No.  1382-A. 

Judgment  of  the  Court  of  Claims  dismissing  the  claim  affirmed 
with  costs.  (181  App.  Div.  912.  All  concurred  except  Wood- 
ward, J.,  dissenting.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg- 
ment and  for  $84  costs  to  the  state  entered  December  18,  1917. 

Shanahan,  Daniel  J.,  Claim  No.  742-A. 

J  udgment  of  the  Court  of  Claims  dismissing  the  claim  affirmed 
with  costs.  (175  App.  Div.  960.  All  concurred  except  Howard, 
J.,  who  dissented.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  the  previous  judg- 
ment and  for  $86.79  costs  to  the  state  entered  January  17,  1917. 

Shearman,  Lanelle  M.,  Claim  No.  2647-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
$9,000  affirmed  with  costs.  (181  App.  Div.  912.  All  concurred 
except  Cochrane  and  Sewell,  JJ.,  dissenting.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg- 
ment and  for  $79.40  costs  to  the  claimant  entered  December  6, 
1917. 
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*  For  the  further  history  of  this  claim  see  People  ex  rel.  Palmer  v.  Travis, 
223  N.  Y.  150. 
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Syracuse,  Lake  Shore  &  Northern  Railroad,  Claim  No.  10,011. 

Determination  of  the  Board  of  Claims  in  favor  of  the  claimant 
for  $3,565.50  modified  by  reducing  the  amount  awarded  to 
$559.43  with  interest  from  June  1,  1908,  and  as  so  modified 
unanimously  affirmed.  (175  App.  Div.  264.  Opinion  by 
Lyon,  J.    All  concurred.) 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
$855.46  entered  March  26,  1917. 

Waples  Company,  W.  L.,  Claim  No.  2161-A. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $465  modified  by  reducing  the  award  to  $240,  and 
as  so  modified  affirmed  without  costs.  (178  App.  Div.  357. 
Opinion  by  Lyon,  J.,  concurred  in  by  Woodward  and  Sewell,  J  J. 
Kellogg,  P.  J.,  and  Cochrane,  J.,  dissented  and  voted  for  reversal, 
but  without  opinion.) 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
$240  entered  May  11,  1917. 

Watervliet  Hydraulic  Company,  Claim  No.  10,786. 

Determination  of  the  Board  of  Claims  in  favor  of  the  claimant 
for  the  sum  of  $188,218.50,  entered  April  21,  1915,  affirmed  as 
to  $14,352.83,  but  reversed  as  to  $139,361,  and  a  new  trial 
granted  to  the  claimant  if  it  so  elects  as  to  that,  without  costs 
to  either  party.  (177  App.  Div.  7.  Opinion  by  Kellogg,  P.  J.; 
all  concurred.) 

Judgment  of  the  Court  of  Claims  affirming  previous  determina- 
tion of  the  Board  of  Claims  as  to  $14,352.83  but  reversing  said 
determination  as  to  $139,361  and  granting  a  new  trial  to  the 
claimant  if  it  so  elects  as  to  that,  without  cos.ts  to  either  party, 
entered  April  16,  1917. 

Winn,  John,  Claim  No.  1494-A. 

Judgment  of  the  Court  of  Claims  dismissing  claim  unani- 
mously affirmed  with  costs.     (181  App.  Div.  913.     No  opinion.) 

Judgment  of  the  Court  of  Claims  affirming  previous  judg- 
ment and  for  $71  costs  to  the  state  entered  December  18,  1917. 
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Wright,  George  S,,  Claim  No.  3023. 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $297.50  modified  by  reducing  the  sura  to  so  much 
of  the  respondent's  claim  as  accrued  subsequent  to  May  10,  1894, 
namely  to  the  sura  of  $141.25,  and  as  so  modified  unaninnously 
affirmed  without  costs.  (180  App.  Div.  151.  Opinian  by 
Cochrane,  J.  ;*  all  concurred.) 

Judgment  of  the  Court  of  Claims  in  favor  of  the  claimant  for 
the  sum  of  $141.25  entered  December  14,  1917. 


This  opinioii  is  published  in  16  Ct.  CI.  Rep.    at  page  332. 
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ABANDONED  CANALS.    See  Canals.  Page. 

ACCESS.    See  Easehent;  Highway. 
ACER,  KATE  B.,  v.  STATE,  11  C.  C  72. 
ACER,  KATE  B.,  ▼.  STATE,  16  C.  C.  50. 

ADIRONDACK  FOREST  PRESERVE. 

The  State,  through  the  Porest  Preserve  Board,  on  the  9th  of  January, 
1909,  appropriated  11,897  acres  of  land  in  Herkimer  county  in  the  Adiron- 
dack region,  said  land  belonging  at  that  time  to  the  claimant  herein.  Of 
the  lands  taken  7,118  acres  contained  a  virgin  stand  of  hardwood  and  soft- 
wood timber.  The  balance  of  the  land  taken  was  made  up  of  lakes, 
burned  land  and  land  which  had  been  lumbered  in  whole  or  in  part  and 
contained  4,779  acres.  Within  the  limit  established  by  law  the  claimant 
reserved  for  its  own  use  and  removed  all  the  spruce  timber,  on  the  appro- 
priated land,  ten  inches  and  more  in  diameter. 

The  only  questions  involved  herein  are  aA  to  the  fair  and  reasonable 
market  value  of  said  land  at  the  date  of  the  appropriation  (excepting  the 
'spruce  timber  reserved  by  claimant)  and  the  consequential  damages,  if 
any,  caused  to  claimant  by  reason  of  said  appropriation.  The  parties 
prior  to  the  trial  agreed  upon  the  amount  of  hard  and  soft  wood  on  the 
land  in  question,  and  they  stipulated  that  the  statement  to  as  these 
amounts  "  shall  be  received  in  evidence  without  further  proof  as  estab- 
lishing the  quantities  of  hard  and  softwood  for  the  purpose  of  this  action." 
They  further  stipulated  that  certain  experts  representing  both  parties 
should  examine  this  tract  of  land  and  report  as  to  the  value  of  the  hard- 
wood thereon  and  as  to  the  cost  of  removing  the  softwood  therefrom,  and 
that  such  report  should  be  received  in  evidence;  it  was  agreed,  however, 
that  if  either  of  the  parties  were  not  satisfied  with  this  report  as  to  value 
they  might  submit  further  evidence  thereon.  The  state  on  the  trial  sought 
to  be  relieved  from  the  stipulation  fixing  the  amount  of  wood  on  the  tract 
of  land  in  question,  but  the  Court  held  that  in  the  absence  of  fraud  or 
mistake  the  Court  could  not  grant  its  application  to  be  relieved  from  the 
stipulation  which  it  had  entered  into  after  such  deliberation  and  after 
such  a  careful  examination  as  the  evidence  disclosed  that  it  made  of  this 
property,  and  after  the  parties  had  acted  upon  it  and  had  proceeded  to 
trial.  Several  weeks  before  the  appropriation,  claimant  had  given  to  one 
Gaffney  an  option  to  purchase  this  whole  tract  and  some  6,700  acres 
lying  adjacent  to  it  in  Lewis  county,  including  with  the  land  only-  the 


*  This  index  digest  is  a  cumulative  index  digest  to  the  opinions  of  the  Court 
of  Claims  not  only  published  in  this  volume  but  also  in  volumes  11,  12,  13, 
14-15,  and  16  of  the  Court  of  Claims  Reports.  It  is  suggested  that  persons 
using  this  index  digest  make  a  practice  of  consulting  the  headings  to  which 
cross  reference  is  made. 
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hardwood,  for  the  sum  of  $70,000,  but  at  the  time  of  the  appropriation 
Gaffney  had  not  served  notice  on  the  claimant  of  his  acceptance  of  the 
offer. 

After  pointing  out  that  the  parties  had  by  stipulation  relieved  the 
Court  from  determining  from  the  testimony  of  witnesses  certain  of  the  ele- 
ments entering  into  market  value,  the  Court  held  that,  in  arriving  at  the 
<luestion  of  the  value  of  the  land  appropriated,  it  would  take  into  con- 
sideration, firsty  land  with  merchantable  hardwood  timber;  second,  the 
balance  of  the  appropriated  parcel  without  such  timber;  third,  the  value 
of  tlie  pulpwood;  fowrthy  the  value  of  the  softwood  timber;  iifth,  the 
value  of  the  hemlock  bark.  These  values  were  found  to  aggregate  $175,- 
743.27,  as  being  the  amount  which  a  willing  buyer  and  a  willing  seller 
would  have  agreed  to  as  the  sum  to  be  paid  for  the  appropriated  lands 
as  taken  by  the  State. 

Market  value  represents  what  a  willing  buyer  would  pay  for  property  to 
a  willing  seller.  It  is  not  ascertained  by  measuring  what  profits  could  be 
derived  from  the  property  based  on  what  the  products  of  the  property 
would  sell  for,  less  the  cost  of  placing  such  products  on  the  market,  be  it 
stone,  gravel  or  wood,  or  anything  else  of  such  a  nature  that  its  quantity 
could  be  fairlv  estimated.  Such  a  method  does  not  take  into  consideration 
all  the  vicissitudes  which  must  be  met  every  day  in  a  commercial  enter- 
prise of  that  character  and  the  courts  have  accordingly  condemned  that 
method  of  delennining  market  value. 

The  claimant  had,  after  the  taking  of  this  land,  5,700  acres  in  Lewis 
county,  of  which  3,700  acres  contained  a  stand  of  7,500,000  feet  of 
merchantable  hardwood  timber  and  about  4,000  cords  of  pulpwood.  The 
appropriation  of  the  adjacent  land  by  the  state  cut  off  a  right  of  way  to 
I'\ilton  Chain  which  depreciated  the  hardwood  acreage  in  Lewis  county 
$4  per  acre,  amounting  to  the  sum  of  $14,800.  The  Court  held  that  the 
claimant  is  entitled  to  an  award  of  $14,800  for  consequential  damages 
for  the  lands  not  taken. 

The  Court  held  that  the  claimant  was  not  entitled  to  damages  growing 
out  of  tlie  Gaffney  option,  as  Gaffney  was  without  redress  even  if  he  had 
suffered  any  damages.     Taggarts  Paper  Co.  v.  State,  17  C.  C 122 

ADIRONDACK  WOOLEN  CO.  v.  STATE,  16  C.  C.  1. 

AMENDMENT.    See  Claim. 

ANCIENT  DOCUMENTS.    Sec  E\^DE^'CE. 

APPROPRIATION. 

The  statutes  for  appropriations  and  claims  against  the  State  reviewed. 
Morgan  &  McLennan,  exec,  etc.  v.  State,  11  C.  C.  38. 

aScc  also  Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 
The  word  "  appropriation  "  has  a  varying  meaning  but  it  cannot  be 
interpreted  to  include  a  case  of  temporary  or  occasional  flooding  arisinr^ 
from  an  improvement  constructed  on  a  stream  below  the  point  of  flooding. 

Bntterfield  v.  State,  16  C.  C.  24. 

Pierce  v.  State,  15  C.  C.  260. 

Miller  V.  State,  15  C.  C.  266. 

See  Permaxe^'t  Appropriations  ;  Te^iporaey  Appeopbiations. 
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Where  a  claim  for  negligence,  in  allowing  an  aqueduct  to  leak  and  fill 
up  the  arches  over  a  creek  with  accumulations  of  ice,  rests  upon  a  notice 
given  to  an  officer  of  the  State  of  the  conditions,  no  recovery  can  be  had 
where  it  appears  that  had  the  officer  acted  promptly  upon  the  receipt  of 
the  notice,  the  damages  would  have  happened  despite  anything  that  the 
State  could  have  done.  Town  of  Whitestown  v.  State,  13  C.  C.  269. 
Sec  Culvert;  Dam;  Xe(;ligence. 

ARCHITECT. 

For  the  architect's  claim  growing  out  of  his  contract  with  the  state  in 
connection  witli  the  contt^mplated  state  prison  at  Bear  Mountain,  the 
site  being  subsequently  changed  to  Wingdale,  see  Beardsley  v.  State, 
17  C.  C 248 

ASH,  ROBERT  H.,  v.  STATE,  16  C.  C.  52. 

ASSESSMENTS.    See  Taxes  and  Assessments. 

ATHLETIC  COMMISSION.    See  Contract;  Public  Officers. 

AUTOMOBILE.    See  Motor  Vehicle. 

AWARD. 

The  evidence  of  damages  is  to  guide  and  not  to  control  the  court  in 
arriving  at  its  award,  and  where  witnesses  on  the  part  of  the  owner 
testify  that  certain  water  power  is  worth  $34,000  and  witnesses  on  behalf 
of  the  State  testify  that  it  is  worth  nothing,  the  court  may  make  such 
an  award  between  these  estimates  as  it  may  deem  proper.  Hall  v.  State, 
11  C.  C.  109. 

The  principles  of  law  underlying  the  cases  where  there  is  a  lien  or 
incumbrance  on  property  that  is  subsequently  appropriated  seems  to  be 
that  when  the  owner  of  land  is  divested  of  title  by  condenmation  pro- 
ceedings that  moment  he  loses  his  land  but  becomes  entitled  to  a  right  to 
damages  which  is  personal  and  does  not  run  with  the  land;  that  he  may 
transfer  this  right  to  damages  as  any  other  personal  right  may  be  trans- 
ferred subject  to  existing  liens;  tliat  the  right  to  damages  will  not  pass 
by  a  deed  which  does  not  in  terms  include  the  damages;  that  an  award 
takes  the  pl-ace  of  the  land  so  far  as  underlying  liens  are  concerned  and 
the  liens  constitute  an  equitable  claim  upon  the  award;  that  a  purchaser 
under  a  foreclosure  of  liens  acquires  no  claim  to  the  award  and  if  there 
is  a  deficiency  it  constitutes  an  equitable  claim  against  the  award  to  the 
extent  of  the  deficiency;  that  any  surplus  remaining  after  the  payment 
of  the  underlying  liens  or  any  deficiency  on  their  foreclosure  goes  to  the 
owner.     McKee  v.  State,  13  C.  C.  220. 

Where  a  claim  is  filed  for  damages  for  the  appropriation  of  land,  the 
Court  of  Claims  cannot  disregard  the  evidence  and  make  ein  award  less 
than  the  amount  testified  to  by  the  lowest  witness  called  as  to  the  value 
of  ihe  property.    Burchard  v.  State,  15  C.  C.  239. 
See  Permanent  Appropriation;  Damages. 

BADGES  AND  SEALS.    See  Contract. 
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BAKER,  E.  BROWN,  v.  STATE,  12  C.  C.  3.  Page. 

BAKER,  GEORGE  W.,  ▼.  STATE,  13  C.  C.  22. 

BARGE  CANAL  TERMINAL  ACT. 

The  Baxge  Canal  Terminal  Act  is  not  mandatory  in  its  direction  as  to 
the  location  of  terminals  in  Xew  York  city.  The  location  thereof  may 
be  changed  by  the  canal  board  upon  the  recommendation  of  the  state 

engineer.     Kahlen  v.  State,  17  C.  C 103 

17  C.  C.   (Court  of  Appeals) 318 

BALLOU,  HENRY  C,  v.  STATE,  17  C.  C 7 

BATTLE  ISLAND  POWER  CO.  v.  STATE,  16  C.  C.  120. 

BEARDSLEY,  WILLIAM  J.,  v.  STATE,  17.  C.  C 248 

BEEMAN,  MALVINA,  v.  STATE,  16  C.  C.  153. 

BELL,  DAVID  K.,  v.  STATE,  15  C.  C.  316. 

BENEFITS.    See  Damages. 

« 

BENNETT,  THOMAS  H.,  v.  STATE,  17  C.  C 44 

BERINSTEIN,  JACOB  W.,  v.  STATE,  13  C.  C.  143. 

BLACK  RIVER  CANAL. 

Where  a  claimant  alleges  that  his  crops  were  flooded  and  destroyed  by 
negligence  of  the  State  in  carelessly  and  negligently  emptying  water  into 
the  Black  river  from  Forestport  feeder,  and  also  alleges  that  the  flooding 
was  partly  caused  by  placing  flash  boards  on  the  State  dam  at  Carthage, 
the  burden  is  upon  the  claimant  to  prove  that  the  acts  were  committed 
by  the  State.    Van  Amber  v.  State,  12  C.  C.  68. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  the  structures 
and  a  loss  of  rents,  thb  owner  of  the  premises  is  entitled  to  the  cost  of 
making  reasonable  repairs  to  put  his  premises  in  a  tenantable  condition 
and  to  the  loss  of  rents  occasioned  by  the  negligent  acts  of  the  State. 
In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in  the  market 
value  of  the  premises  in  addition  to  the  cost  of  making  repairs  ajid  the 
loss  of  rents.    Stevens  v.  State,  13  C.  C.  111. 

BLOODY  BROOK  (ONONDAGA  COUNTY) 

See  WoEBNER  V.  State,  13  C.  C.  422. 

BOND.    See  Contract;  Damage;  Highway. 

BONNEVILLE  v.  STATE,  12  C.  C.  173. 

BRANDOW  PRINTING  CO.  v.  STATE,  17  C.  C 241 

BRIDGES. 

Where  the  State  constructed  a  bridge  over  the  canal  which  was  aban- 
doned except  for  drainage  purposes  by  the  State  and  did  not  provide  a 
railing,  which  resulted  in  the  claimant  walking  off  the  bridge  into  the 
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canal  without  any  negligence  on  her  part,  the  State  is  v  liable.     Van 
Alstyne  v.  State,  11  C.  C.  157. 

Where  the  town  of  Lenox  owned  two  bridges  known  as  Peterboro  and 
Main  street  bridges  spanning  a  State  ditch  used  for  conveying  surplus 
water  from  the  Erie  canal  to  Oneida  lake,  the  State  negligently  widened 
and  deepened  a  creek  which  undermined  the  abutments  of  the  bridges 
making  their  construction  and  the  building  of  the  bridges  necessary  and 
in  such  case  the  State  is  liable  for  its  negligent  acts.  Town  of  Lenox 
V.  State,  12  C.  C.  159. 

Where  a  temporary  bridge  is  constructed  while  the  work  of  construct- 
ing a  permanent  bridge  is  in  progress  the  claimant  may  recover  the  cost 
of  building  such  temporary  bridge.  Allowance  should  be  made  to  the 
State  for  the  value  of  any  material  in  the  old  bridge  appropriated  by  the 
claimant.  Town  of  Lenox  v.  State,  12  C.  C.  159. 
Taft  V.  State,  13  C.  C.  250. 

The  State  is  not  liable  for  damages  to  abutting  property  for  closing  a 
canal  bridge  pending  repairs  where  it  appears  that  the  repairs  were  made 
with  reasonable  dispatch  considering  the  circumstances.  Kline  v.  State, 
15  C.  C.  366. 

Under  the  provisions  making  the  State  liable  only  where  upon  the 
same  facts  an  individual  or  corporation  would  be  liable  ( Canal  Law,  §  47 ; 
Code  of  Civ.  Proc,  §  264)  the  State  is  entitled  to  the  benefit  of  the  pro- 
visions of  the  Highway  Law  (L.  1890,  ch.  560,  §  154;  L.  1909,  ch.  30, 
§  331)  relating  to  the  load  which  town  bridges  are  required  to  bear. 
O'Bryan  v.  State,  15  C.  C.  295. 

Where  the  statute  exempting  a  town  from  liability  for  the  collapse  of 
a  bridge  under  a  load  of  four  tons  or  over  (L.  1890,  ch.  30,  §  154)  was 
amended  by  increasing  the  load  to  eight  tons  or  over,  the  State  has  a 
reasonable  time  after  the  amendment  takes  effect  to  reconstruct  its 
bridges  to  meet  the  requirements  of  the  increased  load  and  where  an 
accident  occurs  103  days  after  the  amendment  takes  effect  a  reasonable 
time  has  not  elapsed  to  charge  the  State  with  negligence  for  delay  in 
reconstructing  a  bridge  which  fell  with  a  load  exceeding  four  and  one- 
half  tons.    O'Bryan  v.  State,  15  C.  C.  295. 

The  State  was  held  to  be  exempt  from  liability  where  an  engineer 
undertook  to  drive  over  a  canal  bridge  in  a  town  a  load  weighing  four 
and  one-half  tons  and  he  was  held  to  have  assumed  the  risk  in  passing 
over  the  bridge  where  he  had  examined  the  bridge  and  after  such  examina- 
tion reached  the  conclusion  that  it  was  safe  and  undertook  to  cross  and 
went  down  with  the  bridge.    O'Bryan  v.  State  15  C.  C,  295. 

Claimant  alleged  that  while  crossing  a  highway  bridge  over  the  canal 
he  stubbed  his  toe  against  one  of  the  bridge  planks,  lost  his  balance  and 
fell  from  the  bridge  to  the  canal  towpath  at  a  point  where  there  was 
no  guard  rail  along  the  side  of  the  bridge.  The  State  contended  that 
claimant  was  not  on  the  bridge  when  the  accident  happened,  but  had  left 
the  bridge  and  started  down  the  stone  steps  leading  to  the  towpath.  The 
evidence  on  the  cause  of  the  fall  was  in  direct  conflict.  From  a  considera- 
tion of  the  evidence  the  court  held  that  the  claimant  was  walking  down 
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the  stone  steps  when  he  tripped  and  fell,  and  that  there  was  no  negligence 
on  the  part  of  the  State  which  caused  his  original  injury.  Debottis  v. 
State,  16  C.  C.  18. 

On  August  9,  1913,  the  claimant,  while  returning  from  the  city  of 
Rochester  to  his  home  in  Gasport,  arrived  at  the  lift  bridge  over  the  Erie 
canal  at  Gasport  about  8:30  p.  M.  It  was  dark  and  his  automobile  lamps 
were  lighted.  He  never  saw  or  heard  any  indications  that  the  bridge  was 
raised  until  he  was  so  near  it  that  it  was  impossible  to  avoid  a  collision. 
From  a  consideration  of  the  evidence  the  Court  held  that  there  was  no 
warning  given  which  claimant  could  hear  or  see  until  just  as  he  was 
about  to  collide  with  the  bridge;  that  the  automobile  has  become  one  of 
the  most  important  means  of  conveyance  over  our  public  highways,  and 
that  in  all  situations  like  the  one  under  consideration  it  is  the  duty  of  the 
State  to  give  some  warning  which  can  be  seen  or  heard  by  a  cautious  and 
watchful  driver  of  such  machines.    Hull  v.  State,  16  C.  C.  47. 

Claimant  sought  to  recover  damages  for  personal  injuries  sustained  at 
night  by  falling  off  the  north  side  of  the  canal  bridge  where  there  was  no 
railing.  He  was  walking  in  the  driveway  and  not  in  the  walkway  pro- 
vided for  foot  passengers.  For  ten  years  he  had  been  constantly  using 
this  bridge,  knowing  that  there  was  no  barrier  on  the  north  side,  and 
that  there  was  a  walk  for  foot  passengers  properly  guarded  on  the  other 
side.  The  Court  held  that  he  was  guilty  of  contributory  negligence  in 
deliberately  choosing  to  take  the  roadway  provided  for  vehicles,  where 
there  was  some  risk,  instead  of  taking  the  walkway  provided  for  foot 
passengers,  which  was  safe,    Schatazle  v.  State,  16  C.  C.  61. 

The  claimant's  intestate,  about  9  p.  m.  on  February  3,  1913,  attempted 
to  board  a  car  on  ^lain  street  in  the  city  of  Lockport  to  go  to  Buffalo. 
The  car  failed  to  stop,  and  he  followed  it  to  where  it  passed  on  to  the 
large  bridge  which  the  State  was  building  across  the  Barge  canal  at 
Main  street,  and  while  still  following  it  he  fell  through  a  large  hole  in 
the  bridge,  dropping  fifty  feet  to  the  rocks  below,  where  he  met  his  death. 
From  a  consideration  of  the  evidence  the  Court  held  that  the  State  in 
the  construction  of  the  bridge  had  failed  in  its  duty  to  guard  the  exca- 
vation in  such  a  manner  as  to  make  the  bridge  reasonably  safe  for 
travelers,  and  that  the  claimant's  intestate  was  not  guilty  of  contributory 
negligence  in  assuming  that  he  might  lawfully  travel  a  highway  upon 
which  a  surface  car  was  proceeding  safely  a  few  feet  ahead  of  him. 
McDonald  v.  State,  16  C.  C.  83. 

An  employee  of  the  claimant,  a  building  contractor,  drove  claimant's 
motor  truck  across  the  Nineteenth  Street  lift  bridge  over  the  Erie  canal 
in  Watervliet,  N.  Y.  The  truck  was  proceeding  in  a  proper  manner  and  at 
a  speed  of  less  than  six  miles  per  hour.  The  front  end  of  the  truck  had 
entirely  crossed  the  bridge,  and  tlie  rear  thereof  was  still  thereon,  when 
some  of  the  wooden  timbers,  supporting  tlie  plank  flooring  of  the  bridge, 
suddenly  broke  off  sharply,  and  fell  into  the  canal  below,  and  the  plank 
flooring  broke  underneath  the  truck,  precipitating  the  latter  violently 
down  upon  the  steel  girders  of  the  bridge,  several  feet  below  the  floor 
thereof.     As  a  result,  the  truck  and  its  load  were  extricated  at  con- 
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siderable  difficulty  and  expense,  and  the  truck  was  materially  injured,  ' 
necessitating  various  repairs  and  causing  a  loss  of  some  days  in  its  use 
and  operation,  the  total  damage  amounting  to  $398.25.  The  Court,  review- 
ing the  legislation  relating  to  said  bridge,  held  that  the  bridge  was  a 
State  bridge,  that  the  State  was  not  only  liable  for  any  negligence  of  its 
employees  in  the  construction  of  the  bridge  but  also  in  its  operation  and 
maintenance ;  and  that  under  the  doctrine  res  ipsa  loqmtwr  the  State  was 
liable.  The  Court  further  held  that  the  legislation  limiting  liability  to 
loads  not  exceeding  eight  tons  in  weight  was  specifically  confined  to  town 
bridges,  and  that  the  State  had  thus  indicated  its  intention  to  exclude 
from  any  such  limitation  its  own,  or  the  bridges  of  any  mimicipal  cor- 
poration other  than  a  town,  that  there  was  a  reason  for  this  policy,  as 
obviously  a  different  standard  should  govern  the  capacity  of  rural 
bridges,  subjected  only  to  the  loads  incident  to  agricultural  and  other 
rural  pursuits  than  that  which  should  control  bridges  in  great  cities 
and  large  conununities,  with  their  varied  building,  manufacturing  and 
commercial  enterprises,  and  the  loads  which  are  incident  to  their  opera- 
tion.    Murray  v.  State,  16  C.  C.  111. 

The  claimant,  while  driving  a  horse  and  covered  wagon,  started  to 
cross  the  lift  bridge  over  the  Erie  canal  on  Salina  street,  Syracuse.  The 
bridge  started  to  rise  after  he  was  upon  it.  He  hurried  to  get  across  the 
bridge,  but  when  he  reached  the  further  edge  the  bridge  was  up  about  two 
feet.  The  horse  jiunped  off  the  bridge,  pulling  the  wagon  after  him.  The 
wagon  tipped  over.  The  claimant  and  his  horse  were  injured  and  the 
wagon  was  rendered  valueless.  The  Court  held  from  the  evidence  that  the 
claimant  was  not  properly  warned  that  the  bridge  was  to  be  raised  and 
that  he  was  allowed  to  get  on  the  bridge  through  the  negligence  of  the 
State's  employees,  which  employees  were  charged  with  the  duty  of  pro- 
tecting the  public  when  the  bridge  was  being  raised;  that  having  gotten 
on  the  bridge  and  finding  that  the  bridge  was  about  to  go  up,  the  claim- 
ant was  warranted  in  trying  to  get  off  the  bridge  as  soon  as  possible  and 
in  not  taking  the  chances  of  remaining  high  up  in  the  air  with  his  horse 
and  wagon  until  the  bridge  was  lowered;  that  under  the  circumstances 
he  was  not  charged  with  the  same  duty  of  care  as  he  would  have  been  if 
he  had  had  plenty  of  time  to  think  and  to  decide  upon  the  best  course. 
The  claim  was  allowed  as  to  the  direct  injuries  to  the  claimant  and  his 
horse  and  the  loss  of  his  wagon.  The  Court  held,  however,  that  the 
evidence  failed  to  show  that  the  claimant  suffered  from  a  chronic  condi- 
tion alleged  to  have  resulted  from  the  effects  of  a  blow  on  the  head;  and 
refused  any  award  on  this  score.    Frt^nce  v^  State.  16  C.  C.  137. 

On  August  11,  1913,  claimant  was  driving  an  automobile  along  State 
highway  No.  27,  which  is  the  main  traveled  route  between  the  Adirondack 
section  and  the  main  east  and  west  highway  across  the  State  passing 
through  Utica.  It  was  necessary  for  her  to  turn  sharply  to  the  north- 
past  to  pass  over  Main  street  bridge  crossing  the  Black  River  canal  at 
Boonville,  N.  Y.  Striking  the  planks  near  the  right  side  which  ran 
lengthwise  on  top  of  the  fioor,  she  turned  the  car  sharply  to  the  left  and 
ran  against  a  suspension  rod  on  the  left  side.  With  the  assistance  of 
several  people  the  car  was  pulled  back,  straightened  around,  the  engine 
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cranked,  and  she  got  back  into  the  machine.  She  started  the  car  forward 
across  the  bridge,  when  the  bridge  structure  settled  at  one  comer.  Claim- 
ant, to  avoid  tipping  over,  turned  the  car  "  head  on  "  in  the  direction  of 
the  settling.  When  the  bridge  struck  the  edge  of  the  canal  bank  and 
stopped,  part  was  on  the  bank  and  part  in  the  canal.  The  car  was  right 
side  up,  tipped  sharply  forward  and  directly  against  the  right  side  of 
the  bridge  at  its  lowest  part  as  it  collapsed.  The  other  three  comers  of 
the  bridge  remained  substantially  in  place.  Claimant  wa&  thrown  for- 
ward against  the  wheel  and  back  against  the  seat  and  received  injuries 
for  which  she  brought  the  present  claim.  The  evidence  showed  that  the 
State  had  actual  notice  of  the  inadequacy  of  the  bridge.  The  Superin- 
tendent of  Public  Works  in  1912  had  approved  in  writing  a  bill  providing 
for  the  building  of  a  new  bridge  and  this  bill  became  a  law  fifteen  months 
before  the  accident.  The  Court  held  that  the  State  was  clearly  negligent 
in  permitting  the  use  of  the  bridge  under  such  circumstances,  that 
although  the  claimant's  course  when  she  first  came  upon  the  bridge  was 
erratic,  nevertheless  at  the  time  of  the  actual  falling  of  the  bridge  her 
car  was  in  a  proper  place  and  nothing  was  done  by  her  at  that  time  to 
cause  the  bridge  to  give  way  and  settle  down.  The  manner  of  the  settling 
of  the  bridge  and  the  fact  that  it  did  not  commence  to  settle  where 
claimant  hit  the  suspension  rod  disproves  the  State's  contention  that  the 
collision  of  claimant's  auto  with  the  suspension  rod  was  a  contributing 
cause  of  the  accident,    Emerson  v.  State,  16  C.  C.  144. 

Claimant  had  for  several  years  traveled  between  Schenectady  and  Rot- 
terdam Junction  on  a  forty-passenger  auto  bus.  On  April  24,  1916,  she, 
with  other  people,  boarded  this  bus  at  Schenectady,  paid  her  fare  and 
became  a  passenger.  While  proceeding  westerly  on  a  State  highway,  the 
bus  passed  on  to  the  bridge  over  the  Erie  canal  known  as  Van  Slyke's 
bridge.  The  bridge  suddenly  collapsed,  carrying  the  bus  and  occupants 
down  about  twenty  feet  to  the  canal  bed,  injuring  the  claimant  and  other 
passengers.  Six  years  before  the  accident  the  section  superintendent  in 
the  employ  of  the  Superintendent  of  Public  Works  had  placed  sign  boards 
near  each  end  of  the  bridge.  The  notice  on  the  sign  boards  was  the  usual 
notice  signed  by  the  Superintendent  of  Public  Works  that  loads  of  more 
than  two  and  one-half  tons  were  forbidden  to  cross  the  bridge.  At  the 
time  of  the  accident  one  of  the  signs  remained  near  the  Rotterdam  end 
of  the  bridge,  but  there  was  no  proof  that  the  sign  board  at  the  Schenec- 
tady end  was  in  place  at  that  time.  From  the  evidence,  including  a  very 
careful  inspection  of  the  pieces  of  bridge  timbers  introduced  in  evidence 
as  exhibits,  the  Court  held  that  the  bridge  was  not  only  unsafe  for  a 
two  and  one-half  ton  load,  but  was  unsafe  for  any  load,  and  that  the 
State  could  have  discovered  this  condition  by  a  proper  test,  but  that  no 
such  test  was  ever  made.  Claimant  had  passed  over  the  bridge  in  this 
forty-passenger  auto  bus  several  times  a  week  for  several  years,  and  to 
all  appearances  the  bridge  would  hold  much  more  than  two  and  one-half 
tons,  for  she  had  been  many  times  a  part  of  a  load  much  heavier  than  two 
and  one-half  tons  which  had  gone  safely  over  the  bridge.  The  Court  held 
that,  whatever  the  form  of  the  notice,  the  fact  that  traffic  was  not  actually 
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stopped  over  the  bridge  gave  the  notice  the  character  of  a  warning  of  its 
not  being  safe  for  more  than  two  and  one-half  tons  and  could  not  be  taken 
as  a  prohibition  to  use  the  bridge  for  more  than  two  and  one-half  tons. 
If  the  Superintendent  of  Public  Works  knew  or  had  reason  to  believe  that 
the  bridge  was  not  safe  for  loads  weighing  more  than  two  and  one-half 
tons,  it  was  his  duty  to  have  a  test  made  and  find  out  what  was  the 
actual  condition  of  the  bridge.  If  found  to  be  in  a  dangerous  condition 
for  two  and  one-half  tons  or  any  other  usual  load  which  might  be  expected 
to  pass  over  such  a  bridge  in  such  a  place,  he  should  cause  to  be  put  up 
signs  to  attract  the  attention  of  all  persons  who  might  desire  to  use  the 
bridge,  and  then,  within  a  reasonable  time,  make  such  repairs,  changes  or 
replacements  as  would  make  the  bridge  a  proper  bridge  for  the  traffic  to 
be  acconmiodated  at  that  locality  at  that  time.  Small  sign  boards  placed 
over  to  one  side  of  the  road  and  left  there  for  five  years  do  not  constitute 
the  kind  of  protection  to  which  the  citizens  of  this  and  other  States  are 
entitled  when  they  are  passing  over  bridges  built,  owned  and  maintained 
by  the  State  of  Xew  York.     Beeman  v.  State,  16  C.  C.  153. 

The  claimant,  an  Italian,  was  on  and  for  sometime  prior  to  the  13th 
day  of  May,  1916,  employed  as  a  teameter  by  a  contractor  engaged  in 
building  a  state  road  near  the  Erie  canal.  On  that  day  he  was  sent  by  his 
employer  to  draw  gravel  from  a  pit  which  was  located  on  the  opposite  side 
of  the  canal  from  the  road  under  construction.  This  work  necessitated 
crossing  the  canal  over  a  canal  bridge.  Claimant  followed  the  nearest 
and  most  direct  route  and  the  one  which  he  was  directed  to  use  by  his 
employer.  He  made  one  trip  safely.  On  the  second  trip,  the  bridge 
collapsed  and  threw  him,  together  with  the  horses  and  wagon,  into  the 
canal.  The  bridge  was  one  of  the  old-fashioned  wooden  structures  seen 
along  the  line  of  the  old  canal.  No  inspection  of  the  bridge  had  been 
recently  made  by  the  state  authorities,  and  no  repairs  made  to  it,  except 
that  it  had  been  kept  painted,  which  covered  up  defects  and  prevented  the 
discovery  of  its  actual  condition,  except  by  a  more  than  casual  exami- 
nation. It  had  become  rotten  and  unsafe  and  needed  repair,  but  no 
attempt  had  been  made  by  the  state  to  keep  it  in  repair.  Upon  this 
bridge  was  posted  at  the  time  of  the  accident  and  for  sevefal  months 
prior  thereto  a  notice  which  read :  ''  The  load  capacity  of  this  bridge  is  two 
and  one-half  tons.  By  order  of  the  Superintendent  of  Public  Works." 
The  claimant  was  asked  if  he  noticed  this  sign.  He  replied  that  he  had; 
that  it  had  been  explained  to  him  and  when  asked  what  it  said,  replied: 
"  Why  the  sign  read  not  to  draw  more  than  two  tons  and  a  half,"  The 
superintendent  of  repairs  testified  for  the  state  that  he  had  not  received 
any  orders  in  regard  to  posting  a  notice  on  this  particular  bridge,  but  had 
simply  received  orders  to  post  notices  on  socalled  farm  bridges,  of  which 
the  bridge  in  question  was  a  type.  It  w^ae  a  connecting  link  on  a  much 
used  highway.  The  team  driven  by  claimant  weighed  about  2,500  pounds ; 
the  wagon  about  1 JOO,  and  the  claimant  himself,  160  pounds,  making  a 
total  light  weight  of  4,360  pounds;  the  load  which  he  had  on  at  the  time 
of  the  accident  was  about  4,000  pounds,  making  a  total  combined  weight 
of  slightly  over  four  tons. 
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The  Court  held  that  under  all  the  circumstances  there  was  no  such  con- 
tributory  negligence    on    the   part   of    the   claimant   as   would   prevent 
recovery.     The  claimant  was  not  'free  to  keep  off  this  bridge  or  take  the 
consequences.     He  had  to  obey  the  orders  of  his  employer  or  lose  his  job. 
It  was  not  practical  for  the  employer  to  use  any  other  bridge.    The  road  and 
bridge  were  open  to  the  public.    He  saw  automobiles  and  loaded  vehicles 
crossing  the  bridge  constantly.     There  wa^  nothing  about  the  outward 
appearance  of  the  bridge  to  indicate  that  it  was  not  safe  for  ordinary 
loads.      He  had  no  information  aa  to  whether  the  notice  applied  to  load 
only,   or   to   the   combined   weight  of   load,   horses,   wagon,   and   driver. 
An  award  was  made  to  the  claimant  for  $600.     Rizzi  v.  State,  17  C.  C. .  .     54 
See  Cathekii?e  Street  Bridge,  Straccse;  Chapel  Street  Bridge, 
LocKPORT;  Erie  Street  Bridge,  Buffalo;  Exchange  Street 
Bridge,  Rochester;  Plymouth  Avekue  Bridge,  Rochester; 
Salina  Sttieet  Bridge,  Syracuse;  State  Street  Bridge,  Buf- 
falo; State  Street  Bridge,  Syracuse;  Twenty-third  Street 
Bridge,  Watervliet;  West  Main  Street  Bridge,  Rochester. 
See  Neougence. 

BRI6GS,  CHARLES  L.,  v.  STATE,  12  C.  C.  22. 

BRISTOL,  WM.,  by  guardian,  v.  STATE,  11  C.  C.  14. 

BROOKS,  WILLIAM  B.,  v.  STATE,  17  C.  C 77 

BROWN,  HENRY  H.,  v.  STATE,  11  C.  C.  173. 

BROWNLOW,  MARY  E.,  v.  STATE,  16  C.  C.  125. 

BUCKLES,  MARY  J.,  v.  STATE,  16  C.  C.  (Court  of  Appeals)  303. 

BURCHARD,  MARY  W.,  v.  STATE,  15  C.  C.  239. 

BURDEN  OF  PROOF.     See  Evidence. 

BURGARD,  henry  p.,  v.  STATE,  11  C.  C.  27. 

BURKS,  ALONZO  E.,  v.  STATE,  13  C.  C.  153. 

BURKS,  CLARA  G.,  v.  STATE,  13  C.  C.  153. 

BURNS,  WILLIAM  E.,  v.  STATE,  12  C.  C.  144. 

BURT  OLNEY  CANNING  CO.  v.  STATE,  17  C.  C 133 

BUTLER,  JOHN  M.,  v.  STATE,  13  C.  C.  193. 

BUTTERFIELD,  FRED  R.,  v.  STATE,  16  C.  C.  24. 
16  C.  C.   (Ctmrt  of  Appeals)   308. 

BUTTERNUT  CREEK  (ONONDAGA  COUNTY). 

Where  the  State  without  legal  right  turns  water  upon  the  land  of 
another  causing  all  the  damages  and  subsequently  other  water  from 
natural  sources  mingles  with  those  of  the  State,  the  State  must  respond 
for  all  the  damages  as  the  sole  source  of  damage. 

Where  all  the  damage  to  land  occurs  from  natural  causes  resulting 
from  the  overflow  of   a  creek  the  State  is  not  liable  for  any  damage 
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though  without  legal  right  it  mingles  with  the  flood  surplus  water  from 
the  canal. 

Where  part  of  the  damages  resulting  from  flooding  are  occasioned  by 
wa/ter  which  the  State  without  legal  right  turns  upon  the  land  of  another 
and  part  are  due  to  the  natural  overflow  of  a  creek,  the  State  is  liable 
only  for  such  portion  of  the  damages  as  it  actually  occasions.  Cook  v. 
State,  11  C.  C.  128. 
See  Creekjs. 

BUTTS  ROAD. 

Passorelli  v.  State,  16  C.  C.  67. 

CAMPBELL,  PATRICK,  v.  STATE,  12  C.  C.  9. 

CANALS. 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and  form  a 
bar  at  the  mouth  of  the  creek  in  th^  bottom  of  an  abandoned  canal,  and 
in  time  of  heavy  rain  the  bar  so  formed  causes  the  waters  of  this  creek 
to  back  up  and  overflow  claimant'e  property :  Held,  that  the  creek  which 
overflowed  being  no  part  of  the  canal  system  of  the  State,  without  an 
enabling  act,  the  Court  of  Claims  had  no  jurisdiction  of  the  claim. 
Freer  v.  State,  11  C.  C.  9. 

Where  the  State  abandons  a  canal  and  adjoining  owners  obstruct  the 
passage  of  water  draining  into  it  so  as  to  cause  the  water  to  accumulate 
and  percolate  upon  adjacent  lands,  a  claim  for  damages  should  be  dis- 
missed upon  the  merits  where  drainage  ditches  upon  the  lands  alleged  to 
be  damaged  were  allowed  to  become  filled  up.  Hughson  v.  State,  11 
C.  C.  37. 

Where  a  canal  has  been  abandoned  by  the  State  and  damages  are  occa- 
sioned by  the  use  or  nonuse  which  the  State  makes  of  the  property,  the 
claimant  must  poinit  to  some  statute  wherein  the  State  has  consented  to 
aseume  a  liability  for  its  acts.    Hughson  v.  State,  11  C.  C.  37. 

The  provisions  of  the  Canal  Law  ( §  37 ) ,  allowing  claims  to  be  filed  by 
any  person  sustaining  damages  from  the  canals,  do  not  apply  to  an 
abandoned  canal,  like  the  Chemung  canal,  not  enumerated  among  the 
canale  to  which  the  Canal  Law  by  section  2  is  made  to  apply.  Hughson 
V.  State,  11  C.  C.  37. 

Where  a  side  cut  of  a  canal,  although  a  part  of  the  canal  system,  has 
become  a  nuisance  and  has  actually  come  into  disuse  as  a  part  of  the 
canal  system,  the  State  may  close  it  as  an  abandoned  canal  without 
rendering  itself  liable  to  those  who  have  been  using  the  side  cut.  The 
State  Constitution  prohibiting  the  sale  of  the  canals  extends  only  to  the 
main  trunk  as  originally  constructed,  enlarged,  or  extended  and  does  not 
apply  to  a  side  cut  which  the  Sta;te  would  have  the  right  to  close  if 
necessary  as  a  part  of  its  plans  for  the  improvement  of  the  canals  of  the 
State.  The  State  may  close  a  side  cut  which  forms  no  part  of  the  canal 
system  where  it  was  built  as  a  convenience  to  those  owning  property  on 
either  side  of  it  and  was  not  necessary  for  the  navigation  of  the  canals, 
although  the  Legislature  assumed  jurisdiction  over  the  side  cut  by  mak- 
ing appropriations  for  its  improvement.    Lynch  v.  State,  11  C.  C.  122. 
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Prior  to  the  enactment  of  the  Canal  Law  (L.  1894,  ch.  338)  there  w»a 
no  provision  of  law  requiring  any  map  to  be  made  or  filed  or  serYed 
upon  the  property  owner  of  lands  to  be  appropriated  by  the  State. 
MUler  V.  State,  15  C.  C.  266. 

Prior  to  the  Canal  Law  (L.  1894,  ch.  338)  the  permanent  appropria- 
tion of  land  was  complete  when  the  State  took  possession  of  the  same 
and  if  no  claim  was  made  within  a  year  after  such  appropriation  the 
owner  lost  his  interest  in  the  property  and  the  State  acquired  title  in 
fee.    MUler  v.  State,  15  C.  C.  266. 

History  of  the  statutes  preceding  the  Barge  Canal  Act  of  1903  relating 
to  the  appropriation  of  lands  for  canal  purposes,  the  procedure  under 
these  acts,  and  the  judicial  decisions  construing  them,  stated  at  length. 
Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

The  language  of  the  early  statutes  under  which  the  canals  of  the  State 
were  constructed  was  not  always  clear,  and  has  not  been  uniform  upon 
the  question  of  the  interest  which  the  State  acquired  and  when  the 
property  appropriated  became  the  property  of  the  State,  but  the  decisionfl 
themselves  have  been  uniform  in  holding  that  the  title  did  not  vest  until 
the  money  had  been  paid  or  the  appraisal  had  been  made  and  recorded 
or  the  Statute  of  Limitatdoofi  had  run.  The  Barge  canal  act  is  but 
a  step  in  the  development  of  legi«lation  on  the  subject  of  appropriations, 
and  there  is  nothing  in  that  act  which  indicates  an  intention  on  the  part 
of  the  State  to  change  this  rule. 

Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

The  contractor  under  Barge  Canal  Contract  62  under  protest  performed 
work  under  various  alteration  orders  and  extra  work  orders  which  in- 
creased the  expense  to  it  of  doing  the  work  under  the  original  contract, 
and  there  were  also  various  delays  in  connection  with  the  work  done 
under  the  contract  resulting  from  changes  made  by  the  State  in  the 
original  plans  as  the  work  progressed,  from  which  delays  the  contractor 
also  claimed  damages  resulted  to  it.  The  various  items  of  damage  are 
passed  upon  the  Referee  in  his  report  and  opinion. 
I.  M.  Ludington  Sons.  Inc.  v.  »State,  16  C.  C.  175. 

The  old  iChamplain  canal  near  Fort  Miller,  Washington  county,  lies  a 
few  feet  easterly  of  the  new  Barge  canal,  but  the  two  are  entirely  separate 
and  distinct.  The  banks  of  the  Barge  canal  in  this  vicinity  are  several 
feet  higher  than  those  of  the  Champlain  canal.  On  March  27,  1913,  owing 
to  the  negligence  of  the  state  and  its  servants,  in  the  construction  and 
maintenance  of  the  Barge  canal,  and  certain  of  its  structures  at  that 
point,  some  of  the  latter  collapsed,  during  the  freshet  in  the  Hudson  river. 
As  a  result  the  water  rushed  into  and  through  the  channel  of  the  Barge 
canal  at  this  point,  overflowed  the  banks  thereof,  and  was  precipitated 
with  great  violence  into  the  old  Champlain  canal  thereby.  At  the  close  of 
the  navigation  season  of  1912,  the  claimant  had  brought  from  Canada  his 
three  boats,  loaded  with  pulpwood,  for  delivery  to  the  Fort  Miller  Pulp 
and  Paper  Company  at  Fort  Miller.  Before  they  were  unloaded  the  navi- 
gation season  ended,  the  water  was  withdrawn  and  the  old  Champlain 
canal  closed.     The  boats  were  lying  in  the  latter  at  the  time  of  the  flood. 


Index  Digest  377 


CANALS  —  Continued.  Page, 

awaiting  the  navigation  season  of  1913.  They  were  overwhelmed  by  the 
flood  and  their  destruction  resulted.  The  boats  were  properly  and 
securely  placed  and  tied  at  the  time,  and  there  is  no  contention  that  the 
claimant  was  negligent.     He  was  damaged  in  the  sum  of  $750. 

Section  47  of  the  canal  law  provides,  generally,  that  any  person  sustain- 
ing damages  from  the  canals,  or  their  use,  or  from  the  neglect  or  conduct 
of  any  officer  having  charge  of  the  same,  or  resulting  from  any  accident 
connected  with  the  canals,  may  recover  in  thi-i  court,  under  the  conditions 
therein  prescribed,  such  an  amount  as  will  properly  compensate  him 
therefor,  "  provided  that  the  provisions  of  this  section  shall  not  extend 
to  claims  arising  from  damages  resulting  from  the  navigation  of  the 
canals."  The  state  contended  that  the  claimant's  loss  was  one  "  resulting 
from  the  navigation  of  the  canals,*'  within  the  purview  of  the  foregoing 
exception,  and  that  there  could  be  no  recovery. 

The  Court  held  that  the  liability  assumed  by  the  state  was  general; 
the  exception  special.  The  state  could  exclude  what  it  pleased  from  the 
scope  '^f  its  broad  consent,  and  could  choose  its  own  language  for  its  own 
protection.  Its  exception,  therefore,  should  take  out  from  the  broad 
general  consent,  only  what  is  strictly  within  its  terms.  The  damages 
excluded  must  result  from  the  navigation  of  the  canal«,  that  is,  from  the 
passage  of  boats  along  and  upon  their  waters.  The  intention  of  the 
statute  was  to  provide  that  parties  while  using  the  canal  for  their  own 
benefit  should  take  the  risks  of  navigation  without  reference  to  whether 
they  were  caused  or  affected  by  the  negligence  of  the  state  officers.  The 
question  then  is,  whether  or  not  at  the  time  of  the  accident  the  claimant 
was  engaged  in  the  navigation  of  the  canals. 

The  Court  held  that  it  required  a  strained  and  absurd  construction  to 
say  that  the  claimant's  boats  were  navigating  the  canal,  at  a  time  when 
there  was  no  water  in  it,  when  no  operatives  were  employed,  when  the 
locks  were  impassable,  when  the  boats  were  immovable,  when  navigation 
as  usually  understood  was  physically  impossible,  and  months  after  the 
6tate  Superintendent  of  Public  Works,  pursuant  to  the  Canal  Law,  had 
declared  the  canal  navigation  season  officially  closed.  The  Court  further 
held  that  the  claimant  in  storing  his  boats  for  the  winter  in  the  bed  of 
the  canal  was  not  a  trespasser ;  he  was  the  state's  licensee.  Tlie  use  of  the 
canal  by  boats,  for  navigation,  is  with  the  permission  and  license  of  the 
state,  and  that  license  extends,  not  only  to  the  movement  of  the  boats  on 
the  waters  of  the  canal,  during  the  season  of  navigation,  but  the  resting 
or  storage  of  the  boats  in  the  dry  channel  of  the  canal,  during  the 
winter  season.  The  state  owed  to  the  claimant,  as  its  licensee,  the  duty 
not  to  injure  his  property  negligently.  It  has  so  injured  him  in  this 
instance,  and  the  general  provisions  of  the  statute  make  the  state  liable 
in  damages  for  the  injury  it  has  done. 

An  award  was  made  to  the  claimant  in  the  sum  of  $750. 

Viele  V.  State,  17  C.  C 91 

See  Baboe  Canax;  Black  River  Canal;  Cayuga  and  Seneca 
Canal;  Champlain  Canal;  Chemung  Canal;  Erie  Canal; 
Oswego  Canal. 
See  Bridges,  Leakage,  Overflow  and  Flooding. 
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See  SnFESZ?iTEKDENT  OF  Catsalb. 

CANNERY. 

See  Damage;  Pebmanent  Appbopbiation. 

CAPITOL. 

Waples  Co.  v.  State,  16  C.  C.  54. 

CARHART,  HENRY,  v.  STATE,  11  C.  C.  128. 

CARHART,  HENRY,  v.  STATE,  12  C.  C.  152. 

CARROLL,  EDWARD,  JR.,  et  al.  v.  STATE,  15  C.  C.  241. 

CATHERINE  STREET  BRIDGE  (SYRACUSE). 

Where  a  child  six  year  a  of  ag«  was  injured,  while  attempting  to  get 
upon  a  lift  bridge  which  was  being  lowered,  hj  having  his  foot  caught 
between  the  roadway  and  the  bridge,  the  State  is  chargeable  with 
negligence,  the  flagman  being  absent  at  the  time  and  the  child  being  of 
such  tender  years  as  not  to  be  chargeable  with  contributory  negligence, 
and  no  negligence  being  attributable  to  the  parents  of  the  child.  Ten 
Eyck  V.  State,  11  C.  C.  149. 
See  Bridges. 

CHAMPLAIN  STONE  AND  SAND  CO.  v.  STATE,  16  C.  C.  181. 
CHANGE  OF  GRADE.     See  Highway. 

CHAPEL  STREET  BRIDGE  (LOCKPORT). 

When  a  person  who  i-s  riding  in  a  carriage  driven  by  another  who 
drives  the  horse  upon  a  lift  bridge  and  the  horse  and  carriage  are  thrown 
backward  off  the  bridge  and  the  person  is  injured,  such  person  cannot 
recover  again«t  the  State  where  i*t  is  shown  that  the  customary  warning 
signals  were  given  before  the  bridge  was  raised,  and  while  the  carriage 
was  upon  the  street  approaching  the  bridge.  The  officers  of  the  State  had 
performed  their  duty  in  giving  the  signals  and  the  State  was  not  guilty 
of  negligence.  Heard  v.  State,  11  C.  C.  205. 
See  Bbidges. 

CHEMUNG  CANAL. 

The  provisions  of  the  Canal  Law  ( §  37 ) ,  allowing  claims  to  be  filed  by 
any  person  sustaining  damages  from  the  canals,  do  not  apply  to  an  aban- 
doned canal,  like  the  Chemung  canal,  not  enumerated  among  the  canals 
to  which  the  Canal  Law  by  section  2  is  made  to  apply.  Hughson  v. 
State,  11  C.  C.  37. 

See  Canals. 

CHEMUNG  RIVER  DYKE. 

Park  V.  State,  16  C.  C.  132. 

CHILDREN. 

A  boy  of  eight  years  held  guilty  of  contributory  negligence.  Bristol 
V.  State,  11  C.  C.  14. 
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The  State  was  held  liable  for  injuries  to  a  child  of  six  years  of  age,  no 
negligence  being  attributable  to  the  child  or  his  parents.  Ten  Eyck  y. 
State,  11  G.  C.  149. 

Bee  Negligence. 

CHITTENANGO  CREEK  (MADISON  COUNTY). 

Where  damages  are  claimed  for  the  flooding  of  land  due  to  the  con- 
dition of  a  culvert  which  obstructed  the  flow  of  the  water  of  a  creek 
under  the  canal,  some  negligence  on  the  part  of  the  State  in  maintaining 
the  culvert  mu>st  be  shown  to  warrant  a  recovery.  Facts  and  circum- 
stances justifying  the  dismissal  of  such  a  claim  reviewed.  Lynch  and 
ano.  V.  State,  12  C.  C.  270. 
See  Creeks. 

CHRISTIAN,  JOSEPH,  v.  STATE,  16  C.  C.  122. 

CITY  OF  NEW  YORK  v.  STATE,  16  C.  C.  21. 
16  C.  C.   (Appellate  IHvision)   315. 

CIVIL  SERVICE  LAW. 

For  a  discussion  of  the  legal  principles  involved  in  a  claim  filed  by  a 
state  employee  to  recover  damages  against  the  state  resulting  from  his 
alleged  unlawful  transfer  from  a  clerkship  in  one  state  department  to 
another  state  department  at  a  reduced  salary,  see  Doty  v.  State,  17  C  C. 
22. 

CLAIM. 

Claimant  was  the  owner  of  land  along  Wood  Creek  in  the  town  of 
Rome,  Oneida  county.  On  November  8,  1902,  he  filed  a  claim  to  recover 
damages  resulting,  as  alleged,  from  the  overflow  of  water  in  June,  1901, 
upon  said  land.  There  was  a  substitution  of  attorneys  shortly  prior  to 
the  beginning  of  the  March,  1915,  term  of  the  Court  of  Claims,  and  the 
claim  was  brought  on  for  trial  by  the  substituted  attorneys  on  March  24, 
1916.  At  the  conclusion  of  the  hearing  the  attorneys  for  the  claimant 
requested  that  the  matter  be  held  open  to  permit  claimant  to  introduce 
further  evidence.  His  attorneys  on  January  8,  1916,  noticed  a  motion 
to  amend  the  original  claim  by  alleging  another  and  additional  cause  of 
the  flood  in  June,  1901.  The  court  held  that  even  if  the  present  attorneys 
for  claimant  had,  since  their  substitution,  used  due  diligence  in  the 
prosecution  of  the  claim  and  in  their  attempt  to  have  the  claim  amended, 
their  diligence  did  not  excuse  the  long  delay  which  actually  occurred 
between  the  filing  of  the  claim  and  the  motion  to  amend  the  same; 
that  the  proposed  amendment  alleged  certain  facts  that  ought  to  have 
been  contained  in  the  original  claim  or  to  have  been  added  by  amendment 
within  a  reasonable  time  after  the  original  claim  was  filed;  and  that  it 
was  too  late,  after  the  expiration  of  fourteen  and  dne-half  years,  to  put 
the  burden  upon  the  State  of  attempting  to  find  witnesses  to  a  con- 
dition which  should  have  been  brought  to  the  attention'  of  the  State 
more  than  a  dozen  years  ago.    Derrick  v.  State,  16  C.  C.  59. 
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At  the  opening  of  the  trial  of  a  claim  to  recover  damages  alleged  to 
have  resulted  from  negligence  claimant  moved  to  amend  her  claim  by- 
including  the  necessary  allegations  to  constitute  a  trespass  on  the  part 
of  the  State  and  its  employees,  and  a  like  motion  was  made  at  the  close 
of  claimant's  case  to  conform  the  claim  to  the  proofs.  These  motions 
were  granted  with  an  exception  to  the  State.    Konner  v.  State,  16  C.  C  92. 

Upon  appeal,  the  Appellate  Division  held  it  was  error  to  grant  these 
motions  and  dismissed  the  claim.    Konner  v.  State,  16  O.  G.  320. 

See  Code  of  Civil  Pbocedube;  Consent;  Enabling  Statute; 

JUMSDICTION ;   NOTICE  OF  INTENTION. 

CLIPT,  GEO.  L.,  adm.,  etc.,  v  STATE,  13  C.  C.  25. 

CODE  OF  CIVIL  PROCEDURE. 

By  section  264  of  the  Code  of  Civil  Procedure  the  Court  of  Claims  has 
jurisdiction  to.hear  a  private  claim  agadnst  the  State,  hut  it  is  likewise 
true  that  the  sovereign  power  cannot  be  sued  without  its  consent.  No 
such  consent  is  shown  or  pleaded  in  this  claim.  No  claim  in  behalf  of  a  - 
citizen  can  be  maintained  against  the  State  for  injuries  occasioned  by 
the  negligence  or  misfeasance  of  its  agent  except  when  it  has  by  legis- 
lative enactment  assumed  such  liability.  That  no  enabling  act  having 
been  passed  by  the  Legislature  conferring  jurisdiction  upon  this  court  to 
hear  and  determine  the  claim  of  the  claimant,  the  court  has  no  juris- 
diction to  hear  the  same.     Dimmock  v.  State,  11  C  C.  23. 

In  order  to  authorize  the  consideration  of  a  claim  upon  its  merits  by 
the  Court  of  Claims  it  must  appear  not  only  that  the  court  has  had  juris- 
diction conferred  upon  it  but  that  the  State  has  consented  to  have  its 
liability  determined.     Quayle  v.  State,  11  C  C.  44. 

Nuasbaum  v.  State,  11  C.  C.  147. 

Section  264  of  the  Code  of  Civil  Procedure  as  amended  in  1908  (chap. 
519)  confers  jurisdiction  upon  the  court  over  claims  in  tort  constituting 
"  private  "  claims  against  the  State  and  grants  the  consent  of  the  State 
to  have  its  liability  determined  in  the  Court  of  Claims.  Burks  v.  State, 
13  C.  C.  153. 

The  term  "  private  "  as  used  in  section  264  of  the  Code  of  Civil  Pro- 
cedure conferring  jurisdiction  upon  the  Court  of  Claims  is  used  as  the 
antithesis  of  "  public."    Burks  v.  State,  13  C.  C.  163. 

An  application  to  bring  in  a  party  under  the  authority  of  section  281 
of  the  Code  of  Civil  Procedure  should  be  refused  where  it  appears  that  the 
State  makes  no  claim  againEPt  the  party  and  the  party  no  claim  against 
the  State  and  the  only  issue  being  one  between  the  party  and  the  claim- 
ant.   Elmore  &  Hamilton  Contracting  Co.  v.  State,  13  C.  C.  401. 

Where  a  statute  conferring  jurisdiction  upon  the  court  of  claims  pro- 
vides that  the  court  ''has  jurisdiction  to  hear  and  determdne  a  private 
claim  against  the  State"  but  that  ''the  court  has  no  jurisdiction  of 
a  claim  submitted  by  law  to  any  other  tribunal  or  officer  for  audit 
or  determination  except  where  the  claim  is  founded  upon  express  con- 
tract and  such  claim  or  some  part  thereof  has  been  rejected  by  such 
tribunal  or  officer"  (Code  of  Civil  Procedure,  §  264),  the  language  does 
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not  cover  a  claim  like  that  of  an  erroneous  or  illegal  state  tax  or  aaeess- 
ment  and  does  not  authorize  a  submission  of  such  a  claim  to  this  court. 
Flower  v.  State,  15  C.  C.  164. 

See  CNeil  v.  State,  17  C.  C.  (Court  of  Appeals) 305 

Smith  V.  State,  17  C.  C. 98 

See  Consent;  Notice  op  Intention. 

COFFERDAM.    See  Dam. 

COLE,  DAVID,  and  ano.  v.  STATE,  15  €.  C.  285. 

COMMISSION  ON  NEW  PRISONS. 

For  the  architect's  claim  growing  out  of  his  contract  with  the  state  in 
connection  with  the  contemplated  state  prison  at  Bear  Mountain,  the  site 
being  subsequently  changed  to  Wingdale,  see  Beardsley  v.  State,  17  C.  C.  248 

COMMON  CARRIER. 

Where  the  State  owned  and  maintained  a  reservation  and  operated 
an  inclined  railway  exacting  a  fare  for  its  use  by  passengers,  it  is  to 
be  treated  in  its  relation  to  them  as  a  common  carrier  and  is  bound  to 
exercise  more  than  ordinary  care,  and  for  the  absence  of  such  care  it  is 
liable,  provided  the  claimant  is  free  from  contributory  negligence.  Burks 
V.  State,  13  C.  C.  153. 

CONCRETE. 

See  Highway. 

CONNOLLY,  PETER  P.,  CO.  v.  STATE,  16  C.  C.  216. 

CONSENT. 

The  consent  of  the  State  to  have  its  liability  determined  must  be 
obtained  before  it  can  be  sued.  Quayle  v.  State,  affirmed  in  part  124 
A.  D.  81;  192  N.  Y.  47;  11  C.  C.  44. 

In  order  to  authorize  the  consideration  of  a  claim  upon  its  merits  by 
the  Court  of  Claims  it  must  appear  not  only  that  the  court  has  had 
jurisdiction  conferred  upon  it  but  that  the  State  has  consented  to  have 
ita  liability  determined.     Quayle  v.  State,  11  C.  C.  44. 

Rice  V.  State,  11  C.  C.  148. 

The  Court  of  Claims  has  no  jurisdiction  of  a  claim  for  services  as  coun- 
sel to  the  committee  on  privileges  and  elections  of  the  Assembly  where 
the  State  has  not  consented  to  have  its  liability  determined  by  the 
court.  Nussbaum  v.  State,  affirmed  119  A.  D.  755;  appeal  dismissed  190 
N.  Y.  542;  11  C.  C.  147. 

Consent  of  State  granted  in  certain  cases.  Code  of  Civil  Procedure, 
f  264,  as  amended  by  L.  1908,  chap.  519. 

In  an  action  against  the  state  to  recover  damages  for  personal  injuries 
sustained  by  the  claimant  in  tripping  over  a  wire  along  the  edge  of  a 
path  in  the  state  reservation  at  Niagara  Falls,  the  state  contended  that 
the  action  could  not  be  maintained  because  there  was  no  statute  expressly 
giving  the  claimant  the  right  of  recovery  in  such  a  case.  The  Court  held, 
however,  that  while  it  is  an  elementavy  principle  of  law  that  the  state. 
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being  sovereign,  is  immune  from  Buit  in  behalf  of  a  private  person  unless 
it  has  waived  its  immunity  in  relation  to  such  claim,  the  state  had  waived 
its  immunity  by  the  following  provisions  of  section  264  of  the  code  of 
civil  procedure:  *'  It  also  has  jurisdiction  to  hear  and  determine  a  private 
claim  against  the  state  *  *  *  and  the  state  hereby  consents,  in  all 
such  claims,  to  have  its  liability  determined.  *  *  *  In  no  case  shall 
any  liability  be  implied  against  the  state,  and  no  award  shall  be  made  on 
any  claim  against  the  state  except  upon  such  legal  evidence  as  would  es- 
tablish liability  against  an  individual  or  corporation  in  a  court  of  law 
or  equity." 

The  Court  made  an  award  in  favor  of  the  claimant  for  the  sum  of 

$5,000.     Smith  v.  State,  17  C.  C 98 

Bee  Jurisdiction. 

CONSTITUTION. 

Where  a  side  cu«t  of  a  canal,  although  a  part  of  the  canal  system, 
has  become  a  nuisance  and  has  come  actually  into  disuse  as  a  part  of  the 
canal  system,  the  State  may  close  it  as  an  abandoned  canal  without 
rendering  itself  liable  to  those  who  have  been  using  the  side  cut. 

The  Sta-te  Constitution  prohibiting  the  sale  of  the  canals  does  not 
apply  to  a  side  cut  which  the  State  'W'ould  have  the  right  to  close  if 
necessary  as  a  part  of  its  plans  for  the  improvement  of  the  canals  of  the 
State. 

The  State  may  close  a  side  cut  which  forms  no  part  of  the  canal  sys- 
tem where  it  was  built  as  a  convenience  to  those  owning  property  on 
either  side  of  it  and  was  not  necessary  for  the.  navigation  of  the  canals, 
although  the  legislature  assumed  jurisdiction  over  the  aide  cut  by  mak- 
ing appropriations  for  its  improvement.     Lynch  v.  State,  11  C.  C.  122. 

Chapter  658  of  the  Laws  of  1915,  authorizing  the  Court  of  Claims  to 
hear,  audit  and  determine  the  claim  of  an  electrician  employed  by  the 
State  at  a  State  hospital  for  the  insane,  for  injuries  alleged  to  have 
been  sustained  by  him  in  the  course  of  his  employment,  by  reason  of 
being  struck  by  a  patient,  for  which  the  State  was  not  otherwise  liable, 
and  further  providing  that  said  claim,  if  found  to  be  valid,  shall  con- 
stitute a  legal  and  valid  claim  against  the  Slate,  is  constitutional. 

Said  act  does  not  audit  or  allow  the  claim  so  as  to  violate  section  19 
of  article  3  of  the  Constitution,  nor  does  it  give  or  loan  money  or  credit 
of  the  State  **  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking  "  in  violation  of  section  9  of  article  8  of  the  Constitution, 
nor  does  it  appropriate  public  moneys  for  local  or  private  purposes 
within  the  meaning  of  section  20  of  article  3  of  the  Constitution.  Munro 
V.  State,  16  C.  C.   (Appellate  Division)    326. 

The  legislature  is  not  prevented  from  recognizing  claims  founded  on 
equity  and  juntice  though  they  are  not  such  as  could  have  l)een  enforced 
in  a  court  of  law  if  the  state  had  not  heen  inimime  from  suit.  Tlie  basis 
for  such  allowance  is  the  moral  obligation  or  the  equity  arising  out  of  the 
facts. 

Tlie  legislature  passed  the  following  act  (L.  1915,  ch.  658)  :  "The  Court 
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of  Claims  is  hereby  authorized  to  hear,  audit  and  determine  the  claim  of 
John  I.  Munro  against  the  state  for  injuries  alleged  to  have  been  sustained 
by  him  while  in  the  employ  of  the  state  in  the  electrical  department  of 
the  Kings  Park  State  Hospital  at  Kings  Park,  and  in  the  course  of  such 
employment,  by  reason  of  being  struck  by  a  patient  in  such  hospital; 
and  if  the  court  finds  that  such  injuries  were  so  sustained,  damages  there- 
for shall  constitute  a  legal  and  valid  claim  against  the  state,  and  the  court 
shall  award  to  and  render  judgment  for  the  claimant  for  such  sum  as 
shall  be  just  and  equitable,  notwithstanding  the  lapse  of  time  since  the 
accruing  of  damages,  provided  the  claim  herein  is  filed  with  the  Court  of 
Claims  within  one  year  after  this  act  takes  effect."  Heldf  first,  that  the 
act  does  not  violate  section  19  of  article  3  of  the  Constitution  which  pro- 
hibits the  legislature  from  either  auditing  or  allowing  any  private  claim 
against  the  state.  The  Court  of  Claims  is  given  authority  to  hear,  audit 
and  determine  the  claim,  and  this  authority  to  determine  necessarily  in- 
cludes the  power  to  allow  or  reject  as  justice  and  equity  may  demand. 
Second,  section  6  of  article  7  of  the  Constitution  does  not  prevent  the 
allowance  of  this  claim  as  the  claimant  had  no  recourse  to  any  court  and 
no  cause  of  action  against  the  state  until  it  was  given  to  him  by  the  act 
of  1915.  The  claim  could  not,  therefore,  have  been  outlawed.  Third,  the 
two- thirds  vote  required  by  section  20  of  article  3  of  the  Constitution 
.  does  not  apply  to  this  act  as  it  makes  no  appropriation  of  money. 
Munro  v.  State  of  New  York,  181  App.  Div.  30,  affirmed. 

Munro  v.  State,  17  C.  C.  (Court  of  Appeals) 312 

Article  6,  section  12,  construed.    See  Earl  v.  State,  13  C.  C.  33. 

Article  1,  section  6.     See  Xiles  v.  State,  17  C  C 3 

Article  1,  section  7.     See  Perkins  v.  State,  15  C.  C.  282. 
See  Statute;  Statute  of  Limitations. 

CONSTRUCTION. 

Where  the  State  passed  an  enabling  statute  authorizing  the  Court  of 
Claims  to  make  an  award  that  "  shall  be  just  and  equitable  notwith- 
standing the  lapse  of  time  since  the  accruing  of  such  damages  or  any  act 
or  omission  which  might  be  deemed  a  bar  to  said  claim,*'  it  thereby 
waived  legal  defenses  and  authorized  the  adjudication  of  the  claim  upon 
its  merits.  Le  Strange  v.  State,  12  C.  C.  249. 
See  al«o  Munro  v.  State,  16  C.  C.  149. 

17  C.  C.  (Court  of  Appeals) 312 

Where  confusion  exists  as  to  the  meaning  of  words  used  in  the  de- 
scription contained  in  a  grant  which  requires  construction,  it  is  usually 
resolved  against  the  grantor,  who  is  responsible  therefor,  as  the  words 
used  are  his  own.  This  is  especially  so  when  it  relates  to  a  narrow 
strip,  such  as  half  of  a  street  or  stream  much  more  valuable  to  the 
grantee  than  to  the  grantor,  as  the  parties  'are  supposed  to  have  so 
dealt  with  the  property  as  to  bring  out  its  greatest  value.  Hinckley 
V.  State,  15  C.  C.  95. 

It  is  the  duty  of  the  court  in  interpreting  statutes  to  adopt  sueh  a  con- 
struction  as   will  harmonize  existing  laws,   and   in  case  of  conflict  to 
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adopt  such  a  construction  as  will  be  fair  and  equitable  and  not  produce 
injustice  to  those  who  have  acted  in  good  faith  under  one  of  them,  a 
construction  which  will  produce  the  least  public  inconvenience  and  will 
not  hamper  the  oflSciais  of  the  State  in  the  proper  discharge  of  their 
public  duties  when  acting  for  the  welfare  of  the  State  in  the  protec- 
tion of  its  interests  and  for  its  benefit.  Kirby  v.  State,  15  C.  C.  246. 
Bee  Constitution;  Conveyance;  Gbant;  Statutes. 

CONTRACT. 

A  subordinate  officer  of  the  State  has  no  power  or  authority  to  vary 
or  extend  a  written  contract  made  between  the  State  and  a  claimant. 
A  local  agent,  architect,  or  division  engineer  is  such  a  subordinate 
officer  and  has  no  power  to  vary  a  contract  so  as  to  bind  the  State. 
Where  additional  work  or  better  material  than  the  contract  requires 
is  ordered  by  a  subordinate  officer,  compliance  of  the  contractor  must  be 
regarded  as  voluntary  service  even  though  the  State  acquires  the  bene- 
fit by  the  change.  Where  one  deals  with  a  public  officer  he  is  bound  to 
take  notice  of  the  scope  and  limitation  of  his  authority.  Burgs  rd  v. 
State,  11  C.  C.  27. 

Where  contracts  for  State  printing  have  been  made  and  the  State  has 
not  authorized  the  submission  of  its  liability  under  such  contracts  to 
the  Court  of  Claims,  such  consent  will  not  be  implied  from  the  lan- 
guage of  the  Code  of  Civil  Procedure  conferring  jurisdiction  upon  the 
court.    Quayle  v.  State,  11  C.  C.  44. 

Where  in  the  sale  of  certain  real  estate  belonging  to  the  State  the 
claimant  alleged  that  he  procured  a  purchaser  for  the  land  in  pursuance 
of  an  agreement  of  brokerage  with  the  United  States  Loan  Commis- 
sioners of  the  county  of  New  York.  Held^  that  the  Loan  Commissionerers 
had  no  right  to  make  such  contract  with  the  purchaser.  Mayer  v. 
State,  11  C.  C.  197. 

An  enabling  act  (L.  1900,  ch.  519)  which  permits  the  submission 
of  a  claim  against  the  Slate  to  the  court  and  authorizes  an  award  not- 
withstanding any  "  act  or  omission  which  might  be  deemed  a  bar  to 
such  claim  "  waives  the  defense  that  the  transaction  between  the  claim- 
ant's firm  and  the  State  at  the  time  of  the  firm's  settlement  of  the  con- 
tract amounted  to  an  agreement  whereby  they  adjusted  their  claim  for 
extra  work  and  also  waives  the  defense  that  the  extra  work  was  not 
done  pursuant  to  a  written  order  as  required  by  the  contract.  Le 
Strange  v.  State,  12  C.  C.  249. 

The  Legislature  has  the  power  under  the  Constitution  to  waive  such 
defenses  and  authorize  the  adjudication  of  the  claim  upon  its  merits 
stripped  of  strictly  legal  defenses.     Le  Strange  v.  State,  12  C.  C.  249. 

This  court  was  authorized  to  make  an  award  to  the  claimants'  firm 
that  "  shall  be  just  and  equitable  notwithstanding  the  lapse  of  time  since 
the  accruing  of  such  damages  or  any  act  or  omission  which  might  be 
deemed  a  bar  to  said  claim  "  and  upon  this  basis  they  are  entitled  to 
recover  the  expense  of  changing  the  Potsdam  sandstone  specified  by  the 
contract   in  the  first  floor  of  the  capitol  to  Vermont  marble  tiling,  also 
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for  substituting  Tennessee  marble  in  the  second  floor  for  slate  which 
was  specified  in  the  contract  and  for  removing  and  replacing  plaster  on 
two  floors  where  it  had  become  damaged  through  no  fault  of  the  claim- 
ants' firm  particularly  since  the  minds  of  the  parties  did  not  meet  upon 
the  terms  of  the  final  settlement.    Le  Strange  v.  State,  12  C.  C.  249. 

When  a  State  official,  having  authority  to  order  goods  for  his  depart- 
ment, places  an  order  for  a  specified  number  of  automobile  badges  and 
seals,  which  were  to  be  delivered  from  time  to  time  as  called  for,  and 
before  the  delivery  of  the  full  number  ordered,  discontinues  -  ordering 
them  from  such  person  and  places  orders  for  the  same  articles,  else- 
where, the  State  is  liable  for  the  breach  of  such  contract.  Lang  v.  State, 
13  \j,  O.  3. 

The  measure  of  damages  for  the  breach  of  a  contract  by  the  State  for 
the  manufacture  of  chauffeur  badges  and  seals  where  part  of  the  work 
has  been  done  is  the  difference  between  the  price  that  the  State  waa  to 
pay  for  the  badges  and  seals  fljid  the  amount  expended  upon  .their  man- 
ufacture by  the  claimant  at  the  time  of  the  breach  of  the  contract  and 
the  additional  expense  necessary  to  complete  them.  Lang  v.  State, 
13  C.  C.  3. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coffer- 
dam by  a  contractor,  the  flooding  resulting  from  the  manner  dn  which  the 
contractor  did  his  work  and  not  arising  necessarily  out  of  the  contract 
itself,  the  contractor  and  not  the  State  is  liable,  bis  relation  being  that 
of  an  independent  contractor  and  the  rule  being  well  settled  that  there 
is  no  liability  on  the  part  of  the  State  for  acts  similar  to  those  re- 
ferred to  where  it  enters  into  a  contract  with  a  competent  contractor, 
doing  an  independent  business,  who  agrees  to  furnish  materials  and 
labor  and  make  the  entire  improvement  according  to  specifications  pre- 
pared in  advance  for  a  lump  sum  or  its  equivalent,  even  when  it  reserves 
the  right  to  change,  inspect  ajid  supervise  to  the  extent  necessary  to 
produce  the  result  intended  by  the  contract,  providing  the  plant  is 
reasonably  safe,  the  work  is  lawful  and  is  not  a  nuisance  when  com- 
pleted and  there  is  no  interference  therewith  by  State  officers  which 
results  in  injury.    Hunt  v.  State,  15  C.  C.  145. 

Where  an  expert,  under  a  contract  with  the  Attorney-General  to  give 
certain  testimony  in  the  so-called  Consolidated  Gas  Case  was  to  receive 
a  stated  amount  as  a  retainer  and  another  sum  per  day  while  actually 
engaged,  as  a  preliminary  to  such  testimony,  examined  the  testimony 
of  an  expert  for  the  Gas  Company,  but  failed  to  give  testimony  of  material 
benefit  to  the  State,  as  he  had  promised  to  do  under  the  contract,  he  was 
entitled  to  recover  the  sum  named  as  a  retainer,  said  sum  becoming  due 
when  he  accepted  testimony  of  the  Gas  Company's  expert  to  examine,  and 
began  liis  work,  said  retainer  being  a  fixed  sum,  separate  from  his  daily 
compensation,  and  in  no  way  dependent  upon  his  future  work,  or  what  the 
result  of  that  work  might  be,  but  not  the  sum  per  day.  Hough  v.  State, 
15  C.  C.  146. 

The  State  has  placed  limits  upon  the  power  of  its  officers  to  contract 
and  incur  indebtedness  on  its  behalf.    Logan  v.  State,  15  C  C.  161. 

13 


386  Index  Digest 


CONTRACT  —  Continued.  Page. 

See  also 

Lang  V.  State,  13  C.  C.  3. 

National  Commercial  Bank  of  Albany  v.  State^  13  0.  C.  239. 
Carroll  v.  State,  15  C.  C.  241. 
Kirby  v.  State,  15  C.  C.  246. 
Where  the  Attorney-General  although  having  no  sum  of  money  spe- 
cially provided  for  the  purpose,  entered  into  a  contract  with  an  attorney 
to  represent  the  State  as  special  counsel  and  thereafter  the  Legislature 
passed  a  bill  appropriating  money  to  compensate  the  attorney, —  Held, 
that  thdis  was  a  ratification  of  the  contracts  made  by  the  Attorney-Gen- 
eral acting  for  the  State.    Kirby  v.  State,  15  C.  C.  246. 

Where  a  contractor  engaged  in  constructing  a  sewer  is,  by  the  author- 
ity of  a  city,  in  the  streets  embraced  in  his  contract,  for  the  purpose 
of  building  sewers,  he  has  a  right  to  expect  that  no  one,  including  the 
State,  shall  trespass  upon  his  rights  without  liability  for  the  damages 
which  may  be  occasioned  him  thereby.    Cowles  v.  State,  15  C.  C.  287. 

Where  in  the  course  of  the  oonstruction  of  a  canal  natural  conditions 
of  soil  unexpectedly  appear  which  the  contract  does  not  in  express  terms 
cover  and  which  render  the  performance  of  the  contract  as  planned  impos- 
sible, and  make  necessary  substantial  changes  in  the  nature  and  cost  of 
the  contract,  and  substantially  affect  the  work  remaining  under  the 
contract,  the  law  will  read  into  the  contract  an  implied  condition 
when  it  was  made  that  such  a  contingency  shall  terminate  the  entire 
contract.    Kinzer  Construction  Co.  v.  State,  15  C.  C.  326. 

Under  such  circumstances  the  State  ie  liable  for  the  work  actually 
done  at  the  time  of  the  discovery  of  the  conditions  making  the  perform- 
ance of  the  contract  impossible;  also  for  material  furnished  and  delivered 
on  the  ground  but  not  actually  placed  in  the  work;  also  for  the  pro  rata 
share  of  the  premium  paid  on  a  surety  bond  required  by  the  contract; 
but  not  for  loss  of  profits  on  work  remaining  to  be  done.  Kinzer  Con- 
struction Co.  V.  State,  15  C.  C.  326. 

Where  upon  the  discovery  of  euch  conditions  the  State  instead  of 
immediately  regarding  the  contract  as  terminated  issues  a  so-called 
stop  order  and  thereunder  the  contractor  keeps  his  plant  in  readiness 
awaiting  the  decision  of  the  State,  the  State  is  liable  for  the  expense  of 
maintaining  the  plant  during  the  time  during  which  it  might  have  been 
used  by  the  contractor.    Kinzer  Construction  Co.  v.  State,  15  C.  C.  326. 

Where  an  extensive  cave-in  occurs  in  the  course  of  a  contract  involv- 
ing the  banks  and  bed  of  a  portion  of  the  canal  which  the  contractor 
under  his  contract  has  agreed  to  keep  in  a  navigable  condition,  he  is 
not  liable  for  the  expense  of  restoring  navigation  where  there  was  no 
negligence  in  connection  with  the  performance  of  his  work,  the  terms 
of  the  contract  not  covering  such  a  contingency.  Kinzer  Construction 
Co.  V.  State,  15  C.  C.  326. 

Interest  is  allowable  upon  the  amount  of  work  done  and  unpaid  for, 
the  material  delivered  and  the  pro  rata  cost  of  the  surety  bond  from  the 
time  of  the  termination  of  the  contract  on  account  of  impossibility  of 
performance  but  not  upon  the  amount  of  the  unliquidated  damages  aris- 
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ing  from  the-  issuance  of  the  stop  order.     Kinzer  Construction  Co.  v. 
State,  16  C.  C.  326. 

Extra  costs  6f  construction;  masonry;  premium  upon  bond;  overhead 
expenses;  interest.    .1.  M.  Ludington  Sons,  Ino.,  v.  *State,  16  C.  C  175. 

Claimant  entered  into  a  contract  with  the  State  for  the  improvement 
of  a  portion  of  the  Barge  canal.  One  item  of  work  provided  for  69,400 
cubic  yards  of  wash  wall  at  $2.50  per  cubic  yard.  A  dispute  arose  as  to 
whether  or  not  the  contract,  plans  and  specifications  required  the  con- 
tractor to  place  coping  on  the  top  of  the  wash  wall  for  the  price  above 
specified.  The  Court  construed  the  contract  to  mean  that  the  claimant 
was  not  required  to  place  coping  on  the  wash  wall  except  where  shown  on 
the  plans  and  that  the  claimant  having  been  required  to  place  a  coping  on 
the  wash  wall  where  it  was  not  shown  was  entitled  to  recover  the  reason- 
able value  thereof. 

The  Court  further  held  that  the  clause  in  the  contract  providing  that  in 
case  of  any  discrepancy  or  ambiguity  in  the  plans,  specifications  or  maps, 
or  between  them,  the  State  Engineer  shall  make  a  decision  in  relation 
thereto  which  shall  be  final  and  conclusive  upon  the  parties  had  no  appli- 
cation in  this  case  as  there  was  no  discrepancy  or  ambiguity.  The  clause 
in  question  relates  to  work  which  is  required  but  concerning  which  some 
discrepancy  or  ambiguity  exists.  It  is  not  the  purpose  or  scope  of  such 
a  clause  to  impose  work  upon  a  contractor  that  does  not  appear  upon  the 
plans  and  cannot  reasonably  be  implied  from  the  plans.  It  does  not 
confer  authority  upon  the  engineer  to  add  additional  work  and  impose 
unnecessary  expense  not  called  for  by  the  contract  in  express  or  implied 
terms.     Empire  Engineering  Corporation  v.  State,  16  C.  C.  38. 

Claimant  was  awarded  the  contract  for  cleaning,  pointing  and  water- 
proofiing  the  exterior  stone  work  of  the  State  Capitol  after  the  fire  which 
occurred  on  March  29,  1911.  Section  9  of  the  contract  contained  the  fol- 
lowing provision :  "  No  charges  ehall  be  made  by  the  contractor  for  any 
delays  or  hindrance  from  any  cause  during  the  progress  of  any  portion 
of  the  work  embraced  in  the  contract." 

Tests  made  of  the  material  designated  by  the  State  for  waterproofing 
demonstrated  that  the  material  was  unsatisfactory,  and  after  some  delay 
the  State  designated  a  substitute  preparation.  This  delay  increased  the 
expense  of  the  work  to  the  contractor,  for  which  he  sought  to  recover. 
The  Court  held  that  the  failure  of  the  State  to  designate  the  kind  of 
waterproofing  preparation  waa  in  reality  an  actual  interference  with  the 
progress  of  the  work;  that  it  was  not  a  delay  or  hindrance  such  as  is 
mentioned  in  section  9,  but  was  in  fact  a  direct  act  on  the  part  of  the 
State  itself  which  precluded  the  claimant  from  using  the  customary, 
orderly,  and  economical  methods  required  in  the  progress  of  the  work; 
that  the  State  failed  in  ite  duty  to  designate  in  due  season  the  kind  of 
waterproofing  to  be  used,  and  that  it  should  pay  the  contractor  the 
increased  expense  resulting  therefrom. 

The  claimant  also  sought  to  recover  the  expense  resulting  from  the  loss 
of  time  on  the  part  of  his  workmen  due  to  an  order  delivered  to  the 
contractor  to  stop  the  progress  of  the  work  during  the  sessions  of  the 
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Court  of  Impeachment.  The  Court  held  that  this  also  was  not  a  delay 
under  section  9  of  the  contract,  but  was  a  direct  interference  on  the 
part  of  the  State  with  the  progress  of  the  work  undertaken  by  claimant 
under  the  contract;  that  although  the  stopping  of  the  work  was  proper 
and  the  order  was  made  within  the  power  of  the  officer  issuing  it,  it 
did  not  relieve  the  State  from  its  liability  for  the  natural  and  actual 
ccmaeqiiencea  of  it»  own  act.     W.  L.  Waples  Co.  v.  State,  16  C.  C.  54. 

Upon  appeal,  the  Appellate  Division  disallowed  the  first  item  of  the 
claim,  but  allowed  the  second  item.  W.  L.  Waples  Co.  v.  State,  16  C.  C. 
(note)    58. 

The  claimant,  a  contractor  on  a  highway,  sought  to  recover  the  cost 
of  iron  pipe  placed  on  the  work  pursuant  to  the  written  directions  of  the 
engineer  in  charge  of  the  work  but  not  used.  The  contractor  could  not 
sell  the  pipe  and  the  State  would  not  pay  for  it,  jlistifying  its  refusal 
by  the  following  provision  in  the  contract:  "  The  said  work  shall  be  per- 
formed in  accordance  with  the  true  intent  and  meaning  of  the  plans  and 
specifications  therefor,  which  are  hereby  referred  to  and  made  a  part 
of  this  contract,  without  any  further  expense  of  any  nature  whatsoever 
to  the  state  than  the  consideration  named  in  this  contract.  The  state, 
however,  reserves  the  right  to  make  such  additions,  deductions  or  changes 
as  it  deems  necessary,  making  an  allowance  or  deduction  therefor  at  the 
prices  named  in  the  proposal  for  this  work,  and  this  contract  shall  in  no 
way  be  invalidated  thereby;  and  no  claim  shall  be  made  by  the  contractor 
for  any  loss  of  anticipated  profits  because  of  any  such  change,  or  by  reason 
of  any  variation  between  the  approximate  quantities  and  the  quantities  of 
the  work  as  done." 

The  Court  held  that  the  changes  made  by  the  engineer  were  "deduc- 
tions"; that  the  contractor's  agreement  not  to  claim  anticipated  profits 
left  the  way  open  for  him  to  claim  such  damages  as  he  might  suffer 
from  the  deduction,  exclusive  of  anticipated  profits;  that  he  was  not 
suing  for  the  pipe  at  $30  per  ton,  which  would  include  such  profits,  but 
was  asking  simply  to  be  reimbursed  for  his  disbursements  incurred  under 
the  engineer's  directions;  and  that  under  the  contract  he  had  not 
waived  his  right  to  recover  for  such  disbursements.  Murray  v.  State, 
16  C.  C.  63. 

This  is  a  claim  against  the  State  for  the  sum  of  $150  for  services 
rendered  the  State  in  the  month  of  April,  1914,  by  the  claimant  as  special 
agent  to  the  State  Board  of  Tax  Commissioners.  In  July,  1913,  he  was 
employed  by  the  commission  as  such  agent  at  an  agreed  salary  of  $150 
per  month.  He  received  his  pay  to  and  including  April  9,  1914,  when  his 
services  were  dispensed  with.  The  check  for  $45  which  the  commission 
sent  him  to  pay  for  the  nine  days  in  April,  1914,  he  promptly  returned 
and  notified  the  commissioner  each  day  in  that  month  that  he  was  ready 
to  perform  work  for  the  commission,  if  it  would  assign  any  to  him.  The 
court,  construing  certain  correspondence  between  the  claimant  and  the 
commission,  held  that  the  contract  of  hiring  set  forth  in  the  correspond- 
ence waa  for  what  is  known  as  a  general  and  indefinite  term,  and  that 
under  such  a  contract  the  employee  is  liable  to  be  dismissed  by  his  em- 
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ployer  at  any  time  without  previous  notice  and  that  his  compensation 
ceases  on  the  date  of  his  dismissal.  The  claimant's  recovery  was  there- 
for^ limited  to  $45,    Quinn  v.  State,  16  C.  C.  70. 

Frank  S.  O'Neil,  the  claimant,  was  appointed  a  member  of  the  Ath- 
letic Commission  of  this  State  on  or  about  July  26,  1911,  and  continued 
as  such  up  to  October  8,  1915.  In  the  latter  year  chapter  680  of  the 
Laws  of  19.15  was  enacted,  taking  effect  May  22,  1915,  providing  that 
"  Each  member  of  the  commission  shall  be  entitled  to  receive  an  annual 
salary  of  three  thousand  dollars  and  his  actual  necessary  traveling  and 
other  expenses  incurred  by  him  in  the  performance  of  his  official  duties." 
The  Legislature,  however,  failed  to  make  any  appn)priation  to  pay  these 
salaries  except  an  appropriation  of  $9,000  •  for  salaries  commencing 
October  1,  1915.  The  question  here  involved  is  as  to  the  right  of  the 
claimant  to  draw  a  salary  for  the  period  from  May  22,  1915,  to  October 
1,  1915. 

The  Court 'held  that  when  the  State,  by  statute,  provides  that  an  official 
shall  receive  a  salary,  that  «r«ates  a  specific  and  express  contract  between 
the  State  and  that  official,  and  is  an  obligation  which  cannot  be  avoided 
by  the  State  simply  because  afterwards  the  Legislature  either  fails, 
neglects  or  refuses  to  make  an  appropriation  to  pay  that  salary.  Claim- 
ant was  therefore  held  to  be  entitled  to  an  award  for  salary  at  the  rate 
of  $3,000  per  annum  from  and  including  the  twenty-second  day  of  May, 
1915,  to  the  first  day  of  October,  1915.    O^Neil  v.  State,  16  C.  C.  74. 

O'Neil  V.  State,  17  C.  C.  (Court  of  Appeals) 305 

The  "information  for  bidders"  in  connection  with  a  contract  for  the 
construction  and  improvement  of  a  State  highway,  contained  a  pro- 
vision that  where  the  use  of  local  sand  and  gravel  is  anticipated  the  pro- 
posal sheets  will  give  the  information  as  to  the  location  of  such  material, 
and  further  provided  that  "  when  such  information  is  not  given  in  the 
proposals  the  contractor  will  be  required  to  furnish  approved  imported 
material."  The  proposed  sheets  gave  no  information  as  to  the  location 
of  material  that  could  be  used,  and  consequently  the  duty  devolved  upon 
the  contractor  to  furnish  "  approved  imported  material." 

Expert  witnesses  were  of  the  opinion  that  the  material  was  "  local  " 
material  if  it  could  be  reached  by  the  contractor's  outfit  that  was  main- 
tained for  the  purpose  of  constructing  the  highway  under  the  contract; 
and  that  it  was  "  imported  "  material  if  it  was  such  as  could  be  brought 
in  by  a  common  carrier.  The  Referee,  however,  refused  to  adopt  this 
construction,  but  limited  "  local "  material  "  to  that  which  is  adjacent  to 
the  highway,"  and  "  imported  "  material  to  "  material  brought  in  from  a 
place  other  than  where  it  is  to  be  used,  by  whatever  means,  public  or 
private."     Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

The  claimant  also  sought  to  recover  the  costs  of  transportation,  etc., 
to  Albany  and  return  for  the  purpose  of  conferring  with  State  officials. 
These  conferences  pertained  chiefiy  to  the  negotiations  looking  toward 
the  changing  of  the  type  of  road  and  the  question  of  the  claimant  taking 
a  new  contract  therefor.  The  Referee  held  that  these  expenditures  were 
not  made  in  the  performance  of  the  contract  and  therefore  disallowed 
them.    Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 
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The  monthly  estimates  of  the  work  performed  under  a  highway  con- 
tract made  by  the  State's  engineers  were  reported  by  them  to  the  Com- 
missioner of  Highways,  together  with  the  final  estimate  made  after  the 
contract  had  been  cancelled  and  the  payments  thereon  were  made  by  his 
authority.  The  Referee  held  that  such  report  and  payment  amounted 
to  an  acceptance  of  the  work  done,  both  as  to  its  character  and  material 
used,  and  formed  the  basis  upon  which  the  question  of  profits  could  prop- 
erly be  determined.     Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

Claimant  contracted  to  excavate  part  of  a  canal  prism  of  the  Barge 
canal  along  a  new  route  which  crossed  several  railroads,  being  required 
to  do  its  work  without  interfering  with  railroad  trafiic.  The  railroads 
refused  to  perform  certain  construction  so  as  to  carry  their  tracks  across 
the  canal  or  to  allow  claimant  to  excavate  under  or  near  their  tracks. 
The  State  officials  did  not  reach  any  agreement  with  the  railroads  as  to 
carrying  their  tracks  over  the  proposed  canal  and  consequently  did  not 
direct  claimant  to  take  possession  of  or  excavate  the  earth  under  the 
tracks.  Claimant  made  numerous  complaints  that  it  was  suffering  dam- 
ages by  reason  of  delays.  On  claimant's  application  the  State  finally 
canceled  the  contract,  the  claimant  reserving  its  claim  for  damages. 
The  State  contended  that  it  had  complied  with  section  4  of  the  Barge 
canal  act  and  had  appropriated  the  lands  required  under  the  tracks  and 
that  the  State  or  its  contractor  had  the  right  to  enter  and  carry  out  the 
provisions  of  the  contract.  The  Referee  held:  (1)  That  while  it  is  not 
the  duty  of  the  State  to  physically  dispossess  the  railroads  from  the  site 
of  the  canal,  it  is  its  duty  to  either  contract  with  each  railroad  to  build 
its  own  crossing,  or  to  contract  with  some  other  person  to  construct  one 
for  it.  (2)  That  as  the  contract  in  this  case  does  not  require  the 
claimant  to  construct  the  abutments  of  any  of  the  railroad  bridges  over 
the  canal,  but  on  the  contrary  prohibited  the  claimant  from  interfering 
with  railroad  traffic,  the  claimant  could  not,  therefore,  excavate  the  lands 
under  the  tracks  until  the  crossing  of  the  railroads  over  the  canal  had  been 
constructed;  and  it  consequently  followed  that  the  State  w^as  obligated 
within  a  reasonable  time  to  provide  the  claimant  with  the  sites  of  the 
railroad  companies  so  that  it  could  perform  its  contract  in  excavating 
the  prism  of  the  canal  under  the  railroad  tracks.  The  State  failed  in 
this  duty  toward  the  claimant,  and,  therefore,  it  became  liable  to  the 
claimant  for  the  damage  it  had  sustained  by  reason  of  such  failure. 
Lane  Brothers  Co.  v.  Stat«,  16  C.  C.  238. 

For  damages  resulting  from  failure  of  state  to  deposit  spoil  on  claim- 
ant's land  in  accordance  with  contract  l)etween  state  and  claimant,  see 
Rogers  v.  Stat<>,  17  C.  C 7(» 

While  the  claimant  was  proc^eeding  in  the  performance  of  a  barge  canal 
contract,  the  state  made  certain  changes  in  the  plans  and  specifications 
and  delivered  an  alteration  order  to  the  claimant  accordingly.  The  claim- 
ant refused  to  comply  with  said  order  and  thereafter  the  state  canceled 
said  contract,  refused  to  allow  the  contractor  to  proceed  with  the  same, 
and  readvertised  and  relet  the  portion  of  the  contract  still  unperformed, 
including  the  work  required  by  said  alteration.  The  claimant  sued  to  re- 
cover damages. 
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The  Referee  held  that  by  reason  of  claimant's  breach  of  the  contract, 
the  state  had  authority  to  cancel  the  contract,  and  the  effect  of  such  can- 
cellation was  not  only  to  terminate  the  employment  of  the  contractor  but 
also  to  discharge  the  state  from  all  liability  upon  the  contract  in  respect 
to  past  transactions.  The  theory  of  the  claimant  in  alleging  the  facta 
upon  which  a  recovery  is  demanded,  except  as  to  the  items  relating  to 
retained  percentages,  extra  work  and  material,  is  that  the  right  to  recover 
rests  on  the  contract.  The  Referee  held,  however,  that  there  can  be  no 
recovery  either  direct  or  indirect  on  a  forfeited  contract,  and  that  the 
claimant  could  therefore  recover  nothing  upon  those  items  of  the  claim 
which  were  dependent  upon  the  continued  existence  of  Barge  canal  con- 
tract No.  2. 

The  Referee  held  further  that  the  moneys  retained  by  the  state  out  of 
the  compensation  certified  by  the  state  engineer  in  his  final  estimate  to 
be  due  to  the  claimant  on  acount  of  work  done  under  the  contract  prior  to 
its  cancellation  were  and  continued  to  be  the  property  of  the  claimant 
but  that  the  state  was  entitled  to  set  off  against  these  moneys  the  damage 
sustained  by  the  state  through  he  failure  of  the  claimant  to  completely 
perform  its  obligations  under  the  contract,  to  wit,  the  difference  between 
the  amount  which  the  state  was  compelled  to  pay  for  the  completion  of 
the  work,  including  the  cost  of  advertising  in  connection  with  the  letting 
of  a  new  contract,  and  the  amount  which  would  have  been  payable  to  the 
claimant  for  such  work  if  it  had  completed  the  contract. 

The  Referee  also  allowed  recovery  on  certain  items  of  the  claim  growing 
out  of  alteration  and  extra  work  orders  in  connection  with  which  it  wa« 
not  necessary  to  resort  to  Barge  canal  contract  No.  2,  as  a  basis  for 
recovery. 

Olcott  V.  State,  17  C.  C 147 

While  claimant  was  proceeding  to  perform  a  barge  canal  contract  the 
state  issued  certain  stop  orders,  which  the  Rleferee,  before  whom  the 
claim  was  being  tried,  held  were  unnecessary,  were  improvidently  made 
and  were  unreasonable,  and  the  Referee  accordingly  held  that  the  state 
became  liable  to  the  claimant  for  the  damages  suffered  by  it  by  reason 
of  such  stop  orders. 

The  state  issued  a  certain  alteration  order  the  effect  of  which  wajs  to 
prevent  the  claimant  from  doing,  during  the  season  of  1911-12  certain 
work  upon  which,  if  the  contractor  had  been  able  to  do  it,  it  would  have 
made  certain  profits.  The  Referee  held  that  this  order  was  unnecessarily 
burdensome  to  the  contractor  necessitating  delays  and  increasing  the  ex- 
pense of  construction  and  was  imreasonable,  and  accordingly  held  that 
the  state  was  liable  to  the  contractor  for  the  damages  suffered  by  reason 
of  loss  of  profits  occasioned  by  said  order. 

The  claimant  in  its  brief  presented  various  items  resulting  from  the 
delays  caused  by  the  state,  and  also  a  claim  for  loss  of  profits  arising 
from  the  work  that  could  have  been  performed  and  was  not  completed 
because  of  such  interruptions.  The  Referee  held  that  both  claims  for 
damages  could  not  be  allowed.  If  the  claimant  was  awarded  damages 
directly  suffered  from  the  interruptions,  the  damages  awarded  presumably 
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would  make  good  his  losses,  and  if  on  top  of  that  he  should  he  awarded  a 
rtum  by  way  of  profits  on  work  not  performed,  it  would  be  doubling  up  the 
award.  If,  however,  the  contractor  is  awarded  profits  on  the  work  re- 
maining unperformed,  it  is  up<m  the  assumption  that  the  work  could  have 
been  performed,  were  it  not  for  the  delays  caused  by  the  interruption, 
and  therefore  that  he  should  recover  just  the  amount  that  he  would  have 
earned  under  the  contract  had  there  been  no  interruption  whatever.  The 
Referee  adopted  the  latter  basis  as  the  proper  measure  for  the  damages 
suffered  by  the  contractor  by  reason  of  the  improper  delays  encountered 
during  the  closed  season  of  1911-12,  the  design  being  to  place  the  con- 
tractor in  the  same  position  it  would  have  been  in  had  no  improper  orders 
been  granted  and  it  had  been  permitted  to  proceed  without  delays  at- 
tributable to  the  state. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,  17  C.  C 188 

The  claimant  entered  into  a  contract  with  the  stute  to  do  the  archi- 
tectural work,  etc.,  in  connection  with  the  construction  of  a  new  state 
prison,  the  contract  providing  that  ho  was  to  be  paid  five  per  cent  com- 
mission "  upon  the  cost  of  tlie  work."  The  contract  for  the  construction  of 
the  prison  plant  was  awarded  to  the  Carlin  Construction  Co.  upon  the 
plans,  drawings,  specifications,  etc.,  prepared  by  claimant.  The  bid  of 
this  company  was  $2,894,000,  but  as  the  legislature  had  limited  the  prison 
commission  to  $2,200,000,  a  portion  of  the  work  in  the  company*8  bid  w^as 
eliminated  and  the  contract  awarded  to  it  for  $2,196,000.  The  Referee 
held  that  the  aw^ard  to  the  claimant  must  be  based  upon  the  commissions 
that  he  would  be  entitled  to  upon  the  amount  specified  in  the  Carlin 
contract  for  $2,196,000.  Tlie  legislature  having  seen  fit  to  limit  the  ex- 
penditure to  $2,200,000,  the  commission  had  no  power  to  contract  or  to 
impose  a  liability  upon  the  state  beyond  that  sum. 

Beardsley  v.  State,  17  C.  C 248 

See  Damage;  Kxtba  Material;  Extra  Work;  Good  Roads. 

CONTRIBUTORY  NEGLIGENCE. 

Where  claimant's  intestate  who  attempted  to  cross  the  Salina  Street 
bridge  in  the  city  of  Syracuse  on  a  bicycle  while  the  bridge  was 
going  up  is  chargeable  with  contributory  negligence,  he  cannot  recover 
where  it  appears  by  reliable  evidence  that  he  was  warned  before  the 
bridge  was  raised  not  to  get  upon  the  bridge  and  again  while  it  was  up. 
Mulvihill,  as  adm.,  etc.,  v.  State,  11  C.  C.   17. 

Where  it  appeared  that  the  claimant,  a  boy  of  eight  years  of  age  and 
upwards,  stood  deliberately  at  the  end  of  a  lift  bridge  and  placed  his 
foot  upon  the  flagstone  on  which  the  iron  girders  would  descend  when  the 
bridge  was  lowered,  and  the  descent  of  the  bridge  when  lowered  was  not 
rapid  but  required  thirty  seconds  to  descend  eleven  feet;  that  the  des- 
cent would  have  attracted  the  notice  of  any  person  standing  near  it 
whoae  attention  was  not  otlierwise  engaged;  that  claimant  failed  to  take 
that  prudence  and  care  which  even  a  child  of  that  age  ought  to  have 
done;  that  the  descent  was  slow  enough  so  that  if  he  had  noticed  tlie 
girder  even  when  it  was  desc<»nding  to  the  height  of  his  head  or  shoulders 
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there  was  plenty  of  time  to  have  removed  himself  from  the  place  of  dan- 
ger: Beldy  that  claimant  was  guilty  of  contributory  negligence  and  is 
not  entitled  to  recover  for  the  injury  received  because  of  such  con- 
tributory negligence  on  his  part.    Bristol  v.  State,  11  C.  C.  14. 

When  an  employee  of  the  State  in  charge  of  a  lift  bridge  over  the 
Erie  canal  gave  warning  to  claimant  intending  to  cross  the  bridge  that 
it  was  about  to  be  raised  by  giving  the  warning  signal  and  also  the  dan- 
ger signal  by  swinging  his  lamp  and  notw^ithstanding  the  warning  the 
claimant,  who  was  riding  a  bicycle,  came  upon  the  bridge,  and  after  he 
was  upon  said  bridge  was  again  warned  to  stay  on  as  he  had  not  time 
to  cross  before  it  would  be  raised,  but  kept  on  and  rode  to  th^  other 
end  of  the  bridge  and  was  thrown  to  the  pavement  below  and  injured: 
Heldy  the  employees  of  the  State  in  charge  of  the  bridge  were  not  neg- 
ligent in  operating  the  same  and  that  claimant,  in  attempting  to  cross 
the  bridge  after  the  warning  signals  had  been  given  and  after  the  bridge 
tender  had  warned  him  not  to  proceed  further,  was  guilty  of  con- 
tributory negligence  and  cannot  recover.    Gillette  v.  State,  11  C.  C.  20. 

Where  a  child  six  years  of  age  was  injured,  while  attempting  to  get 
upon  a  lift  bridge  which  was  being  lowered,  by  having  his  foot  caught 
between  the  roadway  and  the  bridge,  the  State  is  chargeable  with  neg- 
ligence, the  flagman  being  absent  at  the  time  €Lnd  the  child  being  of 
such  tender  years  as  not  to  be  chargeable  with  contributory  negligence 
and  no  negligence  being  attributable  to  the  x>arents  of  the  child.  Ten 
Kyck  V.  State,  11  C.  C.  149. 

Where  an  employee  of  the  State  is  directed  to  do  certain  work  and 
has  charge  of  the  work  to  be  done,  having  previously  performed  simi- 
lar work,  and  selects  his  own  tools  and  appliances  and  directs  their 
use,  the  State  is  not  liable  if  he  is  injured  in  the  performance  of  the 
work.    Ruthenbcrg  v.  State.  11  C.  C.  189. 

When  a  person  who  is  riding  in  a  carriage  driven  by  another  who 
drives  the  horse  upon  a  lift  bridge  and  the  horse  and  carriage  are  thrown 
backward  off  the  bridge  and  the  person  is  injured,  such  person  cannot 
recover  against  the  State  where  it  is  shown  that  the  customary  warning 
signals  were  given  before  the  bridge  was  raised  and  while  the  carriage 
was  upon  the  street  approaching  the  bridge.  The  officers  of  the  State 
had  performed  their  duty  in  giving  the  signals  and  the  State  was  not 
guilty  of  negligence.     Heard  v.  State,  11  C.  C.  205. 

Tlie  claimant  is  guilty  of  negligence  by  not  observing  an  obstruction 
extending  into  the  traveled  path  when  driving  a  team  which  had  diffi- 
culty in  drawing  a  load  of  apples  and  pears  up  a  steep  approach  to  a 
bridge.     Joy  v.  State,  12  C.  C.  238. 

Claimant  sought  to  recover  damages  for  personal  injuries  sustained  at 
night  by  falling  off  the  north  side  of  the  canal  bridge  where  there  was 
no  railing.  He  was  walking  in  the  driveway  and  nqt  in  the  walkway 
provided  for  foot  passengers.  For  ten  years  he  had  been  constantly  using 
this  bridge  knowing  that  there  was  no  barrier  on  the  north  side,  and 
that  there  w^as  a  walk  for  foot  passengers  properly  guarded  on  the  other 
side.  Tlie  Court  held  that  he  was  guilty  of  contributory  negligence  in 
deliberately  choosing  to  take  the  roadway  provided  for  vehicles  where 
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there  was  some  risk,  instead  of  taking  the  walkway  provided  for  foot 
passengers  which  was  safe.  Schatii^le  v.  State,  16  C.  C.  61. 

The  claimant's  intestate,  about  9  P.  M.  on  February  3,  1913,  attempted 
to  board  a  car  on  Main  street  in  the  city  of  Lockport  to  go  to  Buffalo. 
The  car  failed  to  stop  and  he  followed  it  to  where  it  pajssed  on  to  the 
large  bridge  which  the  State  was  building  across  the  Barge  canal  at 
Main  street,  and  while  still  following  it  he  fell  through  a  large  hole  in 
the  bridge,  dropping  fifty  feet  to  the  rocks  below  where  he  met  his  death. 
From  a  consideration  of  the  evidence  the  Court  held  that  the  State  in 
the  construction  of  the  bridge  had  failed  in  its  duty  to  guard  the  excava- 
tion in  such  a  manner  as  to  make  the  bridge  reasonably  safe  for  travelers, 
and  that  the  claimant's  intestate  was  nor  guilty  of  contributory  negli- 
gence in  assuming  that  he  might  lawfully  travel  a  highway  upon  which 
a  surface  car  was  proceeding  safely  a  few  feet  ahead  of  him.  McDonald 
V.  State,  16  C.  C.  83. 

During  the  progress  of  the  State  Fair  at  Syracuse  in  1912,  in  prepara- 
tion for  a  pageant  arranged  to  take  place  alongside  of  the  Erie  canal 
at  North  Salina  street  in  that  city,  a  lift  bridge  over  the  canal  was 
raised  and  temporarily  made  stationary.  The  claimant  was  a  child 
twelve  years  old,  who  participated  in  the  exercises.  At  their  conclu* 
sion  it  was  necessary  for  her  to  cross  the  canal  on  the  bridge  in  order 
to  reach  her  home.  At  the  conclusion  of  the  pageant  the  bridge  was 
being  lowered  when  the  claimant  was  forced  forward  by  the  crowd  in 
such  a  manner  that  her  foot  was  caught  under  the  bridge  and  she 
sustained  the  injury  complained  of. 

The  court  held  that  the  claimant  was  not  negligent.  She  was  where 
she  had  a  right  to  be  and  where  necessity  compelled  her  to  be.  She 
had  a  right  to  assume  that  the  State  would  fullfil  its  duty  to  pro- 
tect her.  She  was  powerless  to  resist  the  action  of  the  crowd  behind  her 
and  no  blame  can  attach  to  her  action  at  the  time  of  the  accident.  Slive 
V.  State,  16  C.  C.  96. 

The  claimant  is  the  husband  of  Annie  E.  Obterhout,  who  was  given  an 
award  for  the  personal  injuries  sustained  by  her  in  the  automobile  accident 
referred  to  in  claim  Xo.  1654- A,  the  opinion  in  which  is  reported  in  17 
Ct.  CI.  Rep.  31.  He  seeks  to  recover  damages  against  the  state  for  the 
amounts  he  expended  for  the  medical  care  and  nursing  of  his  wife  because 
of  tlie  said  injuries,  for  the  loss  of  her  services  due  thereto,  and  for  the 
damages  to  his  automobile. 

The  Court  held,  for  the  reasons  stated  at  length  in  the  preceding  opin- 
ion, that  the  husband  was  guilty  of  contributory  negligence  and  accord- 
ingly dismissed  the  claim.    Osterhout,'  Harry  S.,  v.  State,  17  C.  0 36 

Sec  liennett  v.  8tate,  17  C.  C 44 

Graham  v.  Ktate,  17  C.  C 27 

Scott  V.  State,   17  C.  C 38 

See  Negugence. 

CONVEYANCE. 

Under  the  well  settled  law  of  the  State  where  an  intention  to  the 
contrary  does  not  appear  from  the  terms  of  the  conveyance,  a  descrip- 
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tion  of  a  riparian  estate  by  which  the  line  runs  to  a  monument  on  the 
bank  and  thence  "  on,"  "  to,"  "  along  "  or  "  down  "  the  river  carries  title 
to  the  thread  of  the  stream,  the  monument  merely  determining  the  direc- 
tion of  the  line  toward  the  river.  Fulton  Light,  Heat  &  Power  Co.  v. 
State,  13  C.  C.  285. 

A  conveyance  of  land  bounded  by  a  non-navigable  stream  carries  title 
to  the  center  thereof  unless  the  parties  restrict  their  grant  to  the  shore 
line  in  very  plain  and  express  words.    Hinckley  v.  State,  15  C.  C.  95. 
See  Johnson  v.  State,  13  C.  C.  265. 
See  Gbant. 

COOK,  OLIVER  W.,  v.  STATE,  11  C.  C.  128. 

COOiLIDGE,  FRANK,  v.  STATE,  11  C.  C.  200. 

COSBY  MANOR  GRANT.    See  Grant, 

COUNTIES. 

See  County  of  Schenectady  v.  State,  13  C.  C.  209. 

COURT  OF  APPEALS. 

In  a  claim  filed  to  recover  for  the  unpaid  salary  of  a  judge  of  the  Court 
of  Appeals  who  had  been  retired  from  the  bench  by  reason  of  having 
passed  the  age  limit  of  seventy  years  and  who  had  served  in  such 
capacity  for  ten  years  or  more,  and  whose  term  of  office  for  which  lie  had 
been  elected  not  having  expired  at  the  time  of  his  death,  and  in  which 
claim  the  executors  sought  to  recover  the  salary  for  the  full  term  extend- 
ing beyond  the  death  of  the  testator:  Heldy  that  the  Constitution,  $  12, 
urt.  6,  should  not  be  so  construed  that  salaries  should  be  payable  after 
the  death  of  a  judge  who  had  been  retired  under  its  provisions,  and 
that  all  obligations  of  the  State  for  such  payment  ceased  at  death,  and 
that  claimant  could  only  recover  the  amount  of  unpaid  salary  at  the 
time  of  death  of  the  testator.  Karl  v.  State,  13  C.  C.  33. 
See  Judge  of  Court  of  Appeals. 

COWLES,  HORACE  N.,  v.  STATE,  15  C.  C.  287. 

CREEK.    See  Buttermt  Career ;  Ohittenango  C^eek;  Glenn  Creek; 
Limestone  Creek;  Oak  Orchard  Creek. 

CROCKER'S  REEFS. 

For  damagcH  reHulting  from  the  barge  construction  work  at,  and  in 
the  vicinity  of,  tlie  .ntnte  dam  across  the  Iludscm  river  at  Crocker's  Reefs 
near  Fort  Miller,  see  Kort  Miller  Pulp  and  Paper  Co.  v.  «State,  17  C.  C. .  .     45 

CULVERT. 

Where  damages  are  claimed  for  the  flooding  of  land  due  to  the  condi- 
tion of  a  culvert  which  obstructed  the  flow  of  the  water  of  a  creek 
under  the  canal  some  negligence  on  the  part  of  the  State  in  maintain- 
ing the  culvert  must  be  shown  to  warrant  a  recovery.  Lynch  and  ano. 
v.  State,  12  C.  C.  270. 

Where  it  appears  that  a  culvert  for  carrying  away  waters  of  a  stream 
in  times  of  flood  was  not  improperly  constructed,  and  that  it  was  of 
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sufficient  capacity  to  take  care  of  all  ordinary  rains  and  such  as  naturally 
would  be  expected  in  the  locality,  the  State  is  not  liable  for  damages 
resulting  from  the  failure  of  the  culvert  to  carry  off  the  water  resulting 
from  the  fall  of  rain  during  an  unusual  storm.  New  England  Brick 
Co.  V.  State,  15  C.  C.  313. 

Where  it  appears  that  a  culvert  for  carrying  cflf  the  waters  of  a  stream 
in  times  of  flood  has  been  kept  free  and  clear  of  obstructions  by  the 
State,  and  it  further  appears  that  the  claimant  has  been  in  the  habit  of 
dumping  refuse  wood  and  brick  on  the  banks  of  the  creek,  a  portion  of 
which  during  an  unusual  storm  washc<l  down  stream  against  the  culvert, 
the  State  cannot  be  held  liable  for  damages  resulting  to  the  claimant 
from  flooding  of  the  claimant's  premises,  due  to  the  choking  of  the  cul- 
vert by  the  washing  down  of  the  material  against  it.  New  England 
Brick  Co.  v.  State,  15  C.  C.  313. 

See  I.  M.  Ludington  Sons,  Inc.  v.  vState,  16  C.  C.  175. 

Burt  Olney  Canning  Co.  v.  State,  17  1'.  C 133 

CUYKENDALL,  CHARLES,  v.  STATE,  11  C.  C.  143. 
DALEY,  PATRICK  B.,  &  ANO.  v.  STATE,  13  C.  C.  30. 

DAM. 

\Vhere  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1901  the  claim  is  not  tenable,  as  under  the  Revised 
Statutes  (§§  48,  52),  and  Laws  1830,  chapter  293,  and  Laws  1866,  chapter 
836,  the  State  acquired  a  permanent  easement  to  flood  the  land  after 
the  lapse  of  one  year  from  the  time  the  premises  were  flooded.  Ely  v. 
State,  11  C.  C.  65. 

Kline  v.  State,  11  C.  C.  83. 

Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 

Appropriation  of  dam  by  State  and  easement  to  flood.  Hall  v.  State, 
11  C.  C.  109. 

Where  the  State  arbitrarily  maintains  during  the  entire  year  flash 
boards  which  it  had  been  the  practice  to  remove  at  the  close  of  naviga- 
tion, it  is  liable  for  the  injuries  occasioned  thereby.  Cuykendall  v.  State, 
11  C.  C.  146. 

Where  flash  boards  had  been  removed  usually  at  the  close  of  each 
season  of  nuvigation  and  a  canal  superintendent  without  special  authority 
maintained  the  flash  boards  during  tlie  entire  year,  the  State  is  liable 
for  his  acts  under  the  rule  that  it  is  liable  for  tlie  tortious  acts  of  its 
agents  even  where  they  were  done  in  good  faith  in  pursuance  of  the  gen- 
eral authority  to  act  on  the  subject  to  which  they  related.  Cuykendall  . 
V.   State,   11    C.   C.    143. 

I>enni8  v.  State,  11  C.  C.  143. 

Wlien  in  1880  the  State  constructed  a  dam  at  the  foot  of  Sixth  lake 
and  the  owners  of  land  flooded  filed  a  ( laim  against  the  State,  and  an 
award  was  made  against  the  State  for  the  flooding  of  all  lands  that 
would  be  flooded  by  a  dam  at  the  foot  of  said  lake  with  a  flow  line  ten 
and  one-half  feet  above  the  apron  of  the  dam  and  the  State  paid  the 
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award:  Held,  that  the  State  has  acquired  the  right  to  maintain  a  dam 
the  flow  line  of  which  should  not  exceed  ten  and  one-half  feet  above  the 
apron  of  the  dam,  and  that  in  case  of  floods  raising  the  general  surface 
of  the  lake  to  a  higher  level,  the  State  was  not  liable.  Rowe  v.  State, 
11  C.  C.  165. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coffer- 
dam by  a  contractor,  the  flooding  resulting  from  the  manner  in  which 
the  contractor  did  his  work  and  not  arising  necessarily  out  of  the  con- 
tract itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being 
that  of  an  independent  contractor.    Hunt  v.  State,  15  C.  C.  145. 

Cofferdam;  pumping,  bailing  and  draining.  I.  M.  Ludington  Sons, 
Inc.,  V.  State,  16  C.  C.  175 

For  damages  resulting  from  the  barge  construction  work  at,  and  in  the 
vicinity  of,  the  state  dam  across  the  Hudson  river  at  Crocker's  Reefs 

near  Fort  Miller,  ftee  Fort  Miller  Pulp  and  Paper  Co.  v.  State,  17  C.  C 45 

See  Burt  Olney  Canning  Co.  v.  State,  17  C.  C 133 

DAMAGE. 

Where  the  State  within  legal  rights  turns  water  upon  the  land  of 
another  causing  all  the  damages  and  subsequently  other  water  from 
natural  sources  mingles  with  those  of  the  State,  the  State  must  respond 
for  all  of  the  damages  as  the  sole  source  of  damage.  Where  all  the 
damage  to  land  occurs  from  natural  causes  resulting  from  the  overflow 
of  a  creek,  the  State  is  not  liable  for  any  damage  though  without  legal 
right  it  mingles  with  the  flood  surplus  water  from  the  canal.  Where 
part  of  the  damages  resulting  from  flooding  are  occasioned  by  waters 
which  the  State  without  legal  rights  turns  upon  the  land  of  another  and 
part  are  due  to  the  natural  overflow  of  a  creek,  the  State  is  liable  only 
for  such  portion  of  the  damages  as  it  actually  occasions.  Carhart  v. 
State,  11  C.  C.  128. 

Cook  V.  State,  11  C.  C.  128. 

Lasher  v.  SUte,  11  C.  C.  128. 

The  evidence  of  damages  is  to  guide  and  not  to  control  the  court  in 
arriving  at  its  award,  and  where  witnesses  on  the  part  of  the  owner 
testify  that  certain  water  power  is  worth  $34,000  and  the  witnesses  on 
behalf  of  the  State  testify  that  it  is  worth  nothing,  the  court  may  make 
such  an  award  between  these  estimates  as  it  may  deem  proper.  Hall  v. 
State,  11  C.  C.  109. 

The  State  must  respond  in  damages  where  it  negligently  turns  water 
upon  the  land  of  another,  which  water  would  not  naturally,  without  the 
intervention  of  the  State,  have  found  its  way  there,  and  thereby  causes 
damages,  but  where  the  State  turns  water  upon  the  land  of  another, 
which  land  was  flooded  and  damaged  previously  from  natural  causes, 
the  State  is  not  liable  where  all  of  the  damages  were  occasioned  before 
the  State's  trespass  even  though  without  legal  right  it  mingles  surplus 
water  from  the  canal  with  the  flood  water.  Where  the  State  negligently 
turns  water  from  a  feeder  upon  the  land  of  another  where  it  mingles  with 
flood  waters  from  a  creek  and  together  causes  damages,  the  State  is  not 
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liable  for  all  of  the  damages  occasioned  but  only  for  such  portion  as  it 
actually  causes. 

Ostrander,  J.  X.,  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  C.  C.  72. 

Post  V.  State,  11  C.  C.  72. 

A  claim  for  damages  for  seepage  from  the  canal  cannot  be  dismissed 
although  it  is  evident  that  the  wet  condition  of  the  premises  is  due  to 
other  causes,  where  it  appears  from  the  evidence  that  there  is  some 
seepage,  however  slight,  from  the  canal.    Brown  v.  State,  11  C.  C.  173. 

Where  a  claim  is  for  permanent  appropriation  and  there  is  no  question 
of  benefit  involved,  the  compensation  may  be  measured  by  the  difference 
in  the  value  of  the  property  before  and  after  the  taking  or  by  the  value 
of  the  land  taken  plus  the  damages  to  the  remainder.  Bonneville  v.  State, 
12  C.  C.  173. 

The  measure  of  damages  for  which  the  State  is  liable  in  the  case  of 
the  destruction  of  a  canal  boat  and  other  property  destroyed  to  restore 
navigation  after  a  break  is  the  value  of  the  property  after  the  break, 
eliminating  all  damages  due  to  the  break  itself.  Foote  v.  State,  12 
Kj.  k^.  00. 

WTien  the  State  negligently  occasions  part  of  the  flooding  and  a  portion 
of  the  damages  and  a  part  is  caused  by  natural  causes  the  State  is  liable 
only  for  its  share  of  the  damages,  but  where  the  State  occasions  all  the 
flooding  and  causes  all  the  damages  it  must  respond  to  the  full  extent 
of  the  injury.    Harris  v.  State,  12  C.  C.  22. 

Where  willow  roots  have  been  destroyed  through  the  negligent  flooding 
of  land  by  the  State  the  measure  of  damages  is  the  difference  of  the 
market  value  of  the  land  with  and  without  tlie  willows.  Where  the  crop 
has  been  destroyed,  but  the  willows  have  not  been  destroyed,  the  damages 
are  the  value  of  the  crop  impaired  or  destroyed  l>eoau8e  the  State  may 
cease  to  trespass  at  any  time.    Keith  v.  'State,  12  C.  C.  144. 

The  measure  of  the  damages  is  the  value  of  the  property  destroyed 
at  the  time  of  its  destruction.    Town  of  I^nnox  v.  State,  12  C.  C.  169. 

See  Carhart  v.  State,  12  C.  C.  152. 
Gray  V.  State.  12  C.  C.-71. 
McDonald  v.  State,  12  G.  C.  79. 
Zimmerman  v.  State,  12  G.  G.  88. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  the  structures 
and  a  loss  of  rents,  the  owner  of  the  premises  is  entitled  to  the  cost  of 
making  reasonable  repairs  to  put  his  premises  in  a  tenantable  condition 
and  to  tlie  loss  of  rents  occasioned  by  the  negligent  acts  of  the  State. 
In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in  the  market 
value  of  the  premises  in  additicm  to  the  cost  of  making  repairs  and  the 
loss  of  rents.    Stevens  v.  State,  13  G.  C.  111. 

If  one  claims  damages  for  an  injury  resulting  in  alleged  permanent 
physical  impairment,  it  is  incumbent  on  the  claimant  to  prove  such 
permanent  physical  impairment  is  the  result  of  the  injury  received. 
Hynes  v.  State,  13  G.  G.  49. 
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The  State  having  taken  certain  adjacent  land  for  canal  purposes,  the 
courts  may  not  compel  it  to  take  additional  lands  which  may  be  flooded 
if  the  high  navigable  stage  of  the  canal  should  ever  be  reached,  and  such 
lands  not  being  necessary  for  ordinary  use  and  their  flooding  being  only 
a  possibility  or  contingency,  the  damage  thereto  is  speculative  and  not  to 
be  considered  in  fixing  the  award  for  the  lands  taken.  Johnson  v.  State, 
13  C.  C.  55. 

Where  the  State  appropriates  a  municipal  building  in  a  village  for  the 
Barge  canal  its  value  will  not  be  based  upon  the  cost  of  reproducing  the 
building  nor  upon  its  value  to  the  village,  but  upon  the  market  value  of 
the  property  in  the  condition  in  which  it  was  at  the  time  of  the 
appropriation.  Village  of  Whitehall  v.  State,  13  C.  C.  139. 

While  it  is  proper  to  receive  evidence  as  to  the  quantity  of  moulding 
sand  on  a  farm  and  the  availability  of  the  frontage  of  the  farm  for 
building  lots  as  bearing  upon  the  value  of  the  farm  the  compensation 
for  the  taking  of  the  farm  is  to  be  estimated  by  the  market  value  of 
the  prbperty.    Gregg  v.  State,  13  C.  C.  38. 

The  measure  of  damages,  for  the  breach  of  a  contract  by  the  State 
for  the  manufacture  of  chauffeur  badges  and  seals  where  part  of  the  work 
has  been  done,  is  the  difference  between  the  price  that  the  State  was  to 
pay  for  the  badges  and  seals  and  the  amount  expended  upon  their  man- 
ufacture by  the  claimant  at  the  time  of  the  breach  of  the  contract  and 
the  additional  expense  necessary  to  complete  them.  Lang  v.  State,  13 
\j»  v>.  3* 

As  to  the  rule  of  damages  to  be  applied  in  appropriation  cases,  Hcld^ 
that  the  owner  is  not  limited  in  compensation  to  the  use  which  he  makes 
or  has  made  of  his  property,  but  is  entitled  to  receive  its  greatest  value 
for  any  purposes  for  which  it  is  naturally  adapted.  He  is,  however, 
limited  to  its  market  value,  and  in  determining  such  value  he  may  show 
its  location,  its  surroundings  and  adaptability,  and  if  it  has  been  rented 
he  may  show  the  fact,  although  the  rent  received  is  not  to  be  deemed  as 
controlling  upon  the  question  of  value,  but  as  some  evidence  bearing 
thereon.    Palmer  v.  State,  16  C.  C.  55. 

Also,  thaft  in  determining  the  value  of  land  appropriated  for  public 
purposes,  the  same  conditions  are  to  be  regarded  as  in  the  sale  of  property 
to  private  parties.  The  inquiry  in  such  cases  must  be  what  is  the  prop- 
erty worth  in  the  market,  viewed  not  merely  with  reference  to  the  uses 
to  which  it  is  plainly  adapted,  but  what  it  is  worth  from  its  availability 
for  valuable  uses.  The  property  is  not  to  be  deemed  worthless  because 
the  owner  allows  it  to  go  to  waste  or  to  be  regarded  as  valueless  because 
he  is  unable  to  put  it  to  any  use.  Others  may  be  able  to  use  it  and  make 
it  serve  the  necessities  or  conveniences  of  life.  Palmer  v.  State,  15 
C.  C.  65. 

The  profits  of  a  business  are  a  guide,  valuable  but  not  conclusive,  in 
determining  the  value  of  the  property  and  plant  which  produced  them. 
Lincoln  Spring  Co.  v.  State,  15  C.  C.  81. 

WTiile  certainty  is  the  general  rule  in  estimating  values,  probability 
must  of  necessity  sometimes  be  taken  into  consideration.  When,  owing  to 
inherent   and   insurmountable   conditions,   the   exact   facts   upon   which 


400  Index  Digest 


DAMA6£  —  Continued.  Page, 

value  depends  cannot  be  proved,  reasonable  probabilities  cannot  be  dis- 
regarded, for  the  owner  is  entitled  to  rely  on  anything  that  enters  into 
the  market  value.  Market  value  means  the  fair  value  of  the  property 
as  between  one  who  wants  to  purchase  and  one  who  wants  to  sell.  A 
reasonable  probability  that  a  fact  exists,  although  it  cannot  be  proved, 
which,  if  it  exists,  would  add  largely  to  the  value  of  certain  property, 
adds  to  the  market  value  of  that  property,  even  if  the  probability  is  not 
strong  enough  to  warrant  a  finding  that  the  fact  does  exist.  Lincoln 
Spring  Co.  v.  State,  15  C.  C.  81. 

The  owner  of  land  taken  in  condemnation  cannot  recover  a  larger 
price  for  his  property  owing  to  the  use  which  the  State  intends  to  make 
of  similar  lands  nearby  taken  or  purchased  at  about  the  same  time  for 
the  same  purpose.     Such  a  rule  of  damages  would  penalize  government  l| 

in  a  progressive  ratio  for  making  a  public  improvement  by  increasing  the  ' 

price  of  the  land  needed   as  each  parcel  was  acquired   for  public   use.  , 

Lincoln  Spring  Co.  v.  State,  15  C.  C.  81. 

As  to  the  damages  recoverable  where  land  is  permanently  appro- 
priated by  the  State,  Held,  that  the  claimants  are  entitled  to  recover  the 
market  value  of  the  property  appropriated  estimated  according  to  the 
condition  of  the  title  at  the  date  of  appropriation,  as  well  as  the  damages 
caused  to  the  remainder  of  their  property  not  appropriated.  Hence  a 
flowage  and  booming  easement  granted  by  an  early  deed  from  the  original 
proprietors  of  the  land  and  an  easement  in  the  public  for  highway  pur- 
poses are  to  be  taken  into  account.    Hinckley  v.  State,  15  C.  C.  95. 

Where  the  whole  property  is  appropriated  and  benefits  are  not  involvinl 
the  method  for  ascertaining  the  damages  so  far  as  the  owner  is  con- 
cerned, is  to  estimate  the  market  value  of  the  property  at  the  time  of 
the  appropriation  taking  into  account  all  improvements  upon  it  which 
form  a  part  of  the  realty  whether  made  by  the  owner  or  the  tenant. 
Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

In  such  a  case  where  the  rent  reserved  for  the  unexpired  term  equals  or 
exceeds  the  market  value  tliere  are  no  damages  to  the  tenant  but  where 
the  rent  reserved  is  lesH  than  tlie  market  value  of  the  lease  for  the 
unexpired  term  the  tenant  is  entitled  to  the  difference  between  the 'market 
value  of  the  lease  and  tlie  rent  reserved.  Champlain  Stone  and  Sand 
Co.  V.  State,  15  C.  C.  181. 

Where  only  part  of  the  leased  property  is  taken  the  question  so  far 
as  the  owner  is  concerned  is,  wliere  benefits  are  not  involve<l,  what  was 
the  market  value  of  the  property  immediately  before  and  immediately 
after  the  appropriation  taking  into  account  the  character  of  the  public 
improvement  to  be  made  and  the  structures  placed  upon  tlie  property 
either  by  the  owner  or  by  the  tenant  which  form  a  part  of  the  realty. 
Champlain  Stone  and  Sand  Co.  v  State,  15  C.  C.  181. 

Where  only  part  of  the  leased  property  is  taken  the  quention,  so  far 
as  the  lessee  is  concerned  is,  what  was  tlie  lease  worth  in  the  market 
immediately  before  and  immediately  after  the  appropriation  taking  the 
same  elements  into  consideration  as  in  the  case  of  the  owner  with 
reference  to  the  pul)lic  improvement  and  the  structures  placed  upon  the 
property.    Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C  181. 
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•Where  property  taken  is  subject  to  a  lease  or  other  incumbrance  the 
value  of  the  lease  or  incumbrance  or  where  part  of  the  property  is  taken, 
the  damages  to  the  lease  or  incumbrance,  must  come  out  of  the  com- 
pensation allowed  for  the  fee.  Champlain  Stone  and  Sand  Co.  v.  State, 
15  C.  C.  181. 

Where  part  only  of  premises  is  taken  and  there  is  no  question  of 
benefits  involved,  the  compensation  to  be  awarded  a  claimant  may  be 
measured  either  by  the  difference  in  the  market  value  of  the  property 
before  and  after  the  appropriation  or  by  the  market  value  of  the  part 
actually  taken  plus  the  damages  to  the  remainder  of  the  property,  of 
which  the  appropriated-  land  formed  a  part.  I^high  Valley  Railway 
Co.  V.  State,  15  C.  C.  226. 

Where  benefits  are  involved  the  better  rule  is  to  ascertain  the  value  of 
the  property  taken,  which  amoimt  at  least  must  be  allowed  and  then  deter- 
mine the  damages  to  the  balance  of  the  property,  offsetting  against  these 
damages  any  benefits  from  the  improvement.  Lehigh  Valley  Railway 
Co.  V.  State,  15  C.  C.  226. 

Wliere  the  State  appropriated  land  upon  which  were  a  house,  barn, 
boathouse  and  hogpens,  the  land  appropriated  being  used  for  the  renting 
of  boats.  Held,  that  the  fact  that  the  property  was  available  and  used 
for  the  renting  of  boats  could  be  taken  into  account  in  estimating  the 
value  of  the  property,  but  the  claimant  could  not  be  allowed  damages 
for  loss  of  business  or  loss  of  profits.    Vincent  v.  State,  15  C.  C.  229. 

Where  part  of  a  farm  suitable  for  the  raising  of  potatoes  is  appro- 
priated by  the  State,  and  the  estimates  of  damage  of  the  claimant's 
witnesses  seem  to  be  largely  based  upon  the  productive  capacity  of  the 
appropriated  land,  Heldy  that  in  this  respect  the  testimony  is  not  entirely 
reliable,  for  while  the  productive  capacity  may  be  considered,  it  is  not  a 
sole  test  of  the  value  of  the  property,  and  also,  that  while  the  claimant 
may  have  made  a  high  net  profit  per  acre  from  the  land  appropriated, 
the  same  investment  on  other  land  might  yield  more  than  that  amount 
and  the  personal  element  of  labor  and  skill  and  the  exigencies  of  the 
seasons  make  the  net  profit  unreliable  as  a  sole  test  of  value.  Flannigan 
v.  State,  15  C.  C.  263. 

Where  the  owner  of  property  and  his  tenant's  assignee  appeared  in 
court  and  consented  that  their  respective  claims  against  the  State  apd 
each  other  be  determined.  Held,  that  the  owner  was  entitled  to  the  value 
of  the  premises  less  the  value  of  the  lease,  and  the  lesst»e's  assignee  was 
entitled  to  the  value  of  the  leasehold,  which  as  no  witnsses  were  pro- 
duced by  the  State,  was  estimated  to  be  the  difference  between  the  rental 
value,  as  testified  by  the  claimants'  witnesses,  for  the  unexpired  term 
over  and  above  the  rent  reserved,  deducting  the  water  tax  which  tlie 
lessee  was  obliged  to  pay.  Riley  v.  State,  15  C.  C.  277. 
Osley  V.  State,  W  C.  C.  277. 

WTiere  the  "State  appropriated  land  for  tlie  barge  canal  and  thereby  cut 
off  the  claimant's  access  to  the  public  highway.  Held,  that  the  value  of 
the  land  taken  did  not  represent  the  damages  which  the  claimants  had 
sustained,  for  they  were  entitled  to  the  damage  that  the  remainder  of 
the  farm  may  have  sustained  as  a  result  of  the  deprivation  of  the  farm 
from  access  to  the  public  highway.    Guerin  v.  State,  15  C.  C.  279. 
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The  net  income  received  is  not  the  sole  criterion  for  estimating  the 
value  of  property  appropriated,  although  it  may  be  taken  into  account. 
Guerin  v.  State,  15  C.  C.  279. 

Where  the  State,  for  Barge  canal  purposes,  appropriates  land  consti- 
tuting part  of  a  farm,  which  appropriation  divides  the  farm  into  two 
parts,  one  part  of  which  is  cut  off  from  access  to  the  highway  and  has  no 
outlet,  the  claimant  is  entitled  to  the  market  value  of  the  land  taken, 
including  whatever  in  the  nature  of  realty  was  attached  to  the  land,  and 
is  also  entitled  to  a  substantial  allowance  for  damages  to  the  property 
cut  off  from  access  to  the  highway.    Perkins  v.  State,  15  C.  C.  282. 

'I  he  want  of  ingress  and  egress  to  land  cut  off  by  an  appropriation  is 
a  serious  element  in  determining  the  damages  to  which  the  claimant  is 
entitled.  In  fixing  this  amount  there  should  1)e  taken  into  account  the 
fact  that  a  complete  scheme  for  securing  a  private  right  of  way  is 
provide<l  for  in  the  statutes  of  the  State  pursuant  to  the  Constitution 
(Constitution,  art.  1,  f  7;  Highway  Law,  L.  1909,  ch.  30,  |§  211-228)  ; 
and  that  the  expense  of  these  proceedings  would  be  quite  large.  In 
addition  to  this  consideration^  where,  even  with  a  private  right  of  way, 
the  claimant  will  be  seriously  inconvenienced  in  operating  his  farm  by 
being  compelled  to  travel  a  considerable  distance  further  to  reach  his 
buildings,  this  item  is  also  to  be  taken  into  account  in  estimating  the 
damages.    Perkins  v.  State,  15  C.  C.  282. 

WTiere  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the 
buildings  at  the  expiration  of  the  lease.  Held,  That  the  interest  of  the  « 
tenants  is  the  market  value  of  their  lease,  taking  into  account  all  of  its 
items,  including  the  buildings  and  any  other  property  in  the  nature  of 
realty  they  had  attached  to  the  soil.  The  award  to  the  owner  is  for  the 
value  of  the  fee,  which  includes  structures  in  the  nature  of  realty  attached 
to  the  soil.  The  conipcnsaticm  awarded  for  the  fee  must  include  an 
amount  sufficient  to  compcnHute  tlie  tenants  for  the  value  of  their  lease 
including  the  buildings  and  other  property  in  the  nature  of  realty  they 
had  place<l  upon  the  land.  The  difference  between  the  market  value  of 
the  fee  and  the  market  value  of  the  lease,  taking  all  the  elements  into 
account  will  measure  the  compensation  of  the  owner.  The  balance  will 
be  the  cnnipensation  to  which  the  tenants  are  entitled. 
Rourk  V.  State,  15  C.  C.  285. 
('<.lc  V.  State,  15  C  C.  285. 

The  State  is  liable  only  for  damages  caused  by  its  own  negligent 
acts,  or  to  put  the  statement  in  another  form,  where  damages  are  claimed 
for  leakage  from  the  canal,  it  is  not  liable  if  the  damages  claimed  to 
have  been  .suffered  by  leakage  would  have  occurred  notwithstanding  its 
negligence.     Cowles  v.  State,  15  C.  C.  287. 

Where  tlie  proof  clearly  shows  that  the  State  was  negligent  in  the 
care  of  the  canal  bank  and  that  water  came  through  the  break  and 
actually  invadwl  the  trenches  and  works  of  the  claimant,  a  contractor 
engaged  in  building  a  sewer,  and  caused  him  considerable  damage,  the 
claimant  should  be  allowed  the  damages  which  he  has  proven  w^ere  caused 
thereby.     Cowles  v.  State,  15  C.  C.  287. 
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Wliere  the  State  appropriated  property  consisting  of  a  hotel,  barn  and 
other  buildings  the  claimant  was  held  entitled  to  recover  only  the  market 
value  of  the  property,  even  though  it  would  be  difficult,  if  not  impossible 
for  him  to  utilize  that  amount  in  such  a  way  that  he  would  receive  the 
same  income  therefrom  as  he  had  been  receiving  from  the  land  appropri- 
ated by  the  State.    Smith  v.  State,  15  C.  C  29a. 

A  claimant  is  not  entitled  to  any  allowance  for  the  business  conducted 
upon  the  property  appropriated  although  this  fact  may  be  considered  in 
connection  with  estimating  the  value  of  the  property.  Milton  v.  State, 
15  C.  C.  300. 

Where  the  State  appropriates  a  block,  part  of  which  is  occupied  by 
tenants  in  possession  under  a  written  lease,  the  total  amount  of  damages 
for  which  the  state  is  liable  is  the  market  value  of  the  premises,  out 
of  which  must  come  the  leasehold  interest.  McFadden  v.  State,  15  C.  C. 
303. 

Fowler  v.  State,  15  C.  C.  305. 

In  a  claim  for  damage  from  leakage,  where  it  appeared  that  former 
recoveries  had  been  had  for  the  same  alleged  negligence  on  the  part  of 
the  State,  and  the  Court  was  satisfied  that  the  claimant  had  not  exerted 
himself  to  avoid  the  recurrence  of  damages,  and  where  the  testimony 
was  of  a  somewhat  general  nature  and  claimant's  books,  which  he 
asserted  showed  his  losses  in  rent,  were  not  in  court,  and  no  tenant  was 
sworn  to  show  he  had  moved  out  of  claimant's  premises  because  of  their 
wet  condition,  and  as  only  a  slight  expense  was  required  to  obviate  any 
further  damage.  Held,  That  an  award  for  a  small  sum  was  sufficient  to 
cover  all  the  damages  for  whicli  the  State  should  respond,  and  it  was  the 
duty  of  the  claimant  to  use  all  reasonable  measures  to  reduce  his  damages 
as  much  as  possible.    Stevens  v.  State,  15  C.  C.  301. 

Where  land  appropriated  by  the  State  had  formerly  been  part  of  a 
farm  and  had  upon  it  a  first  growth  of  timber,  it  is  to  be  treated  as  farm 
land  in  arriving  at  its  value,  the  timber,  however,  being  an  item  to  be  con- 
sidered with  the  other  elements,  although  it  is  not  to  control  nor  form 
the  basis  for  estimating  the  compensation.  The  rule  to  be  followed  in 
such  a  case  is  "  what  was  the  value  of  the  farm  before  the  appropriation 
and  after  the  appropriation,  taking  into  account  the  nature  of  the  soil 
and  the  condition  of  the  farm."     Stevens  v.  State,  16  C.  C.  304. 

Where  land  and  trees  are  appropriated,  it  is  not  proper  in  appraising 
the  property  to  estimate  its  value  by  placing  a  separate  value  upon  each 
tree  taken  and  upon  the  land.  The  recognized  rule  is  to  appraise  the 
market  value  by  estimating  the  diflference  in  the  market  value  of  the 
land  with  and  without  the  trees  as  a  part  of  it.  Some  trees  have  a 
market  value  apart  from  the  land,  like  nursery  stock  or  forest  trees 
good  for  cutting  up  into  lumber,  but  ordinarily  a  tree  has  a  market  value 
only  as  a  part  of  the  soil,  and  as  such  it  can  only  be  estimated  in  con- 
nection with  the  soil.  It  is  real  estate  and  there  is  no  rule  which  allows 
of  its  appraisal  in  these  proceedings  as  if  it  were  removable  from  the  soil 
and  salable  as  such.    Bell  v.  State,  15  C.  C.  316. 

The  proper  rule  for  estimating  the  value  of  land  actually  taken  is  to 
arrive  at  its  market  value.    The  damages  are  measured  by  w^hat  a  willing 
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buyer  would  pay  a  willing  soller  for  it.  The  fact  that  the  State  forces 
the  claimant  to  surrender  his  land  is  not  to  be  taken  into  account  in 
enhancing  the  damages.  Wliere  the  State  forces  the  claimant  to  surrender 
his  land,  it  is  exercising  a  right  of  sovereignty  which  it  has  always 
had.  £very  citizen  holds  his  land  subject  to  the  right  of  the  state  to 
take  it  back  for  necessary  public  purposes.  He  holds  it  by  virtue  of  the 
prot<*ction  given  him  by  his  government  and  must  surrender  it  when 
needed  for  necessary  public  purposes  upon  receiving  just  compensation, 
and  this  compensation  is  not  to  be  enhanced  by  the  fact  that  he  is  called 
upon  to  surrender  the  land  the  title  to  which  originally  was  in  the  State. 
Bell  V.  State,  15  C.  C.  316. 

Tlie  just  compensation  to  be  made  to  claimants  in  cases  of  this  char- 
acter may  be  measured  by  the  difference  in  the  value  of  the  property 
before  and  after  the  appropriation,  where  the  question  of  benefits  does 
not  come  into  play;  but  where  benefits  are  involved  it  must  be  measured 
by  adding  to  the  n^arket  value  of  the  land  taken,  the  damages  to  the 
remainder  of  the  property,  deducting  benefits,  if  there  are  any,  from  the 
damages  to  the  remainder  of  the  property.    Bell  v.  State,  15  C.  C.  316. 

The  State  is  not  liable  for  damages  to  abutting  property  for  closing  a 
canal  bridge  pending  repairs  where  it  appears  that  the" repairs  were  made 
with  reasonable  dispatch  considering  the  circumstances.  Kline  v.  State, 
15  C.  C.  366. 

The  claimant  made  a  contract  with  the  State  for  dredging  and  for 
constructing  a  lock  and  a  dam.  After  the  work  had  progressed  to  a 
certain  point,  the  State  cls'.njred  the  style  of  construction  of  the  dam, 
and  by  two  alterations  rc<iuire<l  the  contractor  to  make  certain  changes 
which  involved  additional  expense,  for  whicli  conpensation  is  claimed. 

Claimant  was  allowed  the  additional  cost  of  constructing  coffer  dams, 
pumping,  bailing  and  draining,  over  and  above  the  amount  needed  to 
complete  the  dam  as  originally  phmned,  the  contractor  having  bid  a  flat 
sum  for  this  work.  Tlie  Court  held  that  the  measure  of  damages  was 
not  the  cost  to  the  contractor  of  doing  the  work,  but  the  fair  ahd  reason- 
able value  of  the  work. 

During  the  delay  of  tlie  State  while  deciding  upon  the  changes  in  the 
original  plans,  a  portion  of  the  excavation  previously  made  became 
filled  up  without  tlie  fault  of  the  contractor.  For  re-excavating  this 
material  he  was  allowed  conipensatiem  at  the  rate  provided  in  the  con- 
tract. 

Claimant  was  also  allov.ed  the  cost  to  him  of  metal  reinforcement  for 
concrete  construction  which  he  was  unable  to  use  because  of  change  in 
plans,  less  the  salvage.     Patrick  MKJovern  &.  Co.  v.  State,  16  C.  C.  37. 

An  award  was  made  for  land  appropriated  and  for  three  small  frame 
buildings  on  the  land.  The  Court  held,  however,  that  the  evidence  was 
insuflicient  to  justify  an  award  for  the  loss  of  a  mineral  spfing  on  the 
land  and  two  gas  wells.  The  i)roofs  as  to  the  successful  operation  of  the 
business  of  selling  mineral  water  were  very  unsatisfactory;  furthermore, 
the  decedent  had,  lief  ore  the  appropriation  was  made,  made  a  gift  of  the 
mineral  spring  to  a  son,  since  decease<i,  and  if  there  had  been  any  profit  in 
the  operation  of  the  mineral  spring  it  did  not  belong  to  the  claimants.  As 
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to  the  gas  wells,  a  consideration  of  the  entire  testimony  showed  that  little, 
if  any,  gas  had  been  used  from  the  wells  at  the  time  of  the  appropria- 
tion.   Knight  V.  Staf«,  16  C.  C.  66. 

The  land  appropriated  was  a  long  narrow  strip  in  the  city  of  Oswego  on 
the  line  of  the  Oswego  canal  along  the  edge  of  the  Oswego  river.  The 
claimant  contended  that  its  value  should  be  based  on  "  lot  values  "  and 
that  these  lots  would  be  specially  desirable,  as  they  fronted  on  a  State 
highway,  had  Oswego  river  at  the  back,  were  forty  feet  above  the  river 
and  commanded  a  beautiful  view  across  and  beyond  the  river. 

The  Court  held  that,  while  it  would  have  been  feasible  at  the  time  of 
the  appropriation  to  divide  this  property  into  lots  and  put  it  on  the 
market  so  divided,  it  could  not  be  regarded  as  having  had  an  immediate 
sale  value  at  that  time  for  all  the  lots  so  plotted;  that  the  reasonable 
market  value  of  the  property  was  not  based  upon  desirability  alone  but 
upon  desirability  plus  probability,  direction,  speed  and  opportunity  for 
city  growth;  that  there  was  a  great  deal  of  desirable  land  similarly  situ- 
ated in  and  about  Oswego,  and  that  taking  all  these  elements  into  con- 
sideration $3,000  was  a  fair  measure  of  the  reasonable  market  value  of 
the  land  as  a  whole  at  the  time  of  the  appropriation  even  if  it  were  to 
be  cut  up  into  lots.    Battle  Island  Power  Co.  v.  State,  16  C.  C.  120. 

Claimants'  farm 'extended  along  Wood  creek  in  Oneida  emmty  for  about 
one  and  one-third  miles.  This  creek  overflowed  this  l:\nd  each  vear, 
depositing  a  fertilizing  silt  on  the  farm.  The  State,  in  the  construction 
of  the  Barge  canal,  cut  off  this  creek  from  the  farm,  stopping  this  annual 
fertilization  and  also  depriving  the  farm  of  a  substantial  running  stream 
which  was  valuable  for  the  use  of  the  sto(k  thereon. 

The  State  set  up  the  defense  that  Wood  creek  carried  the  sewage  of 
the  city  of  Home,  and  that  therefore  it  had  no  value  as  a  watering  place 
for  stock.  The  Court  held,  however,  that  in  view  of  the  circumstances 
that  it  was  generally  and  well  known  in  that  locality  that  the  city  of 
Rome  had  been  and  was  continuing  to  take  steps  looking  toward  the 
establishment  of  a  sewage  disposal  plant,  there  had  not  been,  as  a  matter 
of  fact,  a  very  great  depreciation  in  the  values  of  land  along  the  creek; 
that  when  the  sewering  into  the  creek  is  stopped  and  the  creek  gets  back 
to  its  normal  condition  it  will  be  a  valuable  asset  to  this  farm  for  stock 
watering  purposes;  and  that  the  present  use  of  the  creek  for  sewering 
purposes,  while  it  has  some  bearing  on  the  present  value  of  the  adjacent 
lands,  does  not  materially  mitigate  the  damage  to  this  farm  caused  by 
the  permanent  taking  of  the  entire  How  of  the  stream. 

Wood  creek  formed  a  natural  cattle  barrier  across  one  entire  end  of 
the  farm.  The  Court  held  that  the  fact  that  the  water,  being  taken  from 
the  creek,  will  require  the  owner  to  fence  his  farm,  should  be  and  was 
taken  into  consideration  as  an  element  of  damage  in  the  award  made  in 
this  claini.    Kilts  v.  State,  16  C.  C.  129. 

The  State,  under  certain  legislative  acts,  erected  a  d\ke  on  the  south 
side  of  the  Chemung  river  in  the  city  of  Corning  along  a  portion  of 
claimant's  farm.  During  the  periods  of  heavy  spring  and  fall  floods  the 
water  had  previously  overflowed  the  south  bank,  but  the  dyke  since  its 
erection  had  confined  the  water  to  the  river  channel  thus  causing  it  to 
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run  more  swiftly.  This  condition  piled  up  a  gravel  island  or  bar  below 
the  end  of  thd  dyke  and  caused  a  gradual  change  of  current  in  the  river. 
The  bank  on  the  north  side  of  the  river  being  high,  the  water  crowded 
towards  the  south  bank  and  slowly  cut  away  the  low  slope,  later  the 
normal  bank  and  finally  the  tillable  l<and  beyond.  The  portion  of  the 
farm  beyond  the  end  of  the  dyke,  about  thirty-five  acres  in  extent,  was 
subjected  to  considerable  current  when  the  water  was  high,  which  cur- 
rent washed  away  <the  top  soil.  Because  of  this  condition  this  part  of 
the  farm  several  years  ago  was  turned  into  a  meadow  and  finally  into  a 
pasture. 

The  cutting  of  the  high  bank  commenced  in  1901  but  the  notice  of 
intention  to  file  the  claim  was  not  filed  until  March  15,  1912.  The 
Court  held  that  the  State  had,  by  the  faulty  design  and  construction 
of  the  dyke,  interfered  with  the  natural  channel  and  flow  of  the  river, 
that  the  State  may  or  may  not  have  owed  a  duty  to  build  a  dyke,  but, 
having  built  it,  the  State  must  assume  any  damages  Arising  from  the 
failure  to  build  it  properly,  but  that  inasmuch  as  the  notice  of  intention 
was  not  filed  until  March  15,  1912,  the  claimant  could  recover  only-  those 
damages  which  had  occurred  from  September  15,  1911. 

It  was  held  that  the  measure  of  damage  to  claimant  because  of  the 
cutting  off  of  her  land  by  the  river  was  the  depreciation  in  the  fair  market 
value  of  her  farm  between  September  15,  1911,  and  the  date  of  the  trial; 
that  in  addition  the  claimant  was  entitled  to  the  annual  rental  value 
of  the  said  thirty-five  acre  piece  less  the  rental  value  for  the  purposes 
for  which  it  could  now  reasonably  be  used  in  the  course  of  good  hus- 
bandry, being  subject  to  such  a  current. 

The  balance  of  claimant's  farm  was  flooded  bv  back  water,  but  the  Court 
found  that  this  back  water  condition  was  present  before  the  dyke  was 
constructed  and  no  award  was  made  for  any  damage  for  such  back  water 
flooding.    Park  v.  State,  16  C.  C.  132. 

The  State  appropriated  land  south  of  claimant's  cannery  for  the  Delta 
reservoir,  which  land  had  been  used  for  unloading  and  storage  pur- 
poses. The  State  also  appropriated  about  four  and  one-third  square  miles 
in  the  vicinity  of  the  buildings,  not  owned  by  claimant  but  from  which 
about  four-fifths  of  the  raw  material  for  the  cannery  was  obtained.  The 
claimant  asked  damages  for  substantially  the  entire  value  of  the  plant. 
The  Court  held  that  the  land  actually  taken  on  the  south,  and  belonging 
to  the  claimant,  was  worth  $200  an  acre;  that  the  cost  of  rearranging 
the  machinery  to  handle  the  raw  material  from  the  north  instead  of  from 
the  south  would  have  been  $1,500;  and  that  the  cost  of  making  the  lands 
to  the  north  suitable  for  the  same  purposes  for  which  the  lands  to  the 
south  had  been  used  would  have  been  $500.  A  claim  for  the  rusting 
of  cans  because  of  bringing  water  so  near  the  buildings  was  disallowed 
as  having  no  basis  of  fact.  The  Court  also  held  that  the  State  was  not 
liable  for  the  damage  claimant  sustained  by  being  deprived  of  raw 
material.  Had  a  private  individual  acquired  the  lands  from  which  the 
raw  material  was  produced  and  used  them  for  other  purposes,  he  would 
not  have  been  liable.     No  allowance  was  made  for  any  loss  on  buildings 
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or  machinery.  From  the  time  of  the  appropriation  to  the  viewing  of  the 
premises  by  the  Court,  nearly  five  and  one-half  years,  the  machinery  had 
been  allowed  to  become  rusty  and  go  to  pieces  and  become  practically 
useless.  It  was  the  claimant's  duty  to  dispose  of  the  machinery  and 
make  such  use  of  the  buildings  or  materials  thereof  as  would  reduce  the 
damages  which  flowed  from  the  stopping  of  cannery  operations  and  t!)e 
abandoning  of  its  property.  It  was  not  necessary  to  estimate  whit 
salvage  should  have  been  made  at  the  time  of  the  appropriation  as  the 
State  was  not  legally  liable  for  the  stoppage  of  the  business  and  the 
abandonment  of  the  plant.  Mohawk  Valley  Canning  Co.  v.  ^tate,  16  C.  C. 
139. 

The  claimant,  a  married  woman  living  with  her  family  and  doing  the 
housework,  was  severely  injured.  She  suffered  a  fractured  skull,  had 
teeth  knocked  out,  received  a  large  deep  tear  in  the  forearm  and  other 
injuries.  An  award  was  made  to  her  in  the  sum  of  $3,500.  Beeman  v. 
State,  16  C.  C.  163. 

The  claimant  in  making  its  bid  on  a  highway  contract,  is  presumed  to 
have  taken  into  consideration  the  cost  of  labor,  its  overhead  expenses, 
the  amount  of  premium  to  be  paid  upon  its  bonds  and  the  cost  of  install- 
ing its  plant  and  to  have  made  the  same  sufficiently  large  to  reimburse 
itself  therefor  out  of  the  profits.  The  profits  having  been  determined 
and  adjudged,  all  items  of  damage  of  the  character  of  those  above  speci- 
fied have  merged  therein.    Peter  ¥.  Connolly  Co.  v.  State,  16  C.  C.  216. 

The  claimant  in  a  highway  contract  sought  to  recover  the  costs  of 
transportation,  etc.,  to  Albany  and  return,  for  the  purpose  of  conferring 
with  State  officials.  These  conferences  pertained  chiefly  to  the  n^otia- 
tions  looking  toward  the  changing  of  the  type  of  road  and  the  question 
of  the  claimant  taking  a  new  contract  therefor.  The  Referee  held  that 
these  expenditures  were  not  made  in  the  performance  of  the  contract  and 
therefore  disallowed  them.  Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

Wliere  the  state  appropriated  land  on  both  sides  of  a  highway  for  the 
approach  to  a  canal  bridge,  the  Court,  in  determining  the  consequential 
damages  to  the  lands  on  either  side  of  the  land  appropriated,  did  not 
take  into  consideration  the  raising  of  the  grade  of  the  highway  for  such 
approach  as  having  any  bearing  in  reducing  the  market  value  of  those 
lands.    George  F.  Weaver  v.  State,  17  C.  C 6 

The  state,  in  planning  the  construction  of  the  large  dam  at  Hinckley  for 
a  barge  canal  reservoir,  knowing  that  a  large  quantity  of  sand  and  gravel 
would  be  needed  for  concrete,  caused  test  pits  to  be  dug  in  many  places  in 
the  neighborhood  of  the  site  of  the  proposed  dam.  A  number  of  test  pits 
were  dug  on  claimant's  property  and  suitable  sand  and  gravel  were  found 
there.  The  state  then  notifled  prospective  bidders  that  it  proposed  to  appro- 
priate this  property  for  use  as  a  borrow  pit,  subsequently  let  the  contract 
for  the  construction  of  the  dam,  and  thereafter  appropriated  the  property. 
The  evidence  did  not  disclose  that  suitable  sand  and  gravel  were  found 
elsewhere  in  the  neighborhood.  The  sand  and  gravel  in  question  were  not 
within  the  flow  line  of  the  Hinckley  reservoir.  There  were  taken  from 
the  property  in  question  and  used  in  the  construction  of  the  dam  over 
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42.(HM»  cubic  yards  <if  gravel  and  over  67.000  cubic  yards  of  sand.  There 
remaine<l  in  the  pit  about  140,000  cubic  yards  of  sand  and  gravel-  It  wa« 
contended  by  claimant  that  the  gravel  used  was  worth  seventy  cents  per 
cubic  yard  an<l  the  sand  used  fifty  cents  per  cubic  yard  and  the  sand  and 
gravel  not  renujved  were  worth  twenty  cents  a  cubic  yard,  making  a  total 
value  of  aliout  ti?90,000  for  seven  acres. 

Hie  Court  htld  that  the  claimant's  contention  was  not  based  on  the 
proper  measure  of  damage,  but  that  the  question  simply  was,  what  was 
the  fair  market  value,  at  the  time  of  the  appropriation,  of  the  seven  acres 
containing  sand  and  gravel. 

'1  he  letting  of  the  contract  for  the  Hinckley  dam,  before  the  appropria- 
tion of  claimant's  property,  left  the  state  in  a  position  to  prospect 
further  and  change  borrow  pits  if  desired.  A  better  pit  might  have  been 
discovered  in  the  meantime,  and  tlie  state  might  not  have  appropriated  the 
seven  acres  at  all.  In  that  event  the  contractor  and  the  state  would  have 
to  settle  the  damage,  if  any,  with  each  other.  The  claimant  would  have  no 
ground  for  complaint  whatever.  The  state  owed  him  no  duty  to  appro- 
priate his  land.  The  contractor  might  decide  to  get  his  sand  and  gravel 
by  rail.  He  might  decide  to  prospect  himself  and  get  a  different  pit. 
Tlie  sand  and  gravel  in  the  Ballou  pit  while  acceptable  were  not  of  the 
highest  quality  and  were  waAhe<]  before  using.  The  fact  that  the  Ballou 
pit  was  subsequently  used  had  little  bearing  on  the  question.  The  ques- 
tion was  —  what  effect  did  all  these  considerations  and  many  others  have 
upon  the  fair  market  value,  at  the  time  of  the  appropriation. 

The  quantity  and  quality  of  the  sand  and  giavel  were  important,  as  was 
also  the  cost  of  getting  them  out  and  marketing  them,  but  these  were 
onlv  elements  to  be  conRider<*d  with  others. 

The  fact  that  the  state  notified  prospe<'tive  bidders  of  the  sand  and 
gravel  deposit  on  dainuint's  land,  that  it  left  the  test  pits  open  for  in- 
,  Hpection  and  statcni  that  it  would  appropriate  that  particular  property 
undoubtedly  reduced  the  price  for  concrete  in  the  bids  for  the  Hinckley 
(lam;  !)ut  the  question  was  not  wiiat  the  state  saved.  The  state  prospected 
for  sand  and  gravel  with  that  very  purp<Kse  in  mind  and  should  not  be 
l)cnalized  because  of  the  effective  and  intelligent  work  of  its  officers  and 
agents.  The  principle  laid  down  by  Judge  Vann  in  the  Lincoln  Spring 
Company  case  (15  Ct.  C-l.  Rep.  81)  was  applicable,  namely,  that  the 
owner  of  land  taken  in  condemnation  cannot  recover  a  larger  price  for  his 
projH'rly  owing  to  tlie  use  which  the  state  intends  to  make  of  similar 
lands  nearby,  taken  or  purchaw»d  at  or  about  the  same  time  for  the  same 
purpose.  Such  a  rule  of  damages  would  penalize  government  in  a  pro- 
grcssive  ratio  for  making  public  improvements  by  increasing  the  price  of 
the  land  needwl  as  each  j)arcel  was  acquired  for  public  use. 

Claimant  contended  that  if  the  fair  markot  value  was  not  to  be  arrived 
at  on  a  cubic  yard  basis,  it  ought  to  be  based  upon  the  peculiar  circum- 
stances in  this  case  that  the  claimant  had  a  monopoly  of  sand  and  gravel 
and  the  contractor  had  a  monopoly  of  market,  and  that  then  the  bargain 
they  would  probably  strike  would  be  the  true  measure  of  the  fair  market 
value.     The  i'ourt  held  tliat  it  was  not  the  necessity  of  the  contractor  or 
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the  dtate  that  measured  the  fair  markit  value  —  but  rather  what  would 
some  third  party,  under  all  the  circum»tancea,  be  willing  to  pay  for  the 
property,  taking  into  consideration  the  opportunity  to  sell  sand  and 
gravel  to  the  contractor,  w^hat  the  *'  run  of  the  pit  "  miglit  be,  how  true 
it  would  run  to  the  test  pits  then  open,  and  what  would  the  owner  take 
for  his  pit  in  a  lump  sum  under  the  same  conditions. 

Sand  and  gravel  suitable  for  concrete  are  scarce  in  that  section  of  the 
state  and  this  pit  would  have  a  value  as  a  rail  shipment  pit.  This  was 
considered  in  the  award. 

The  Court  concludcil  that  the  value  slwrnld  be  determincnl  on  the  acreage 
basis  and  that  the  fair  market  value  at  the  time  of  the  appropriation  of 
the  seven  acres  of  claimant's  land,  containing  sajid  and  gravel,  was  $1,000 
an  acre.     Ballou  v.  State,  17  C.  C. . 7 

For  a  discussion  of  the  liability  of  the  state  for  acts  done  upon  a  street 
in  front  of  claimant's  premises  in  connection  with  barge  canal  construc- 
tion work,  which  acts  interfered  with  the  use  of  the  street  as  a  highway, 
see  Weaver  v.  State,  17  C.  C .      13 

The  state  appropriated  for  a  canal  spoil  area  a  strip  of  land  ahmg  the 
barge  canal.  The  land  had  been  operated  for  many  years  as  a  sandstone 
quarry,  and  the  quarry  was  doing  a  large,  continuous  and  profitable  busi- 
ness, The  sole  question  is  one  of  value.  The  state's  witnesses  fixed  the 
figure  at  $5,500.  The  claimants  asked  for  damages  in  their  claim  in  the 
sum  of  $105,000.  In  their  proposed  findings  and  conclusions  they  re- 
quested an  award  in  their  favor  for  $119,977.20  or  $146,266.51  or  $104,- 
534.46  or  $205,675.20.  The  claimants  contended  that  the  prospective 
profits  of  the  business  of  taking  out  and  marketing  stone  from  the  quarry 
should  be  the  measure  of  the  market  value  of  the  lands  taken. 

The  Court  held  that  there  were  too  many  elements,  unknowTi  as  well  as 
known,  which  enter  into  the  running  of  a  business  during  a  period  of 
many  years  and  which  affect  the  profits  received  therefrom,  to  permit 
prospective  profits  alone  to  be  used  as  a  sound  basis  for  arriving  at  the 
amount  of  the  award. 

Quarrying  stone  and  making  a  business  profit  thereby  are  two  separate 
and  distinct  propositions.  Selling  the  output  of  a  mine  or  quarry,  while 
profit  in  one  sense,  is  also  an  actual  exhaustion  of  the  corpus  or  body  of 
the  asset  itself.  In  ordinary  business,  the  corpus  or  body  of  the  business 
remains,  and  the  profits  are  continually  taken  out.  With  the  mine  or 
quarry,  the  principal,  the  very  thing  itself,  is  being  gradually  wiped  out 
of  existence.  Another  element  must  also  be  considered.  WTiile  the  opera- 
tion of  the  quarry  might,  and  probably  would,  bring  a  substantial  profit 
each  year  until  the  quarry  was  exhausted,  it  would  require  the  constant 
attention  of  the  owners  to  handle  the  same  according  to  the  best  modern 
methods  of  science  and  business,  to  make  it  and  keep  it  a  paying  concern, 
and  even  then  it  will  have  vicissitudes  attached  to  the  operation  of  it. 
All  of  this  attention  would  be  necessary  in  order  to  get  the  prospective 
profits.  W'hereas,  if  a  lump  sum,  representing  tliose  prospective  profits, 
is  paid  to  the  owners,  not  only  is  the  question  of  the  amount  so  reached 
based  upon  speculation  and  uncertainty,  but  the  owners,  if  paid  the  pros- 
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pective  profits  as  the  meaaure  of  the  market  value,  have  in  posseBsion 
immediately  the  profits  which  would  not  become  due  for  years  to  come, 
which  might  never  become  due,  and  still  have  their  full  time,  effort  and 
energy  left  them  to  operate,  work  and  produce  an  income  in  the  same  or 
other  fields  of  endeavor.  It  is  this  element,  together  with  the  others  men- 
tioned, that  makes  the  application  of  the  rule  of  "prospective  profits," 
capitalized  into  present  values,  the  wrong  rule  to  apply  in  such  a  claim 
as  the  present  one. 

Furthermore,  the  claimants'  contention  is  based  upon  estimates  of  the 
proportions  of  stone  of  the  various  merchantable  kinds  and  upon  the  quan- 
tity of  stone  in  situ.  Even  conceding  the  correctness  of  these  estimates 
nevertheless  those  proportions  and  quantities  are  not  to  be  the  foundation 
of  a  calculation  which  is  controlling  as  to  value,  but  are  to  be  taken  as 
they  will  affect  the  mind  of  a  prospective  buyer,  who  has  those  facts  within 
his  knowledge,  as  to  whether  he  believes  these  estimates  will  prove  ac- 
curate, and  as  to  how  far  he  is  willing  to  risk  his  money  in  buying  a 
quarry  which  shows,  on  such  data,  the  quantities  and  proportions  of  stone 
that  may  probably  be  found  therein :  and  also  as  they  will  affect  the  mind 
of  the  owners  of  the  quarry  with  respect  to  what  they  would  take,  in  a 
present  lump  sum,  for  the  land  so  appropriated.  As  these  two  funda- 
mental bases  are  matters  of  estimate,  although  based  on  reasonably  good 
foundations,  they  still  remain  estimates,  and,  as  such,  can  hardly  be  re- 
garded as  the  fixed,  definite  and  determined  foimdations  to  be  used  to 
support  the  entire  calculations  as  to  value,  based  upon  prospective  profits. 

If  the  claimants  are  to  be  awarded  damages  for  the  value  of  the  stone 
in  situ,  and  that  amount  to  be  arrived  at  by  a  calculation  based  on  pros- 
pective profits,  the  value  at  the  time  of  the  appropriation  will  not  be  the 
sum  so  reached.  It  will  be  that  sum,  reduced  by  actuarial  deductions, 
to  a  present  value,  crediting  the  state  for  the  use  of  the  money,  for  the 
years  before  the  appropriated  part  would  be  reached,  and.  in  addition,  a 
pro  rata  credit  for  the  years  during  which  the  quarrying  would  be  carried 
on  until  the  appropriated  part  would  be  completely  quarried  out.  This 
latter  figure  could  not  be  arrived  at,  even  by  an  actuary,  unless  he  had 
definite  data  as  to  how  long  it  would  take  to  quarry  the  appropriated 
part  when  reached.  Without  this  necessary  factor  no  present  value  as 
of  the  time  of  the  appropriation,  could  be  calculated.  It  seems  clear 
that  even  if  the  rule  urged  by  claimants  is  a  proper  one,  it  could  not  be 
nppliexl  here  because  of  the  impossibility  of  calculating  the  present  value 
as  above  mentioned. 

It  would  seem  that  the  safer  rule,  to  get  at  the  reasonable  value,  is  to 
permit  evidence  as  to  prospective  profits,  and  the  figures  and  data  upon 
which  such  prospective  profits  are  based,  and  evidence  as  to  all  the  other 
elements  which  probably  would  be  considered  by  a  prospective  buyer  in 
arriving  at  his  judgment  as  to  what  he  would  pay,  and  which  would 
likewise  be  considered  by  the  prospective  seller  in  arriving  at  his  judg- 
ment as  to  what  he  would  take,  for  the  whole  thing  in  a  lump  sum  at 
that  time.  It  is  this  mental  operation  of  the  prospective  buyer  and  the 
mental  operation  of  the  prospective  seller,  and  the  probable  point  at  which 
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their  judgment  would  meet,  which  gives  the  true  market  value  of  property. 
This  may  aeem  like  a  harsh  rule  to  claimants  in  certain  instances,  but  it 
it  the  only  safe  rule  and  the  soundest  rule  to  apply  in  this  class  of  cases. 

The  Court  made  an  award  of  $30,000.    Squire  v.  State,  17  C.  C 59 

For  damages  resulting  from  failure  of  state  to  deposit  spoil  on  claim- 
ant's land  in  acordance  \vith  contract  between  state  and  claimant,  see 
Rogers  v.  State,  17  C.  C '. 70 

See  CONTBACT. 

DANES,  SAMUEL  A.,  and  ano.  v.  STATE,  17  C.  C 128 

DAVIES,  MARIAN,  v.  STATE,  16  C.  C.  115. 
DEBOTTIS,  FRANK,  v.  STATE,  16  C.  C.  18. 

DELTA  RESERVOIR  APPROPRIATION. 

Mohawk  Valley  Canning  Co.  v.  State,  16  C.  C.  139. 

DENNIS,  DAVID  S.,  v.  STATE,  11  C.  C.  143. 
DERRICK,  JOSEPH,  v.  STATE,  16  C.  C.  59. 

DIKE. 

For  a  discussion  of  whether  a  construction  bv  the  state  in  connection 
with  the  Barge  canal  along  the  Oswego  river  on  an  existing  highway 
constituted  simply  a  change  in  grade  of  the  highway,  for  which  the  state 
could  not  be  liable,  or  constituted  a  dike  built  to  prevent  the  flooding  of 
adjacent  lands  under  such  circumstances  thai  the  state  would  be  liable 
for  the  damages  to  abutting  owners,  see  Brooks  v.  State,  17  C.  C 77 

DIMMOCK,  VnXLIAM,  v.  STATE,  11  C.  C.  23. 

doty,  edwin  a.,  v.  state,  17  c.  c 22 

'dredge. 

Where  there  arfe  open  and  well  known  defects  in  the  appliances  with 
which  a  claimant  is  working  and  the  place  where  he  is  called  upon  to  do 
his  work  is  unsafe,  he  is  not  chargeable  with  negligence  if  he  remains 
until  injured  if  he  has  been  promised  a  reasonable  time  before  the  accident 
that  the  defects  would  be  remedied  and  remains  relying  on  these  promises. 
Post  V.  State,  13  C.  C.  99. 

DUFFY,  WALTER  B.,  v.  STATE,  11  C.  C.  182. 
EARL,  ROBERT,  ET  AL.  v.  STATE,  13  C.  C.  33. 

EASEMENT. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  until  1896  the  claim  is  not  tenable,  as  under  the  Revised  Statutes 
(§§  48,  52),  and  Laws  1830,  chapter  293,  Laws  1866,  chapter  836,  the 
State  acquired  a  permanent  easement  to  flood  the  lands  within  one  year 
after  the  premises  had  been  flooded.    Kline  v.  State,  11  C.  C.  83. 
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Where  a  permanent  easement  to  flood  lands  has  been  acquired  under  the 
statutes  (Revised  Statutes,  §§  48,  52,  I^ws  1830,  chapter  293,  Laws  1866, 
chapter  836),  any  claim  for  damages  resulting  from  the  flooding  was  not 
revived  by  Laws  1870,  chapter  321,  which  applied  only  to  a  class  of 
claims  which  had  not  been  provided  for  previously.     Kline  v.  State,  11 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  Hooding  resulting  therefrom  was 
made  by  claimant  until  1900  tlie  claim  is  not  tenable,  as  under  the 
Revised  Statutes  (§§  48,  52),  and  I^aws  1830,  chapter  293,  and  Laws 
1866,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood  the 
lands  within  one  year  after  the  premises  had  been  flooded.  Smith  & 
Powell  Co.  V.  State,  11  C.  C.  87. 

Interruption  in  the  continuity  of  tlie  user  of  flash  boards  does  not 
affect  the  right  to  an  easement  acquired  under  the  statutes  unless  the 
circumstances  show  an  intention  of  abandonment.  Smith  &  Powell  Co.  v. 
State,  11  C.  C.  87. 

Periodical  cessations  in  the  continuity  of  the  flooding  caused  by  the 
erection  of  a  dam,  without  intention  of  abandoning  the  right  to  flood 
or  where  the  interruptions  were  due  to  the  interference  of  others  than 
the  owner  of  the  dam,  does  not  affect  the  validity  in  any  prescriptive 
rights  acquired  by  such  flooding.    Hall  v.  State,  11  C.  C.  109. 

Easement  of  air  as  a  property  right  under  the  State  Constitution. 
Sander  v.  State,  11  C.  C.  1. 

WTiere  the  State  of  Xew  York  built  a  canal  in  the  vicinity  of  the 
claimant's  property  years  ago  but  abandoned  this  canal  and  constructed 
a  new  one,  and  in  the  construction  of  said  new  canal  cut  off  certain  pipes 
that  were  laid  across  the  claimant's  land  from  the  old  canal  to  the  present 
Erie  canal,  and  by  reason  of  the  cutting  off  of  the  said  pipes  the  claim- 
ant's property  was  flooded :  Held,  That  the  State  had  a  right  in  the  con- 
struction of  the  new  canal  to  sever  these  pipes  and  that  it  was  not  liable 
for  any  damage  that  might  be  done  thereby  to  the  claimant's  property 
and  that  the  claim  should  be  dismissed.    Mclntyre  v.  State,  11  C.  C.  25. 

Where  a  permanent  easement  to  flood  land  has  been  acquired  under  the 
Revised  Statutes  (§§  48,  52),  Laws  1830,  chapter  293,  and  Laws  1966, 
chapter  836,  any  claim  for  damages  resulting  from  the  flooding  was  not 
revived  by  Laws  1870,  chapter  321,  which  applied  only  to  a  class  of 
claims  which  had  not  been  provided  for  previously.  Ely  v.  State,  11 
C.  C.  65. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not  affect 
the  right  to  an  easement  acquired  imder  the  statutes  unless  the  circum- 
stances show  an  intention  of  abandonment.    Ely  v.  State,  11  C.  C.  65. 

K^cc  Burt  Olney  Canning  Co.  v.  State,  17  C.  C 133 

See  Highway;  Pbescfuptton;  Statute  of  Limitations. 

ELY,  GEORGE  BURKE,  v.  STATE,  11  C.  C.  65. 

EMERSON,  CLARA,  v.  STATE,  16  C.  C.  144. 

EMINENT  DOMAIN.    See  PERMA:fB>T  Appropriation. 
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EMPIRE  ENGINEERING  CORPORATION  v.  STATE,  17  C.  C 58 

EMPLOYEE.    See  Wages. 

ENABLING   STATUTE. 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and  form  a 
bar  at  the  mouth  of  the  cre^  in  the  bottom  of  an  abandoned  canal,  and 
in  time  of  heavy  rain  the  bar  so  formed  causes  the  waters  of  this  creek 
to  back  up  and  overflow  claimant's  property:  Held,  That  the  creek 
which  overflowed  being  no  part  of  the  canal  system  of  the  State,  without 
an  enabling  act  the  Ck)urt  of  Claims  had  no  jurisdiction  of  the  claim. 
Freer  v.  State,  1 1  C.  C.  9. 

By  section  264  of  the  Code  of  Civil  Procedure  the  Court  of  Claims  has 
jurisdiction  to  hear  a  private  claim  against  the  State,  but  it  is  likewise 
true  that  the  sovereign  power  cannot  be  sued  without  its  consent.  No 
such  consent  is  shown  or  pleaded  in  this  claim.  No  claim  on  behalf  of 
a  citizen  can  be  maintained  against  the  State  for  injuries  occasioned  by 
the  negligence  or  misfeasance  of  its  agent  except  when  it  has  by  legis- 
lative enactment  assumed  such  liability.  That  no  enabling  act  having 
been  passed  by  the  Legislature  conferring  jurisdiction  upon  this  court 
to  hear  and  determine  the  claim  of  the  claimant,  the  court  has  no 
jurisdiction  to  hear  the  same.    Dimmock  v.  State,  11  C.  C.  23. 

Where  a  canal  has  been  abandoned  by  the  State  and  damages  are  occa- 
sioned by  the  use  or  nonuse  which  the  State  makes  of  the  property  the 
claimant  must  point  to  some  statute  wherein  the  State  has  consented  to 
assume  a  liability  for  its  acts.    Hughson  v.  State,  11  C.  C.  37. 

An  enabling  act  which  permits  the  submission  of  a  claim  against  the 
State  to  a  court  and  authorizes  an  award  notwithstanding  any  "  act  or 
omission  which  might  be  deemed  a  bar  to  such  claim  "  waives  the  defense 
that  the  transaction  between  the  claimant's  firm  and  the  State  at  the 
time  of  the  firm's  settlement  of  the  contract  amounted  to  an  agreement 
whereby  they  adjusted  their  claim  for  extra  work  and  also  waives  the 
defense  that  the  extra  work  was  not  done  pursuant  to  a  written  order 
as  required  by  the  contract.    LeStrange  v.  State,  12  C.  C.  249. 

Morgan  and  ano.  v.  State,  12  C.  C.  38. 

Quayle  v.  State,  11  C.  C.  44;  affirmed  in  part  124  A.  D.  81;  192  N.  Y.  47. 

See  also  Munro  v.  State,  16  C.  C.  149. 

17  C.  C.  (Court  of  Appeals) 212 

Sec  Jurisdiction;  Consent. 

ENCROACHMENT. 

The  State  may  replace  an  old  bridge  by  a  new  one  of  diflferent  pattern 
without  liability   for   damages   but   in   so  doing  cannot  encroach  upon 
private ,  property  with  its  new  construction  without  subjecting  itself  to 
liability  for  damages.    S.  F.  Hess  &  Co.  v.  State,  11  C.  C.  41. 
See  Bridges. 

ERIE  STREET  BRIDGE  (BUFFALO). 

Where  the  State  is  bound  to  keep  and  maintain  a  bridge  on  Erie  street 
in  the  city  of  Bufl'alo  over  the  Erie  canal  and  permits  the  steps  to  become 
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defective  and  remain  so  for  a  year  or  more,  the  State  is  liable  to  a  person 
who  is  injured  by  falling  upon  the  steps  leading  to  said  bridge.  Genteluce 
V.  State,  12  C.  C.  234. 

The  State  maintains  a  bridge  over  the  Brie  canal  in  the  city  of  Buffalo. 
There  were  intermittent  or  slight  falls  of  snow  during  a  few  days  pre- 
ceding March  15,  1906.  The  temparature  wa«  such  as  to  permit  the 
thawing  of  the  snow  on  the  ground,  during  portions  of  the  day,  and  then 
freezing  and  forming  ice.  At  one  end  of  this  bridge  there  were  steps 
about  8  to  10  feet  long,  8  to  10  inches  wide,  and  about  8  inches  high.  The 
snow  fell  on  these  steps,  melted,  froze,  and  formed  ice  about  two  inches 
thick,  and  which  was  round  and  smooth.  There  was  another  passage- 
way or  sidewalk  on  the  opposite  side  of  the  bridge  on  which  there  was 
better  walking  at  the  time  of  the  accident.  On  the  evening  in  question 
the  claimant  ascended  these  steps  and  passed  over  the  bridge.  On  her 
return,  in  descending  the  same  steps,  she  slipped  upon  the  ice  on  the 
second  step  and  fell.  Heldy  that  the  State  was  not  negligent  and  the 
claimant  could  not  recover.  Giambrone  v.  State,  13  C.  C.  212. 
See  Bridges. 

EVERSHED  MAPS.    See  Evtdence;  Maps. 

EVIDENCE. 

The  evidence  of  damages  is  to  guide  and  not  to  control  the  court  in 
arriving  at  its  award,  and  where  witnesses  on  the  part  of  the  owner 
testify  that  certain  water  power  is  worth  $34,000  and  witnesses  on  behalf 
of  the  State  testify  that  it  is  worth  nothing,  the  court  may  make  such  an 
award  between  these  estimates  as  it  may  deem  proper.  Hall  v.  State, 
11  C.  C.  100. 

Where  a  claim  is  filed  to  recover  damages  occurring  from  the  alleged 
negligence  of  the  State,  its  officers  or  servants,  in  the  care  and  manage- 
ment of  the  canal,  causing  a  flooding  of  land,  and  where  there  is  a  conflict 
of  testimony,  the  claimant  is  bound  to  prove  by  a  fair  preponderance  of 
evidence  that  the  injury  was  caused  by  the  negligence  of  the  State 
Parker  v.  State,  13  C.  C.  17 

When  a  claimant  alleges  that  his  crops  were  flooded  and  destroyed 
by  the  negligence  of  the  State  in  carelessly  and  negligently  emptying 
more  water  into  Black  river  from  the  Forestport  feeder,  and  also  alleges 
that  the  flooding  was  partly  caused  by  placing  flash  boards  on  the  State 
dam  at  Carthage,  the  burden  is  upon  the  claimant  to  prove  the  acta  to 
have  been  committed  by  the  State.     Van  Amber  v.  State,  12  C.  C.  68. 

Where  a  claim  is  filed  for  damages  for  the  appropriation  of  land,  the 
Court  of  Claims  cannot  disregard  the  evidence  and  make  an  award  less 
than  the  amount  testifietl  to  by  the  lowest  witness  called  as  to  value  of 
the  property,  and  claimant  is  also  entitled  to  recover  an  amount  paid 
for  a  search  showing  title  to  the  land  appropriated.  Burchard  v.  State, 
15  C.  C.  239. 

The  Holmes-Hutchinson  maps  of  1834,  the  Improvement  Map  of  1838, 
and  the  Evershed  Maps  of  1875,  were  made  pursuant  to  statute  and  are 
competent  evidence  to  prove  the  Staters  title  to  land  along  Tonawanda 
creek.     Pierce  v.  State,  15  C.  C.  260. 
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Where  the  title  to  canal  land  appropriated  prior  to  the  enactment  of 
the  Canal  Law  of  1894  is  in  dispute,  the  State  may  prove  its  title  by 
showing  the  •  actual  construction  of  its  canal  and  works  thereon,  the 
Holmes-Hutchinson  maps  of  1834,  the  Evershed  maps  of  1875,  official 
records,  maps  and  documents,  and  any  other  competent  evidence  which 
bears  upon  the  title.    Miller  v.  State,*  15  C.  C.  266. 

The  original  Holmes^Hutchinson  maps  of  1834  or  a  duly  certified  copy 
of  a  portion  thereof  may  be  offered  in  evidence  upon  the  subject  of  the 
ownership  of  canal  land  by  the  State  and  are  presumptive  evidence  of 
the  title  of  the  State  although  copies  thereof  were  not  filed  in  the  county 
clerk's  office  where  the  land  is  situate.    Miller  v.  State,  15  C.  C.  266. 

A  map  made  over  30  years  ago  for  the  construction  of  an  improve* 
ment  of  the  canal  and  the  appropriation  of  land  necessary  therefor  pro- 
duced from  a  Division  Engineer's  office  of  the  State  may  be  introduced 
in  evidence  as  an  ancient  document  bearing  upon  the  possession  and  title 
of  the  State  to  land  included  within  territory  proposed  to  be  appropriated 
according  to  the  map.     Miller  v.  State,  15  C.  C.  266. 

The  so-called  Evershed  mape  of  187S  being  over  30  years  of  age,  having 
been  shown  to  be  prepared  pursuant  to  legislative  authority  and  having 
been  produced  from  the  State  Engineer's  office  at  Albany,  the  legal  cus- 
todian of  the  maps  or  a  certified  copy  of  a  part  of  such  maps  are  not  pre- 
sumptive evidence  of  the  title  to  canal  lands  because  not  properly  authen- 
ticated as  required  by  statute,  but  are  competent  evidence  of  the  title  of 
the  State  to  the  land  included  within  the  blue  line  shown  upon  the  maps. 
Miller  v.  State,  15  C.  C.  266. 

Where  claimant  demands  damages  alleged  to  have  been  caused  by 
leakage  from  the  canal,  the  burden  is  on  him  to  show  that  the  water 
causing  the  damage  came  from  the  canal.  Claimant  does  not  establish 
his  cause  of  action  simply  by  showing  that  his  land  is  dry  when  water 
is  out  of  the  canal  and  wet  when  water  is  in  the  canal.  Pronath  v. 
State,  16  C.  C.  46. 

In  a  claim  for  damages  for  flooding  in  1905,  the  claimant's  evidence 
was  the  testimony  of  witnesses  taken  in  1903  as  to  the  flooding  of  the 
same  premises  in  1902.  The  Court  held  that  the  burden  was  upon  the 
claimant  to  show  that  the  damage  was  caused  through  the  negligence  of 
the  State,  and  that  the  claimant  could  not  meet  and  overcome  that  burden 
by  evidence  of  what  took  place  in  1902;  conditions  might  be  entirely 
different  in  1905  than  in  1902.    Acer  v.  State,  16  C.  C.  50. 

EXCAVATION.     See  Nbouoence. 

EXCHANGE  STREET  BRIDGE  (ROCHESTER). 

The  State  may  replace  an  old  bridge  by  a  new  one  of  different  pattern 
without  liability  for  damages,  but  in  so  doing  cannot  encroach  upon 
private  property  with  its  new  construction  without  subjecting  itself  to 
liability  for  damages.  Where  the  State  constructs  an  abutment  of  a 
bridge  in  a  public  highway  beyond  the  blue  line  in  such  a  way  as  to  inter- 
fere with  the  light  of  adjacent  property  and  to  ingress  and  egress  and  so 
as  to  cause  dust  and  other  like  material  to  be  blown  upon  claimant's 
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premises,  it  is  liable  for  the  damages  occasioned  thereby.    S.  F.  Hess  & 
Co.  V.  State,  11  C.  C.  41. 

Where  a  bridge  tender  with  the  acquiescence  of  the  foreman  of  repairs 
aids  him  in  removing  old  plank  from  a  bridge  elevated  for  purposes  of 
repair  and  throws  a  plank  upon  one  lawfully  upon  the  highway,  the  State 
is  liable  although  he  was  a  volunteer 'in  assisting  in  making  the  repairs. 
Spencer  v.  State,  11  C.  C.  114. 
See  Bridges. 


EXECUTIVE  LAW.    See  Statute. 

EXCISE  MONEYS.    Seo  Statute;  Taxes  and  Assessments. 

EXPERT  TESTIMONY. 

Claim  for  compensation  under  a  contract  with  the  State  for  the  giving 
of.     Hough  v.  State,  15  C.  C.  146. 
Logan  V.  State,  15  C.  C.  161. 
See  Contract. 

EXTRAS.     See   Contract;    Extra    Hours;    Extra   Material;    Extra 
Work. 

EXTRA  HOURS.     See  Wages. 

EXTRA  MATERIAL.    See  Contract;  Extra  Work. 

EXTRA  WORK. 

A  subordinate  officer  of  the  State  has  no  power  or  authority  to  vary  or 
extend  a  written  contract  made  between  the  State  and  a  claimant.  A 
local  agent,  architect,  or  division  engineer  is  such  a  subordinate  officer 
and  has  no  power  to  vary  a  contract  so  as  to  bind  the  State.  W^here  addi- 
tional work  or  better  material  than  the  contract  requires  is  ordered  by  a 
subordinate  officer,  compliance  of  a  contractor  must  be  regarded  as  volun- 
tary service  even  though  the  State  acquires  the  benefit  by  the  change. 
Where  one  deals  with  a  public  officer  he  is  bound  to  take  notice  of  the 
scope  and  limitation  of  his  authority.    Burgard  v.  State,  11  C.  C.  27. 

Sec  also  Wright  v.  State,  16  C.  C.  vS5. 

See  Contract. 

FAGAN,  JOHN,  SR.,  12  C.  C.  115. 

FARM  CROSSINGS. 

Where  a  right  of  way  which  a  railroad  has  constructed  from  the 
remainder  of  a  farm  leads  to  a  parcel  that  the  "State  has  appropriated  for 
Barge  canal  purposes,  and  a  parcel  lying  between  the  railroad  and  the 
canal  has  not  been  appropriated  by  the  State,  the  State  is  not  liable 
for  damages  because  of  the  isolation  of  the  parcel  not  appropriated,  as 
the  railroad  has  control  of  its  right  of  way  and  it  is  proper  that  it  should 
be  required  to  build  whatever  crossings  are  necessary  upon  the  completion 
of  its  road  and  such  other  crossings  as  may  become  necessary  by  a  change 
in  ownership  or  a  division  of  the  farm  whether  brought  about  by  agree- 
ment or  by  condemnation.     Maynard  v.  State,   15  C.  C  291. 
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The  Railroad  Law  provides  that  railroads  are  required  to  construct 
"  farm  crossings  and  openings  with  gates  therein  at  such  farm  crossings 
whenever  and  wherever  reasonably  necessary  "  ( section  32 ) ,  which  is  a 
continuing  obligation  and  applies,  where,  subsequent  to  the  acquisition 
of  its  right  of  way  by  a  railroad,  part  of  a  farm  is  appropriated  in  con- 
demnation proceedings,  which  cuts  off  the  only  existing  farm  crossing, 
regardless  of  whether  the  right  of  way  of  the  railroad  was  acquired  by 
agreement  or  by  condemnation  proceedings,  unless  it  is  clear  that  the  rail- 
road company  was  relieved  from  the  obligation  to  construct  further  cross- 
ings.    Maynard  v.  State,  15  C.  C.  291. 

FEEDER. 

Where  the  State  constructs  a  feeder  utilizing  a  creek  for  a  portion  of 
the  way  as  a  part  of  the  feeder  and  connects  three  separate  water-sheds, 
i^cRligently  permits  gates  at  the  head  of  the  feeder  to  become  out  of 
repair  so  as  to  allow  water  to  escape  through  or  under  them,  and  allows 
the  banks  of  the  feeder  to  become  depressed  in  places  and  out  of  repair, 
it  is  liable  for  damages  occasioned  by  flooding,  due  to  its  own  negligent 
acts.     Ostrander,  J.  N.,  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  C.  C.  72. 

Post  V.  State,  11  C.  C.  72. 

FINANCE  LAW. 

With  respect  to  certain  alleged  conflicts  between  the  finance  law  and  the 
acts  of  the  legislature  providing  for  the  appointment  of  a  commission  to 
construct  a  new  prison  in  place  of  Sing  Sing  prison,  the  Referee  held  that 
ill  so  far  as  such  acts  were  in  conflict  with  the  provisions  of  the  flnance 
law  that  law  must  be  deemed  to  be  superseded  by  the  special  and  local 
statutes  upon  the  subject.     Beardsley  v.  State,  17  C.  C 250 

FITZGERALD,  WILLIAM,  v.  STATE,  12  C.  C.  117. 

FIXTURES. 

Where  a  lease  provides  for  the  erection  of  structures  upon  land  by  a 

tenant  they  are  to  be  treated  in  condemnation  proceedings  as  realty  where 
they  form  a  part  of  the  realty  though  designated  in  the  lease  as  pergonal 
property  removable  by  the  lessee  at  the  expiration  or  termination  ol  the 
lease. 

Rourk  V.  State,  15  C.  C.  285. 

Cole  V.  State,  15  C.  C.  286. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the  build- 
ings at  the  expiration  of  the  lease,  ITeZd),  That  as  between  the  owner  and 
the  tenant  the  buildings  are  to  be  regarded  as  personal  property,  but  as 
between  the  State  and  the  parties,  they  are  to  be  treated  as  a  part  of 
the  realty.     Rourk  v.  State,  16  C.  C.  285. 

WTiere  the  State  appropriated  land  upon  which  there  was  a  factory  and 
an  engine  and  derrick  resting  upon  substantial  foundations,  all  of  which 
were  used  in  connection  with  the  business  conducted  on  the  property; 

14 
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Held,  That  the  State  could  not  take  the  bare  land  and  subject  the  owner 
to  the  loss  of  the  depreciation  of  such  structures  and  machinery  as  he 
had  placed  upon  it;  that  the  rule  that  applied  is  that  which  obtains 
between  vendor  and  vendee,  which  is  that  a  purchaser  of  the  property 
would  have  acquired  the  engine  and  derrick  with  the  building  as  a  part 
of  the  plant;  that  there  was  such  an  annexation  and  adaptability  of  the 
property  as  to  constitute  the  engine  and  derrick  a  part  of  the  realty; 
that  they  were  securely  attached  to  the  freehold  and  were  used  in  con- 
nection with  the  business;  that  they  were  part  of  the  plant  and  essential 
to  the  operation  thereof  and  could  not  be  removed  except  with  such  a 
depreciation  in  value  as  would  amount  to  an  appropriation  without  just 
compensation.  Phipps  v.  State,  15  C.  C.  392. 
Bee  also  Damages. 

FLANNIGAN,  ALICE,  v.  STATE,  15  C.  C.  263. 

FLASH  BOARDS. 

The  State  is  liable  where  without  authority  its  oflScers  or  employees 
temporarily  maintain  flash  boards  beyond  the  height  to  which  they  were 
authorized  to  raise  them.     Kline  v.  State,  11  C.  C.  83. 

Where  the  State  arbitrarily  maintains  during  the  entire  year  flash 
boards  which  it  had  been  the  practice  to  remove  at  the  close  of  navigation, 
it  is  liable  for  the  injuries  occasioned  thereby.  Where  flash  boards  had 
been  removed  usually  at  the  close  of  each  season  of  navigation  and  a 
canal  superintendent  without  special  authority  maintained  the  flash 
boards  during  the  entire  year,  the  State  is  liable  for  his  acts  under  the 
rule  that  it  is  liable  for  the  tortious  acts  of  its  agents  even  where  they 
were  done  in  good  faith  in  pursuance  of  the  general  authority  to  act  on 
the  subject  to  which  they  related.     Cuykendall  v.  State,   11  C.  C.  143. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not  affect 
the  right  to  an  easement  acquired  under  the  statutes  unless  the  circum- 
stances show  an  intention  of  abandonment.    Ely  v.  State,  11  C.  C.  65. 

Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 
See  Dam. 

FLOODING.    See  Easement;  Leakage,  Overflow  and  Flooding. 

FLOWER,  FREDERICK  S.,  v.  STATE,  15  C.  C.  164. 

FOOTE,  FRANK  G.,  v.  STATE,  12  C.  C.  54. 

FORECLOSURE.    See  Permanent  Appropriation. 

FORT  MILLER  PULP  AND  PAPER  CO.  v.  STATE,  1 7  C.  C 45 

FOWLER,  NORMAN  A.,  v.  STATE,  1.5  C.  C.  305. 

FRANCE,  ANDREW  L.,  v.  STATE,  16  C.  C.  137. 

FRANKS,  A.  D.,  v.  STATE,  16  C.  C.  52. 

FREER,  WILLIAM  B.,  v.  STATE,  11  C.  C.  9. 
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FULTON  LIGHT,  HEAT  &  POWER  CO.  v.  STATE,  12  C.  C.  179;   13 

C.  C.  286.  Page. 

6ASP0RT  BRIDGE. 

Hull  V.  State,  16  C.  C.  47. 

GATCOMB,  JAMES  Y.,  v.  STATE,  16  C.  C.  77. 
GENTELUCE,  LAZARENO,  v.  STATE,  12  C.  C.  234. 
GIAMBRONE,  CARMELIA,  v.  STATE,  13  C.  C.  212. 
GIAMBRONE,  LOUIS,  v.  STATE,  13  C.  C.  212. 
GILLETTE,  GEORGE  A.,  v.  STATE,  1 1  C.  C.  20. 

GLENN  CREEK  (SCHUYLER  COUNTY). 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and  forma  a 
bar  at  the  mouth  of  the  creek  in  the  bottom  of  an  abandoned  canal,  and 
in  time  of  heavy  rain  the  bar  so  formed  causes  the  waters  of  this  creek 
to  back  up  and  overflow  claimant's  property :  Held,  that  the  creek  which 
overflowed  being  no  part  of  the  canal  system  of  the  State,  without 
an  enabling  act  the  Court  of  Claims  had  no  jurisdiction  of  the  claim. 
Freer  v.  State,  11  C.  C.  9. 

GOOD  ROADS. 

Where  a  statute  providing  for  the  construction  of  good  roads  contained 
a  provision  that  the  cost  of  procuring  the  right  of  way  should  be  paid 
by  the  Comptroller  as  a  part  of  the  cost  of  the  improvement  was  amended 
by  omitting  the  latter  clause,  thus  placing  the  burden  upon  the  county 
of  obtaining  the  right  of  way,  the  amendatory  act  will  not  be  given  a 
retrospective  eff'ect  so  as  to  apply  to  highways  in  process  of  construction 
where  condemnation  proceedings  are  pending  for  the  acquisition  of  the 
necessary  right  of  way,  in  view  of  the  Statutory  Construction  Law  which 
provides  that  a  repeal  of  a  part  of  a  statute  should  not  affect  or  impair 
any  act  done  or  right  accrued  or  acquired  or  liability,  penalty,  forfeiture 
or  punishment  incurred  prior  to  the  time  such  repeal  took  eflfect  but  that 
the  same  may  be  asserted,  enforced,  prosecuted  or  inflicted  as  fully  and  to 
the  same  extent  as  if  such  rej>eal  had  not  been  eflTected,  unless  it  clearly 
appears  from  the  amendatory  act  that  the  Legi8la.ture  intended  that 
it  should  have  a  retroactive  force  and  should  apply  to  pending  improve- 
ments and  condemnation  proceedings.  County  of  Schenectady  v.  St-ate, 
13  C.  C.  209. 

See    Contracts;    Extra    Materiajl;     Extra    Work;     Highway; 
Statute. 

GOVERNMENTAL  FUNCTION. 

In  operating  an  inclined  railway,  for  the  use  of  which  it  exacts  a  fare 
from  passengers,  in  connection  with  a  reservation  like  the  Niagara 
Reservation  managed  by  commissioners,  the  State  is  not  discharging  a 
governmental  function  and  is  liable  like  a  private  corporation  under  the 
same  facts.     Burks  v.  State,  13  C.  C.  153. 

GRAHAM,  MARY,  v.  STATE,  17  C.  C 27 
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GRANT. 

The  general  rule  for  the  construction  of  grants  by  the  State  where  there 
is  a  valuable  consideration  does  not  differ  from  that  which  applies  to 
grants  by  individuals,  and  where  the  grant  is  in  the  nature  of  a  patent  of 
land  by  the  State  given  for  military  services  there  is  an  adequate  consid- 
eration and  the  rule  applies.  Fulton  Light,  Heat  and  Power  Company 
and  ano.  v.  State,  12  C.  C.  179. 

^  Wood  creek,  which  formed  part  of  the  ordinary  route  of  travel  between 
the. Hudson  river  and  Lake  Champlain  from  earliest  times,  and  was 
used  by  the  Indians  and  later  by  the  Colonists,  was  regarded  as  navigable, 
and  in  the  patent  from  the  English  Crown  to  Philip  Skene,  was  excepted 
and  reserved  "  as  a  common  highway  for  the  benefit  of  the  public." 

Philip  Skene  having  been  attainted  of  treason  by  the  Legislature  of 
the  State  of  New  York  in  1779,  and  his  lands  sold  by  the  CommissionerB 
of  Forfeiture,  those  claiming  imder  the  Skene  patent  have  no  interest  in 
the  bed  of  Wood  creek,  and  the  State  may  take" a  portion  thereof  for  its 
canal  system  without  compensation  to  the  riparian  owners. 

The  State  having  taken  certain  adjacent  land  for  canal  purposes,  the 
courts  may  not  compel  it  to  take  additional  lands  which  may  be  flooded 
if  the  high  navigable  stage  of  the  canal  should  ever  be  reached,  and  such 
lands  not  being  necessary  for  ordinary  use  and  their  flooding  being  only 
a  possibility  or  contingency,  the  damage  thereto  is  speculative  and  not  to 
be  considered  in  fixing  the  award  for  the  lands  taken. 

Semhle,  for  such  damages  if  they  should  ever  occur  the  owner  may  have 
a  further  claim  against  the  State.    Johnson  v.  State,  13  C.  C.  55. 

Regardless  of  the  provisions  of  L.  1835,  ch.  232,  and  L.  1850,  ch.  283, 
the  Commissioners  of  the  Land  Ofiice  have  jurisdiction  to  make  grants  of 
land  on  the  Long  Island  shore  to  abutting  owners  thereof,  not  only  to 
the  tideway,  that  between  high  and  low  water  mark,  but  also  to  the  lands 
under  the  waters  of  the  river  although  within  the  territorial  limits  of  the 
city  and  county  of  New  York,  out  to  the  bulkhead  and  pierhead  lines 
established  by  the  Legislature  and  approved  by  the  Wwr  Department. 
Palmer  v.  State,  15  C.  C.  55. 

Where  the  language  of  certain  patents  is  in  substance  that  in  case  the 
grantees  named  therein  shall   not  within  the  time  specified   apply   the 
premises  to  tlie  purposes  of  commerce  by  the  adjacent  owner  "  by  erecting 
a  dock  or  docks  thereon  and  filling  the  same,  then  these  presents  and 
everything  therein  contained  shall  cease,  determine  and  become  void," 
Held,  that  said  grants  being  in  the  present  tense  thereby  give  to  the 
grantees  the  right  of  immediate  title  and  possession,  and  that  therefore 
the  condition  expressed  is  in  law  a  condition  subsequent,  subject  to  for- 
feiture upon  the  election  of  the  State  in  case  of  noncompliance  by  the 
grantee  and  that,  inasmuch  as  tliere  was  no  such  election  until  after 
the  conditions  were  complied  with  by  the  present  owner  of  the  uplands, 
no  forfeiture  can  now  be  adjudged.     Palmer  v.  State,  15  C.  C.  55. 
See  also  Davies  v.  State,  16  C.  C.  115. 
Smith  v.  State,  16  C.  C.  148. 
See  Conveyance;  Construction. 
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GRAVEL. 

For  a  discussion  of  the  proper  measure  of  damage  for  the  appropria- 
tion of  land  containing  sand  and  gravel,  the  appropriation  having  been 
made  for  the  purpose  of  securing  sand  and  gravel  for  the  construction  of 
the  dam  at  Hinckley  for  a  barge  canal  reservoir,  see  Ballou  v.  State, 

17  C.  C '. 7 

Bee  Coxtract;  Highway. 

GRAY,  CHARLES  W.,  v.  STATE,  12  C.  C.  71. 

GREEN,  ADELBERT,  v.  STATE,  12  C.  C.  144. 

GREAT  MEADOW  PRISON  INVESTIGATION. 
Whedon  v.  State,  16  C.  C.  33. 

GREGG,  DAVID,  v.  STATE,  13  C.  C.  38. 

GRIFFIN,  ALMON,  v.  STATE,  13  C.  C.  48. 

GRIFFIN,  AMOS  K.,  v.  STATE,  13  C.  C.  48. 
GUERIN,  MICHiiEL,  v.  STATE,  15  C.  C.  279. 

HALL,  BENJAMIN  E.,  v.  STATE,  11  C.  C.  109. 

HARRIS,  JOHN,  v.  STATE,  12  C.  C.  22. 

HARRIS,  JOHN,  v.  STATE,  12  C.  C.  33. 

HAZARD,  PERRY  0.,  v.  STATE,  11  C.  C.  160. 
HAZZARD,  ELIZA  P.,  v.  STATE,  15  C.  C.  260. 

HEARD,  GERTRUDE  S.,  by  guardian,  v/ STATE,  11  C.  C.  205. 

HESS,  S.  F.,  &  CO.  V.  STATE,  11  C.  C.  205. 

HIGHWAY. 

The  raising,  in  pursuance  of  cliapter  339  of  tlie  Laws  of  1893,  of  the 
New  York  &  Harlem  railroad  structure  in  Park  avenue,  New  York  city, 
which  was  formerly  on  or  partially  l.clow  the  surface  of  the  street, 
to  an  elevated  structure,  deprived  the  abutting  owner  of  property  right 
in  his  easements  of  light  and  air,  and  entitled  him  to  compensation 
of  which  he  could  not  be  deprived  either  because  the  structure  was 
erected  under  a  State  statute  requiring  it  or  because  access  to  his  prop- 
erty was  increased  by  the  raising  of  the  structure.  Sander  v.  State, 
11  C.  C.  1. 

The  premises  of  the  claimant  are  situated  on  the  corner  of  Broad 
street  and  Seventh  street  in  the  village  of  Waterford.  The  State,  pur- 
suant to  chapter  147  of  the  Laws  of  1903,  known  as  the  Barge  Canal 
Act,  constructecl  a  canal  across  Seventh  street  some  distance  from 
the  premises  of  the  claimant.  Claimant  insists  that  he  is  entitled  to 
compensation  on  account  of  his  property  being  less  accessible  and  that 
the  construction  of  the  canal  across  Seventh  street  constituted  a  taking 
of  property  within  the  Constitution.  Held,  that  the  claimant  could  not 
recover.    Vogel  v.  State,  11  C.  C.  151. 
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The  cutting  off  of  a  farm  from  access  to  a  public  highway  by  means  of 
an  appropriation  of  a  part  of  the  farm  is  an  element  to  be  taken  into 
account  in  determining  the  compensation  to  which  the  claimant  is  entitled 
and  in  estimating  this  element  of  damage  the  expense  of  procuring  a 
new  right  of  way  and  the  distance  to  the  new  highway  may  be  considered. 
Flannigan  v.  State,  16  C.  C.  263. 

Where  the  State  appropriated  land  for  the  Barge  canal  and  thereby 
cut  off  the  claimants'  access  to  the  public  highways,  Held,  that  the 
value  of  the  land  taken  did  not  represent  the  damages  which  the  claim- 
ants had  sustained,  for  they  were  entitled  to  the  damage  that  the 
remainder  of  the  farm  may  have  sustained  as  a  result  of  the  deprivation 
of  the  farm  from  access  to  the  public  highway.  Guerin  v.  State,  15  C.  C. 
279. 

Where  the  State,  for  Barge  canal  purposes,  appropriates  land  consti- 
tuting part  of  a  farm,  which  appropriation  divides  the  farm  into  two 
parts  one  part  of  which  is  cut  off  from  access  to  the  highway  and  has 
no  outlet,  the  claimant  is  entitled  to  the  market  value  of  the  land 
taken,  including  whatever  in  the  nature  of  realty  was  attached  to  the 
land,  and  is  also  entitled  to  a  substantial  allowance  for  damages  to  the 
property  cut  off  from  access  to  the  highway.  Perkins  v.  State,  15  C.  C. 
282. 

For  damages  awarded  to  Barge  canal  contractor  for  maintaining  high- 
way traffic,  see  I.  M.  Ludington  Sons,  Inc.,  16  C.  C.  173. 

In  constructing  a  State  highway  along  claimant's  land,  the  contractor 
took  stone  fences  on  the  land  and  used  the  stone  in  the  construction  of 
the  road.  Stumps,  stones,  gravel  and  debris  were  thrown  from  the  high- 
way by  the  contractor  on  to  the  lands  of  the  claimant,  causing  sub- 
stantial damage  to  the  claimant.  The  State  had  not  appropriated  the 
stone  fences  nor  the  land  upon  which  this  material  was  thrown,  nor  had 
it  designated  said  stone  fences  for  construction  purposes  or  said  land  for 
spoil  purposes.  The  Court  held  that  the  acts  of  the  contractor  were 
without  the  purview  of  his  contract  with  the  State  but  were  his  individual 
acta  done  for  his  own  convenience  and  upon  his  own  authority;  and  that 
for  such  acts  the  contractor  and  not  the  State  was  liable. 
.  Franks  v.  State,  16  C.  C.  52. 

Ash  V.  State,  IG  C.  C.  52. 

Kelley  v.  8tate,  16  C.  C.  52. 

The  specifications  in  a  highway  contract  required  that  the  ingredients 
of  the  concrete  should  be  approved  by  the  Bureau  of  Tests  of  the  State 
Highway  Department  before  being  used  on  the  work.  As  to  one  gravel  pit, 
the  division  engineer  took  a  sample,  subjected  it  to  a  field  test  and  gave 
the  contractor  written  approval  for  its  use,  but  neglected  to  forward  the 
sample  to  the  Bureau  of  Tests  until  after  the  contract  was  canceled. 
It  was  then  forwarded,  however,  and  approved.  As  to  the  other  pit,  a 
sample  had  been  forwarded  to  the  Bureau  of  Tests  for  use  in  the  con- 
struction of  a  nearby  higliway  and  the  division  engineer  knew  it  had  been 
approved  at  the  time  ho  gave  the  contractor  herein  his  c(msent  for  its 
use.  Tlie  Referee  held  that  the  failure  of  the  division  engineer  to  forward 
the  sample  of  gravel  taken  from  the  first  pit  to  the  Bureau  of  Tests  was 
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the  act  of  the  official  of  the  State  for  which  the  contractor  was  not 
responsible,  and  in  view  of  the  fact  that  the  Bureau  of  Tests  had  sub- 
sequently approved  the  material  it  was  apparent  that  the  State  had  not 
been  prejudiced  by  such  failure.  Peter  F.  Connolly  Co.  v.  State,  16 
C.  C.  216. 

The  "  information  for  bidders  "  in  connection  with  a  contract  for  the 
construction  and  improvement  of  a  State  highway,  contained  a  provision 
that  where  the  use  of  local  sand  and  gravel  is  anticipated  the  proposal 
sheets  will  give  the  information  as  to  the  location  of  such  material,  and 
further  provided  that  "  when  such  information  is  not  given  in  the  pro- 
posals the  contractor  will  be  required  to  furnish  approved  imported 
material."  The  proposal  sheets  gave  no  information  as  to  the  location 
of  material  that  could  be  used,  and  consequently  the  duty  devolved  upon 
the  contractor  to  furnish  "  approved  imported  material." 

Expert  witnesses  were  of  the  opinion  that  the  material  was  "  local " 
material  if  it  could  be  reached  by  the  contractor's  outfit  that  was  main- 
tained for  the  purpose  of  constructing  the  highway  under  the  contract; 
and  that  it  was  "  imported  "  material  if  it  was  such  as  could  be  brought 
in  by  a  common  carrier.  The  Referee,  however,  refused  to  adopt  this  con- 
struction, but  limited  "  local "  material  "  to  that  which  is  adjacent  to 
the  highway,"  and  "  imported  "  material  to  "  material  brought  in  from 
a  place  other  than  where  it  is  to  be  used,  by  whatever  means,  public  or 
private."     Peter  F.  Connolly  Co.  v.  State,  16  C.  C.  216. 

Where  the  state  appropriated  land  on  both  sides  of  a  highway  for  the 
approach  to  a  canal  bridge,  the  Court,  in  determining  the  consequential 
damages  to  the  lands  on  either  side  of  the  land  appropriated,  did  not  take 
into  consideration  the  raising  of  the  grade  of  the  highway  for  such  ap- 
proach as  having  any  bearing  in  reducing  the  market  value  of  those  lands. 
George  F.  Weaver  v.  State,  17  C.  C 6 

The  claimant  is  the  owner  of  premises  connisting  nf  a  house  and  lot  on 
the  south  side  of  Water  street  in  Baldwinsville,  N.  Y.,  and  the  acts  com- 
plained of  were  in  connection  with  the  construction  of  the  barge  canal  at 
that  point.  The  claim  was  submitted  on  an  agreed  statement  of  facts 
which,  as  construed  by  the  Court,  set  forth  that  the  state  appropriated 
about  one-half  of  Water  street,  together  with  property  to  the  north 
thereof,  and  caused  a  deep  charjnel  to  he  cut  through  the  same  in  front  of 
the  premises  of  the  claimant,  and  the  street  to  be  closed,  and  excavated 
material  to  be  placed  in  the  street  about  to  the  gutter  on  the  south  side 
thereof,  preventing  the  claimant  from  using  this  street,  other  than  the 
sidewalk,  in  the  meantime,  and  permanently  appropriating  and  destroying, 
for  street  purposes,  all  that  part  of  the  street  so  appropriated,  and 
leaving  thereafter  about  thirty  feet  thereon  imoccupied  and  usable;  that 
all  the  foregoing  were  acts  of  the  state. 

The  Court  held  that  whether  claimant's  fee  ownership  extended  to  the 
center  line  of  Water  street  or  not,  sl»e  was  the  owner  of  an  intere*4t 
in  the  highway,  and  that  that  interest  wa.s  property  of  which  she  could 
not  be  deprive<l  without  her  consent,  for  private  purix)ses.  under  any 
circumstances,  and  for  public  purpf>s<»s  or  use  only  for  just  con)  pen  sat  ion; 
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that  what  the  state  did  was  clearly  an  invasion  of  claimant'si  property 
rights  in  the  street  and  entitles  her  to  recover.    Weaver  v.  State,  17  C.  C. .      13 

In  1912  and  1913  the  state  let  contracts  which  included  the  dee^pening 
and  canalization  of  the  Oswego  river  opposite  and  in  front  of  claim  ant  *s 
promises.  To  the  north  the  state  caused  to  be  constructed  a  dam  with 
an  increased  elevation  of  approximately  eleven  feet  over  the  existing  darn. 
This  raised  the  waters  of  the  Oswego  river  opposite  the  property  of  the 
claimant  and  made  necessary  the  construction  of  a  dike  or  embankment 
for  the  purpose  of  impounding  the  waters  of  the  Oswego  river.  The 
dike  was  constructed  by  placing  material  upon  the  existing  highway 
abutting  on  the  premises  of  the  claimant  and  lying  between  said  premises 
and  the  Oawego  river,  in  close  proximity  to  tlie  latter.  The  road  was  then 
rebuilt  on  the  top  of  tlie  embankment.  The  embankment  varied  in  height 
from  six  feet  one  inch  to  approximately  three  feet.  The  fee  ownership  of 
the  claimant  extended  to  the  center  of  the  highway.  The  state  made 
a  motion  to  dismiss  the  claim  on  the  groimd  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  contending  that  whatever 
damage  the  claimant  may  have  auffered  was  due  simply  to  a  change 
in  grade  of  the  highway.  The  claimant  insisted  that  this  change  in 
grade  of  the  highway  was  made  nec'essary  by  the  erection  of  the  dike  on 
the  site  thereof  to  impound  the  water  of  the  river  thus  raised  by  the  dam, 
and  that  the  primary  purpose  of  the  alteration  was  the  construction  and 
emplacement  of  material  to  act  as  such  dike,  and  that,  although  when  the 
improvement  was  completed  the  road  still  existed  as"  before,  except  for  the 
change  of  grade,  the  purpose  of  the  alteration  in  grade,  and  the  occasion 
and  character  of  it,  takes  the  case  out  of  the  class  governed  by  the  change 
of  grade  cases  and  renders  the  state  liable  to  the  claimant,  on  the  groimd 
that  its  action  subjected  the  highway  to  an  extraordinary  use  and  one  not 
within  the  contemplation  of  its  original  dedication,  and  that  such  sub- 
jection of  the  highway  to  this  alleged  extraordinary  use  or  incum- 
brance amounts  to  a  taking  of  claimant's  property,  for  which  compensa- 
tion must  be  made. 

The  Court  held  that  the  ow^ner  of  a  lot  abutting  on  a  street  or  highway 
has  no  remedy  for  consequential  damages  due  to  change  in  grade  of  the 
highway,  in  the  absence  of  negligence  and  of  an  express  statutory  pro- 
vision conferring  upon  him  a  right  to  recover,  provided  the  change  in 
grade  is  made  imder  lawful  authority;  and  it  isi  immaterial  whether  he 
owns  to  the  center  of  the  highway  or  only  to  the  edge  thereof.  The 
decisions  in  this  state  establish  that  there  can  be  no  recovery  where  the 
change  of  grade  is  made  as  above  prescribed  by  the  local  highway  authori- 
ties, purely  for  the  improvement  of  the  highw^ay  itself,  with  reference  to 
no  other  development,  or  when  done  by  a  private  corporation,  or  by  the 
state  itself,  and  rendered  necessary  or  proper  by  reason  of  some  other 
public  utility,  w^ork  or  improvement,  whether  that  work  or  improvement 
be  a  railroad  crossing,  a  bridge  made  necessary  by  a  canal,  or  a  railroad 
freight  yard  or  viaduct.  In  either  of  these  cases,  if  the  change  in  grade 
of  the  highway  be  effected  with  due  care,  under  lawful  authority,  because 
of  the  development  of  a  public  improvement  or  utility,  in  the  existing  state 
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of  the  law  there  can  be  no  recovery.  The  net  result  of  the  state's  activity, 
whatever  its  reason  or  impelling  cause,  was  merely  a  change  in  the  grade 
of  the  road.  If  that  be  the  net  result,  the  purpose  or  nature  of  the  public 
improvement  which  brought  it  about  is  of  no  moment. 

The  question  is  whether  this  change  was  merely  a  change  of  grade  or 
was  such  an  additional  burden  or  appropriation  of  the  highway  as  entitles 
the  claimant  to  recover.  The  test  is  whether  the  change  amounts  to  an 
appropriation  of  all  or  any  portion  of  the  highway  permanently  to  the 
special,  continuous  and  exclusive  use  of  the  defendant,  or  in  a  manner 
inconsistent  with  the  use  and  enjoyment  of  the  highway  as  such.  If  so, 
then  it  amounts  to  a  deprivation  of  the  abutting  owner  of  his  property, 
and  whatever  its  purpose,  however  great  its  benefit  to  tlie  public  or  to 
individuals,  or  by  whatsoever  authority  or  by  whomsoever  effected,  it  is  a 
violation  of  the  property  rights  of  the  abutting  owner,  and  if  it  may  be 
done  at  all,  can  only  be  done  after  just  and  lawful  compensation.  The 
Court  held  that  under  the  facts  in  this  claim  no  part  of  the  highway  was 
appropriated  either  permanently,  continuously  or  at  all  by  any  structure, 
erection  or  device  which  in  any  way  limited  its  utility  as  a  highway, 
that  the  alteration,  therefore,  did  not  subject  the  highway  to  an  extraordi- 
nary burden  for  which  compensation  must  be  made. 

The  claimant  further  contended  that  the  structures  imposed  by  the 
state  within  the  limits  of  the  highway  was  not  necessarily,  or  appro- 
priately or  primarily  a  highway  change  of  grade  or  alteration,  but  was 
the  erection  of  a  dike  to  "  impound  the  waters  of  the  Oswego  river,"  and, 
therefore,  such  a  change  of  grade  was  not  incidental  to  the  maintenance 
or  improvement  of  the  highway  as  such,  but  was  foreign  to  it.  The  Court 
held,  however,  that  one  of  the  purposes  fulfilled  by  the  dike  was  to  keep 
the  water  from  flooding  the  road  and  that  any  change  of  grade  necessary 
or  proper  to  keep  the  road  passable  and  free  from  water  and  flood  and 
preserve  it  from  disintegration  and  destruction  was  w"ithin  the  contem- 
plation of  the  original  dedication. 

The  Court  accordingly  dismissed  the  claim. 

Fennell,  J.,  dissented  with  opinion,  holding  that  the  building  of  a  dike 
by  the  state,  in  the  construction  of  the  Barge  canal,  upon  a  public  high- 
way to  prevent  the  flooding  of  adjacent  lands  is  not  a  change  of  grade 
of  the  highway  for  highway  purposes  but  is  in  fact  a  levee  or  protective 
dike,  and  the  highway  placed  thereon  by  the  state  is  the  method  used  by 
the  state  for  protecting  itself  from  damages  for  the  destruction  of  the 
original  highway  by  placing  an  embankment  or  dike  upon  it.  Brooks  v. 
State,  17  C.  C 77 

HINCKLEY,  MARY  E.,  v.  STATE,  15  C.  C.  95. 

HINDSBURG  BRIDGE. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,  16  C.  C.  175. 

HOLLEY  TROUGH. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,  16  C.  C.  175. 

HOLMES-HUTCHINSON  MAPS.    See  Evidence;  Maps. 


426  Index  Digest 


HOUGH,  DAVID  L.,  ▼.  STATE,  15  C.  C.  146.  Page. 

HUGHSON,  SUSAN  B.,  &  ANO.  ▼.  STATE,  1 1  C.  C.  37. 
HULL,  ARTHUR  B.,  v.  STATE,  16  C.  C.  47. 
HUNT,  PURL  D.,  v.  STATE,  15  C.  C.  145. 
HYNES,  JOHN  P.,  v.  STATE,  13  C.  C.  49. 

I.  M.  LUDINGTON  SONS,  INC.,  v.  STATE,  (Claim  No.  1552.A)   16  C.  C. 
175. 

I.  M.  LUDINGTON  SONS,  INC.,  v.  STATE,  (Claim  No.  1754-A)   17  C.  C.   1S6 

IMPROVEMENT  OF  NAVIGATION. 

Where  in  the  construction  of  a  canal  the  State  utilizes  one  of  the 
inland  rivers  so  far  as  practicable,  and  at  points  where  it  is  imprac- 
ticable to  use  the  river  on  account  of  the  fall  in  the  stream  constructs 
the  canal  around  such  portion,  the  canal  at  such  portion  is  not  to  be 
deemed  as  improvement  of  the  navigation  of  the  river  so  as  to  exempt 
the  State  from  liability  for  consequential  damages  arising  from  its 
work  of  improvement.  Fulton  Light,  Heat  and  Power  Co.  v.  State, 
13  C.  C.  285. 

IMPROVEMENT  MAP  OP  1838.    See  Evidence;  Maps. 

INCLINED  RAILWAY  (NIAGARA  RESERVATION). 

"Where  the  State  owns  a  reservation  like  that  at  Niagara  Falls  and  for 
its  management  has  created  a  board  whose  duty  it  is  to  "  manage " 
and  "  control "  the  property  and  pay  into  the  treasury  all  "  rents,  issues 
and  profits  "  thereof,  inviting  the  public  to  use  the  reservation  and  un 
inclined  railway  operated  in  connection  therewith,  it  is  bound  to  use 
reasonable  care  to  see  that  persons  using  the  railway  are  not  injured 
and  for  the  absence  of  such  care  and  for  its  negligence,  where  there  is 
no  contributory  negligence  on  the  part  of  the  claimant,  the  State  is 
liable.  Burks  v.  State,  13  C.  C.  153. 

Inda  V.  State,  13  C.  C.  153. 

Olszewska  v.  State,  13  C.  C.  153. 

Where  it  appears  that  in  the  operation  of  an  inclined  railway  a  rope 
was  used  instead  of  a  steel  cable  which  was  more  suitable  and  more  gen- 
erally used,  that  the  rope  had  a  smaller  number  of  strands  than  those 
of  the  two  preceding  years  and  had  become  worn  in  places  so  that  it  had 
become  necessary  to  some  extent  to  wrap  the  rope  in  places  with  burlap, 
that  the  break  occurred  in  tlie  rope  at  one  of  these  points,  that  tlie 
safety  device  was  not  sufficient  to  serve  its  purposes,  was  not  con- 
structed of  proper  material  or  of  sufficient  strength,  that  the  inspection 
of  the  railway  was  superficial  and  insufficient,  there  is  abundant  proof  of 
the  State's  negligence.     Burks  v.  State,  13  C.  C.   153. 

Inda  v.  State,  13  C.  C.  153. 

Olszewska  v.  State,  13  C.  C.  153. 
Sec  Niagara  Reservation. 

INCUMBRANCE.    Sec  Permanent  Appropriation. 
INDA,  ROSALIA,  exec,  etc.,  v.  STATE,  13  C.  C.  153. 
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In  constructing  a  State  highway  along  claimant's  land,  the  con-  . 
tractor  took  stone  fences  on  the  land  and  used  the  stone  in  the  con- 
struction of  the  road.  Stumps,  stones,  gravel  and  debris  were  thrown 
from  the  highway  by  the  contractor  on  to  the  lands  of  the  claimant, 
causing  substantial  damage  to  the  claimant.  The  State  had  not  appro- 
priated the  stone  fences  nor  the  land  upon  which  this  material  was 
thrown,  nor  had  it  designated  said  stone  fences  for  construction  pur- 
poses or  said  land  for  spoil  purposes.  The  Court  held  that  the  acts  of 
the  contractor  were  without  the  purview  of  his  contract  with  the  State 
but  were  his  individual  acts  done  for  his  own  convenience  and  upon  his 
own  authority:  and  that  for  such  acts  the  contractor  and  not  the  State 
was  liable. 

Franks  v.  State,  16  C.  C.  52. 

Ash  V.  State,  16  G.  C.  62. 

Kelley  v.  State,  16  C.  C.  52. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coffer- 
dam by  a  contractor,  the  flooding  resulting  from  the  manner  in  which 
the  contractor  did  his  work  and  not  arising  necessarily  out  of  the  con- 
tract itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being 
that  of  an  independent  contractor.    Hunt  v.  State,  15  C.  C.  145. 

A  claim  was  submitted  on  an  agreed  statement  of  facts,  which  as  con- 
strued by  the  Court  set  forth  that  the  contractor,  who  did  the  work 
complained  of,  negligently  injured  the  foundation  and  destroyed  parts  of 
claimant's  building,  and  placed  excavated  material  on  parts  of  claimant's 
premises,  outside  of  the  street  limits,  without  consent  of  the  claimant,  and 
that  these  acts  of  the  contractor  were  not  necessarily  c^r  reasonably 
incidental  to  the  doing  of  the  work  under  his  contract  with  the  state,  and 
were  not  directed  by  the  latter,  but  could  have  been  avoided  by  the 
exorcise  of  due  care  on  the  contractor's  part. 

The  Court  held  that  these  acts  were  the  acts  of  the  contractor  ahine. 
The  state  neither  directed  them  expressly,  nor  were  tliey  necessarily 
or  reasonably  involved  in  or  incidental  to  the  performance  of  his  contract. 
They  were,  therefore,  the  acts  of  an  **  independent  contractor  "  for  which 
the  state  is  not  liable,  and  for  which  recovery  must  be  sought,  if  any  is  to 
be  had,  from  the  contractor  responsible  for  them.     Weaver  v.  State,   17 

C.  C ' 13 

See  Contract;  Damages;  Good  Roads;  Xeouoence. 

INGALLS  STONE  CO.  v.  STATE,  16  C.  C.  43. 

INTENTION.    See  Notice  of  Intention. 

INTEREST. 

Interest  earned  by  the  State  upon  a  deposit  is  recoverable  in  a  claim 
for  breach  of  contract  to  the  date  of  final  accounting  if  made  within 
reasonable  time  with  legal  interest  thereafter;  also  legal  interest  on 
the  unearned  profits  from  the  date  of  the  final  account  if,  made  within 
a  reasonable  time  after  the  breach  of  the  contract.     Baker  v.   State, 

1^    L/.     i^.     aS. 

See  Contract;  Damage;  Highway;  Statute;  Taxes  and  Assess- 
henta. 
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Murray  v.  State,  16  C.  C.  63. 

JOHNSON,  JANE  B.,  v.  STATE,  la  C.  C.  55. 
JOY,  LEON  S.,  V.  STATE,  12  C.  C.  238. 
JUCKETT,  BYRON  D.,  v.  STATE,  13  C.  C.  88. 

JUDGE  OF  COURT  OF  APPEALS. 

Earl  V.  State,  13  C.  C.  33. 

JURISDICTION. 

Where  the  waters  of  a  creek  carry  down  dirt  and  gravel  and  form  a 
bar  at  the  mouth  of  the  creek  in  the  bottom  of  an  abandoned  canal, 
and  in  time  of  heavy  rain  the  bar  so  formed  causes  the  waters  of  this 
creek  to  back  up  and  overflow  claimant's  property:  Held,  that  the 
creek  which  overflowed  being  no  part  of  the  canal  system  of  the  State, 
without  an  enabling  act  the  Court  of  Claims  had  no  jurisdiction  of  the 
claim.    Freer  v.  State,  11  C.  C.  9. 

By  section  264  of  the  Code  of  Civil  Procedure  the  Court  of  Claims  has 
jurisdiction  to  hear  a  private  claim  against  the  State,  but  it  is  like- 
wise true  that  the  sovereign  power  cannot  be  sued  without  its  consent. 
No  such  consent  is  shown  or  pleaded  in  this  claim.  No  claim  on  behalf 
of  a  citizen  can  be  maintained  against  the  State  for  injuries  occasioned 
by  the  negligence  or  malfeasance  of  its  agent  except  when  it  has  by 
legislative  enactment  assumed  such  liability.  That  no  enabling  act  hav- 
ing been  passed  by  the  Legislature  conferring  jurisdiction  upon  this 
court  to  hear  and  determine  the  claim  of  the  claimant,  the  court  has  no 
jurisdiction  to  hear  the  same.    Dimmock  v.  State,  11  C.  C.  23. 

A  claim  against  the  State  cannot  be  barred  by  lapse  of  time  so  long 
as  there  was  no  tribunal  in  existence  with  authority  to  adjudicate  upon 
it.  The  State  could  not  be  sued  unless  it  created  a  tribunal  to  hear  and 
determine  such  claim  as  the  one  at  bar.  By  chapter  163  of  Laws  of  1904, 
passed  March  28,  1904,  the  Legislature  conferred  upon  the  Court  of 
Claims  jurisdiction  to  hear,  audit,  and  determine  such  claims  and  ren- 
der judgment  thereon  notwithstanding  the  lapse  of  time  since  the  accru- 
ing of  said  claim,  provided  any  claim  thereunder  shall  be  filed  with  the 
Court  of  Claims  within  six  months  after  the  passage  of  the  act.  This 
claim  was  filed  September  28,  1904.  The  Statute  of  Limitations  has  no 
application  here  and  the  claimant  is  entitled  to  recover.  County  of 
Monroe  v.  State,  11  C.  C.  34. 

Where  a  canal  has  been  abandoned  by  the  State  and  damages  arc 
occasioned  by  the  use  or  nonuse  which  the  State  makes  of  the  property, 
the  claimant  must  point  to  some  statute  wherein  the  State  has  consented 
to  assume  a  liability  for  its  acts.     Huglison  v.  State,  11  C.  C.  37. 

Tlie  consent  of  the  State  to  have  its  liability  determined  must  be 
obtained  before  it  can  be  sued.    Quayle  v.  State,  11  C.  C.  44, 

In  order  to  authorize  the  consideration  of  a  claim  upon  its  merits 
by  the  Court  of  Claims  it  nui.st  appear  not  only  that  the  court  has  had 
jurisdiction  conferred  upon  it  but  that  tlie  State  has  consented  to  have 
its  liability  determined.     Quayle  v.  State,  11  C.  C.  44. 
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The  claim  for  the  balance  due  under  the  contract  for  work  done  by  the 
claimant's  assignor,  parfc  of  which  was  rejected  by  the  Comptroller,  was 
brought  within  the  jurisdiction  of  the  court  by  the  mandatory  act  of 
1908  (chap.  519)  which  provided  that  "The  court  has  no  jurisdiction 
of  a  claim  submitted  by  law  to  any  tribunal  or  officer  for  audit  or  deter- 
mination except  where  the  claim  is  founded  upon  express  contract 
and  such  claim  or  some  part  thereof  has  been  rejected  by  such  tribunal 
or  officer."    National  Commercial  Bank  of  Albany  v.  State,  13  C.  C.  239. 

Under  the  statutes  conferring  jurisdiction  upon  the  Court  of  Claims 
over  "  private "  claims  against  the  State  and  granting  consent  on  the 
part  of  the  State  to  have  its  liability  determined,  a  resident  of  another 
State  may  maintain  a  claim  against  the  State  for  negligence  iii  the 
maintenance  and  operation  of  an  inclined  railway  through  which  he  was 
injured.    Burks  v.  State,  13  C.  C.  153. 

Where  a  statute  conferring  jurisdiction  upon  the  Court  of  Claims  pro- 
vides that  the  court  "  has  jurisdiction  to  hear  and  determine  a  private 
claim  against  the  State "  but  that  **  the  court  has  no  jurisdiction  of 
a  claim  submitted  by  law  to  any  other  tribunal  or  officer  for  audit 
or  determination  except  where  the  claim  is  founded  upon  express  con- 
tract and  such  claim  or  some  part  thereof  has  been  rejected  by  such 
tribunal  or  officer,"  (§  264  of  the  Code  of  Civil  Procedure)  the  lan- 
guage does  not  cover  a  claim  like  that  of  an  erroneous  or  illegal  state  tax 
or  assessment  and  does  not  authorize  a  submission  of  such  a  claim  to 
this  court.    Flower  v.  State,  15  C.  C.  164. 

Where  the  owner  of  land  appropriated  by  the  State  has  made  a  settle- 
ment with  the  State  through  the  State  appraiser  as  to  the  compensa- 
tion to  be  paid  him  which  has  however  not  been  paid,  and  one  claiming 
to  have  been  the  lessee  of  the  premises  at  the  time  of  the  appropriation 
files  a  claim  to  have  the  amount  of  his  damages  determined,  his  remedy 
is  against  the  fund  created  by  the  settlement  and  not  against  the  State. 
Moroney  v.  State,  15  C.  C.  231. 

The  Court  of  Claims  has  no  jurisdiction  to  determine  a  dispute  &s  to 
the  validity  of  a  lease  or  the  amount  of  the  damages  to  a  tenant  where 
the  owner  of  the  land  appropriated  has  made  a  settlement  with  the 
State  through  the  State  appraiser  and  has  not  been  paid  and  has  not 
been  made  a  party  to  the  proceeding  and  has  not  consented  to  have  the 
issues  between  him  and  his  tenant  passed  upon  by  the  court.  Where, 
however,  in  'such  a  case  the  owner  is  made  a  party  to  the  proceeding 
brought  by  the  tenant  and  consents  to  have  the  issues  between  him 
and  his  tenant  determined,  the  court  has  jurisdiction  to  pass  upon  the 
issues  involved  between  them.     Moroney  v.  State,  15  C.  C.  231. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the  build- 
ings at  the  expiration  of  the  lease.  Held,  that  the  awards  are  made  upon 
the  express  consent  of  the  parties  that  the  Court  of  Claims  might  deter- 
mine the  interests  of  each.  Rourk  v.  State,  15  C.  C.  285. 
Cole  V.  State,  15  C.  C.  285. 

The  Court  of  Claims  is  without  jurisdiction  to  apportion  the  share  of 
an  award  to  the  owner  which  should  be  paid  to  each  of  the  tenants 
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where  the.  owner  objects  to   the  determination   thereof   by  this   court. 
Claimants'  remedy  lies  before  the  Comptroller  of  the  State,  and  if  a 
dispute  arises  about  the  value  of  claimants'  leasehold  interest,  it  must 
be  determined  in  the  Supreme  Court.    Taylor  v.  State,  15  C.  C.  305. 
Fowler  v.  Stat«,  15  C.  C.  305. 

Tlie  Legislature  has  no  power  to  create  a  court  wherein  suitors  are 
compelled  to  try  issues  without  consent  which  they  have  a  constitu- 
tional right  to  try  in  the  regular  courts  and  there  is  nothing  in  tlie 
act  creating  the  Court  of  Claims  which  indicates  an  intention  on  the  part 
of  the  Legislature  to  compel  suitors  to  try  issues  between  them  in  that 
court.    Taylor  v.  State,  15  C.  C.  305. 

Wliile  jurisdiction  cannot  be  created  by  the  consent  of  parties  where 
the  Constitution  or  the  Legislature  has  not  conferred  it,  it  may  be 
waived  where  it  exists,  and  where  the  Constitution  confers  upon  cer- 
tain courts  jurisdiction  to  try  certain  issues  and  the  Legislature  confers 
upon  the  Court  of  Claims  jurisdiction  to  pass  upon  the  same  issues 
where  they  are  involved  in  a  claim  made  against  the  State,  the  parties 
may  waive  their  constitutional  right  to  have  the  issues  determined  in 
the  regular  courts  and  submit  themselves  to  the  jurisdiction  of  the  Court 
of  Claims.    Taylor  v.  State,  15  C.  C.  305. 

The  statutes  relating  to  the  Court  of  Claims  and  the  Barge  Canal  Act 
(L.  1903.  ch.  147,  §  4,  as  amended  by  L.  1908,  ch.  190),  taken  together 
,  may  be  fairly  construed  to  mean  that  the  Legislature  intended  that 
where  all  the  parties  did  not  consent  to  have  their  respective  interests 
the  State  appropriated,  determined  by  the  C^ourt  of  Claims,  a  gross 
award  should  be  made  for  the  aggregate  interests  and  then  the  parties 
should  be  remanded  to  the  regular  constitutional  courts  for  a  distribution 
between  them  of  their  respective  interests.    Taylor  v.  State,  15  C.  C.  305. 

Claimant  failed  to  file  notice  of  intention,  which  is  required  by  Section 
264  of  the  Code  of  Civil  Procedure  in  claims  other  than  for  the  appropria- 
tion of  land,  and  contended  that  no  such  notice  was  required  because  the 
alleged  damage  was  due  to  the  permanent  improvement  made  by  the 
State  in  constructing  a  dam  which  interfered  with  the  free  flow  of 
water  in  the  creek  and  caused  the  flooding. 

The  Court  held  that  the  service  of  the  notice  of  intention  is  jurisdic- 
tional and  cannot  be  waived.  The  jurisdiction  of  the  Court  of  Claims  to 
hear  any  claim  rests  upon  statute  and  in  this  instance  the  statute  says 
that  no  claim  shall  be  '*  maintained  "  against  the  State  unless  such  a 
notice  has  been  filed.  This  language  goes  to  the  very  right  of  the 
claimant  to  maintain  the  action,  and  unless  the  notice  is  filed  the  Court 
has  no  jurisdiction  to  entertain  tlie  claim,  irrespective  of  any  question 
as  to  whether  or  not  the  attention  of  the  Court  was  called  to  the  failure 
to  file  it. 

Jurisdiction  cannot  be  conferred  by  the  mere  omission  of  the  Attorney- 
General's  office  to  make  the  objection  on  the  trial.  It  is  the  duty  of  the 
claimant  to  show  on  the  trial  that  everything  nwessary  to  confer  juris- 
diction has  been  done.  In  this  case,  before  a  decision  had  been  made,  the 
Court's  attention  was  called  directly  to  the  fact  that  no  notice  of  inten- 
tion had  been   filed.     The  Court  having   actual  knowledge  that  an  act 
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necessary  to  confer  jurisdiction  liad  been  omitted,  cannot  go  into  the 
merits,  but  must  dismiss  the  claim.     Butterfield  v.  State,  16  C.  C.  24. 
Butterfteld  v.  State,  16  C.  C.  (Court  of  Appeals)  308. 

The  claimant  rendered  certain  legal  services  and  incurred  certain 
expenses  in  investigation  and  in  preparation  for  the  trials  of  certain 
actions  growing  out  of  the  Great  Meadow  prison  investigation.  The 
claimant  contended  that  he  was  orally  designated  on  August  6,  1913, 
by  former  Governor  William  Sulzer,  under  and  by  virtue  of  section  8  of 
the  Executive  Law. 

The  right  of  the  claimant  to  recover  was  challenged  by  the  State  on 
various  grounds,  but  the  Court  did  not  find  it  necessary  to  pass  upon 
these  objections  because  it  reachied  the  conclusion  that  it  had  no  juris- 
diction to  entertain  the  claim.  One  of  the  limitations  upon  the  jurisdic- 
tion of  the  Court  is,  that  it  shall  not  extend  to  any  claim  submitted  by 
law  to  any  other  tribunal  or  oflScer  for  audit  or  determination,  except 
where  the  claim  is  founded  upon  express  contract  and  has  been  in  whole 
or  in  part  rejected  by  such  tribunal  or  officer.  (See  section  264  of  the 
Code  of  Civil  Procedure. ) 

Under  section  8  of  the  Executive  Law,  in  order  to  obtain  his  compen- 
sation and  expenses,  claimant  was  required  to  obtain  from  the  Governor 
an  order  and  from  the  Comptroller  a  warrant  before  the  Treasurer  was 
authorized  to  pay  him.  Upon  the  refusal  of  any  of  these  officers  to 
observe  the  statute  he  had  a  remedy  to  mandamus  to  compel  perform- 
ance, and  it  was  only  upon  their  rejection  of  the  claim  in  whole  or  in 
part  that  he  could  have  recourse  to  the  Court  of  Claims.  The  claim 
had  never  been  rejected  by  any  officer  of  the  State,  and  the  Court  of 
Claims  had  therefore  no  jurisdiction  to  pass  upon  the  same.  Whedon  v. 
State,  16  C  C.  33. 

Where  no  appropriation  was  made  for  the  payment  of  the  salary  of  a 
member  of  a  state  commission,  the  comptroller  properly  refused  to  audit 
a  payroll  covering  such  period  for  the  reason  that  no  appropriation  ap- 
plicable thereto  had  been  made.  While  the  Court  of  Claims  "has  no 
jurisdiction  of  a  claim  submitted  by  law  to  any  other  tribunal  or  officer 
for  audit  or  determination  except  where  the  claim  is  founded  upon  express 
contract  and  such  claim,  or  some  part  thereof,  has  been  rejected  by  such 
tribunal  or  officer"  (code  Of  civil  procedure,  sec.  264),  this  is  not  such  a 
claim.  The  comptroller  did  not  audit  the  claim  and  reject  it,  but  refused 
to  hear  it  because  no  money  had  been  appropriated  to  pay  it.  The  Court 
of  Claims  was  open  to  this  claimant  and  its  determination  was  based  on 
facts  adequate  to  sustain  the  award. 

O^^eil  V.  State,  17  C.  C.  (Court  of  Appeals) 305 

See  Munro  v.  State,  17  C.  C.  (Court  of  Appeals) 312 

Smith  V.  State,  17  C.  C 98 

KAHLEN,  CORNELIUS,  and  ano.  v.  STATE,  17  C.  C 103 

17  C.  C.   (Court  of  Appeals) 318 


KEITH,  GEORGE,  v.  STATE,  12  C.  C.  144. 
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KEITH,  LEWIS,  v.  STATE,  12  C.  C.  144. 

KELLEY,  ELBRIDGE,  ▼.  STATE,  16  C.  C .  62 
KENNEDY,  JOSEPH  P.,  v.  STATE,  12  C.  C.  144. 
KILTS,  GEORGE  C,  ▼.  STATE,  16  C.  C.  129. 

KINGS  PARK  HOSPITAL. 

Munro  v.  State,  16  C.  C.  149. 

16  C.  C.  (Appellate  Division)  326.  3^2 

17  C.  C.  (Court  of  Appeals) 

KINZER  CONSTRUCTION  COMPANY  v.  STATE,  15  C.  G.  326. 
KIRBY,  GUSTAVUS  T.,  ▼.  STATE,  15  C.  C.  246. 
KLEINMEIER,  CHARLES  F.,  ▼.  STATE,  16  C.  C.  105. 
KLEINMEIER,  MABEL,  y.  STATE,  16  C.  C.  101. 
KLINE,  JAY  B.,  v.  STATE,  11  C.  C.  83. 
KLINE,  JAY  B.,  v.  STATE,  15  C.  C.  366. 
KNIGHT,  WILLIS  G.,  v.  STATE,  16  C.  C.  66. 

KONNER,  VICTORIA,  v.  STATE,  16  C.  C.  92. 
16  C.  C.  (Appellate  Division)  320. 

KUHN,  HENRY,  ET  AL.,  v.  STATE,  12  C.  C.  246. 

LABOR.    See  Contract;  Damage;   Highway. 

LANDLORD  AND  TENANT. 

Where  a  tenant  is  in  possession  of  land,  and  continues  in  possession 
without  written  notice  of  an  appropriation  and  by  agreement  with  proper 
State  officials,  sows  his  crops  and  is  prevented  from  harvesting  them  by 
a  notice  to  vacate,  he  is  entitled  to  recover  the  value  of  such  crops. 
Lynch  v.  State,  12  C.  C.  36. 

The  State  appropriated  for  the  purposes  of  the  new  Barge  canal  the 
property  of  D.  Before  the  appropriation  D  had  leased  the  property  to 
the  claimant,  B,  which  lease  was  duly  recorded  in  the  county  clerks 
office  of  the  county  where  the  property  was  situated.  The  lease  had 
five  years  to  run  at  the  time  of  the  appropriation.  B,  the  lessee  and 
claimant,  was  in  the  possession  and  occupancy  of  the  property  when  it 
was  appropriated.  After  the  appropriation  the  State  made  a  settlement 
with  D,  the  owner  and  lessor,  pa\  ing  him  an  agreed  sum  for  the  property. 
B,  the  lessee,  in  possession  and  of  cupancy  under  the  recorded,  lease  was 
not  settled  with.  Held,  that  anv  settlement  under  such  conditions,  with 
the  owner,  D,  by  the  State,  could  not  affect  the  rights  of  the  claimants, 
and  that  they  were  entitled  to  recover  the  value  of  their  lease  at  the 
time  of  the  appropriation.    Baker  and  nno.  v.  State,  13  C  C  22. 

Where  a  lease  provides  for  the  erecMon  of  structures  upon  land  by  a 
tenant  they  are  to  be  treated  in  condemnation  proceedings  as  realty 
where  they  form  a  part  of  the  realty  though  designated  in  the  lease  as 
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personal  property  removable  by  the  lessee  at  the  expiration  or  termina- 
tion of  the  lease. 

Rourk  V.  State,  15  C.  C.  285. 
Cole  V.  State,  15  C.  C.  286. 

Where  the  owner  of  land  appropriated  by  the  State  has  made  a  settle- 
ment with  the  State  through  the  State  appraiser  as  to  the  compensation 
to  be  paid  him  which  has  however  not  been  paid,  and  one  claiming  to 
have  been  the  lessee  of  the  premises  at  the  time  of  the  appropriation  files 
a  claim  to  have  the  amount  of  his  damages  determined,  his  remedy 
is  against  the  fund  created  by  the  settlement  and  not  against  the  State. 
Moroney  v.  State,  15  C.  C.  231. 

The  Court  of  Claims  has  no  jurisdiction  to  determine  a  dispute  as  to 
the  validity  of  a  lease  or  the  amount  of  the  damages  to  a  tenant  where 
the  owner  of  the  land  appropriated  has  made  a  settlement  with  the 
State  through  the  State  appraiser  and  has  not  been  paid  and  has  not 
been  made  a  party  to  the  proceeding  and  has  not  consented  to  have  the 
issues  between  him  and  his  tenant  passed  upon  by  the  court.  Where, 
however,  in  such  a  case  the  owner  is  made  a  party  to  the  proceeding 
brought  by  the  tenant  and  consents  to  have  the  issues  between  him 
and  his  tenant  determined,  the  court  has  jurisdiction  to  pass  upon  the 
issues  involved  between  them.    Moroney  v.  State,  15  C.  C.  231. 

WTiere  the  owner  of  property  and  his  tenant's  assignee  appeared  in 
court  and  consented  that  their  respective  claims  against  the  State  and 
each  other  be  determined.  Held,  that  the  owner  was  entitled  to  the  value 
of  the  premises  less  the  value  of  the  lease,  and  the  lessee's  assignee  was 
entitled  to  the  value  of  the  leasehold,  which  as  no  witnesses  were  produced 
by  the  State,  was  estimated  to  be  the  difference  between  the  rental  value, 
as  testified  by  the  claimants'  witnesses,  for  the  unexpired  term  over  and 
above  the  rent  reserved,  deducting  the  water  tax  which  the  lessee  was 
obliged  to  pay.  Riley  v.  State,  15  C.  C.  277. 
Osley  V.  State,  15  C.  C.  277. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the 
buildings  at  the  expiration  of  the  lease.  Held,  that  the  interest  of  the 
tenants  is  the  market  value  of  their  lease,  taking  into  account  all  of  its 
items,  including  the  buildings  and  any  other  property  in  the  nature  of 
realty  they  had  attached  to  the  soil.  The  award  to  the  owner  is  for  the 
value  of  the  fee,  which  includes  structures  in  the  nature  of  realty  attached 
to  the  soil.  The  compensation  awarded  for  the  fee  must  include  an 
amount  sufficient  to  compensate  the  tenants  for  the  value  of  their  lease 
including  the  buildings  and  other  property  in  the  nature  of  realty  they 
had  placed  upon  the  land.  The  difference  between  the  market  value  of 
the  fee  and  the  market  value  of  the  lease,  taking  all  the  elements  into 
account  will  measure  the  compensation  of  the  owner.  The  balance  w^ill 
be  the  compensation  to  which  the  tenants  are  entitled. 
Rourk  V.  State,  15  C.  C.  285. 
Cole  V.  State,  15  C.  C.  285. 

Where  the  State  appropriated  land  upon  which  w^ere  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the  build- 
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ings  at  the  expiration  of  the  lease:  Held,  that  as  between  the  owner 
and  the  tenant  the  buildings  are  to  be  regarded  as  personal  property, 
but  as  between  the  State  and  the  parties,  they  are  to  be  treated  as  a  part 
of  the  realty.    Rourk  v.  State,  15  C.  C.  285. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  tlie  build- 
ings at  the  expiration  of  the  lease.  Held,  that  the  awards  are  made  upon 
the  express  consent  of  the  parties  that  the  Court  of  Claims  might  deter- 
mine the  interests  of  each.    Rourk  v.  State,  16  C.  C.  295. 

Cole  V.  State,  15  C.  C.  285. 
The  Court  of  Claims  is  without  jurisdiction  to  apportion  the  share  of 
an  award  to  the  owner  which  should  be  paid  to  each  of  the  tenants 
where  the  owner  objects  to  the  determination  thereof  by  this  court. 
Claimants'  remedy  lies  before  the  Comptroller  of  the  State,  and  if  a 
dispute  arises  about  the  value  of  claimants'  leasehold  interest,  it  must 
be  determined  in  the  Supreme  Court.    Taylor  v.  State,  15  C.  C.  305. 

Fowler  v.  State,  15  C.  C.  305. 

McFadden  v.  State,  15  C.  C.  305. 

Where  the  State  appropriates  a  block,  part  of  which  is  occupied  by 

tenants  in  possession  under  a  written  lease,  the  total  amount  of  damages 

for  which  the  State  is  liable  is  the  market  value  of  the  premises,  out 

of  which  must  come  the  leasehold  interest.    Taylor  v.  State,  15  C.  C.  305. 

McFadden  v.  State,  15  C.  C.  305. 

Fowler  v.  State,  15  C.  C.  305. 

LAND  OFFICE,  COMMISSIONERS  OF.    8ce  Grant. 

LANE  BROTHERS  CO.  v.  STATE,  16  C.  C.  238. 

LANG,  MARY  L.,  v.  STATE,  13  C.  C.  3. 

LASHER,  HENRY  M.,  v.  STATE,  11  C.  C.  128. 

LATTIN'S  GUARD  GATE. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,  16  C.  C.  175. 

4 

LEAKAGE,  OVERFLOW  AND  FLOODING. 

Where  the  State  of  New  York  built  a  canal  in  tlie  vicinity  of  the 
claimant's  property  years  ago  but  abandoned  this  canal  and  constructed 
a  new  one,  and  in  tlie  construction  of  said  new  canal  cut  off  certain 
pipes  that  were  laid  across  the  claimant's  land  from  the  old  canal  to 
the  present  Erie  canal,  and  by  reason  of  the  cutting  off  of  the  said 
pipes  the  claimant's  property  was  flooded:  Held,  that  the  State  had  a 
riglit  in  the  construction  of  the  new  canal  to  sever  these  pipes  and  that 
it  was  not  liable  for  any  damage  that  might  be  done  thereby  to  the 
claimant's  property  and  that  the  claim  should  be  dismissed.  Mclntyre 
v.  State,  11  C.  C.  25. 

Freer  v.  State,  1 1  C.  C.  9. 

Where  a  permanent  easement  to  flood  land  has  been  acquired  under  the 
Revised  Statutes  {H  48,  52),  Laws  1830,  chapter  293,  and  Laws  1866, 
chapter  836,  any  claim  for  damages  resulting  from  the  flooding  waa  not 
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revived  by  Laws  1870,  chapter  321,  which  applied  only  to  a  class  of 
claims  which  had  not  been  provided  for  previously.  Ely  v.  State,  11 
C.  C.  65;  Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 

The  State  must  respond  in  damages  where  it  negligently  turns  water 
upon  the  land  of  another  which  water  without  the  intervention  of  the 
State  would  not  find  its  way  there  naturally  and  thereby  causes  dam- 
age, but  where  the  State  turns  water  upon  the  land  of  another,  which 
land  was  flooded  and  damaged  previously  from  natural  causes,  the  State 
is  not  liable  where  all  of  the  damages  were  occasioned  before  the 
State's  trespass,  even  though  without  legal  right  it  mingles  the  surplus 
water  from  the  canal  with  the  flood  water.  If  the  State  negligently 
turns  water  from  a  feeder  upon  the  land  of  another  where  it  mingles 
with  flood  waters  from  a  creek  and  the  combined  waters  cause  damages 
the  State  is  not  liable  for  all  of  the  damages  occasioned  but  only  for 
such  portion  as  it  actually  causes.    Ostrander  v.  State,  11  C.  C.  176. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  €.  C.  72. 

Post  V.  State,  11  C.  C.  72. 

Where  the  State  constructs  a  feeder  utilizing  a  cre^  for  a  portion  of 
the  way  as  a  part  of  the  feeder  and  connects  three  separate  watersheds, 
negligently  permits  gates  at  the  head  of  the  feeder  to  become  out  of 
repair  so  as  to  allow  water  to  escape  through  or  under  them,  and 
allows  the  banks  of  the  feeder  to  become  depressed  in  places  and  out  of 
repair,  it  is  liable  for  damages  occasioned  by  flooding  due  to  its  negli- 
gent acts.     Ostrander,  J.  X.,  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  C.  C.  72. 

Post  V.  State,  11  C.  C.  72. 

WTiere  the  State  without  legal  right  turns  water  upon  the  land  of 
another  causing  all  the  damages  and  subsequently'  other  water  from 
natural  sources  mingles  with  those  of  the  State,  the  State  must  respond 
for  all  of  the  damages  as  tlie  sole  source  of  damage.  Where  all  the  dam- 
age to  land  occurs  from  natural  causes  resulting  from  the  overflow  of 
a  creek  the  State  is  not  liable  for  any  damages  though  without  legal  right 
it  mingles  with  the  flood  surplus  water  from  the  canal.  WTiere  part  of 
the  damages  resulting  from  flooding  are  occasioned  by  water  which  the 
State  without  legal  right  turns  upon  the  land  of  another  and  part  are 
due  to  the  natural  overflow  of  a  creek,  the  State  is  liable  only  for  such 
portion  of  the  damages  as  it  actually  occasions. 

Carhart  v.  State,  11  C.  C.  128. 

Lasher  v.  State,  11  C.  C.  128. 

Cook  v.  State,  11  C.  C.  128. 

Negligence  in  discharging  surplus  water  of  canal  into  creek  and  flood- 
ing land  thereby,  see  Carhart  v.  State,  11  C.  C.  128. 

Lasher  v.  State,  11  C.  C.  128. 

Cook  V.  State,  11  C.  C.  128. 

When  in  1880  the  State  constructed  a  dam  at  the  foot  of  Sixth  lake  and 
the  owners  of  land  flooded  filed  a  claim  against  the  State,  and  an  award 
was  made  against  the  State  for  the  flooding  of  all  lands  that  would  be 
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flooded  by  a  dam  at  the  foot  of  said  lake  with  a  flow  line  ten  and  one> 
half  feet  above  the  apron  of  the  dam  and  the  State  i>aid  the  award :  Held, 
that  the  State  had  acquired  the  right  to  maintain  a  dam,  the  flow  line 
of  which  should  not  exceed  ten  and  one-half  feet  above  the  apron  of  the 
dam,  and  that  in  case  of  floods  raising  the  general  surface  of  the  lake  to 
a  higher  level,  the  State  was  not  liable.    Kowe  v.  State,  11  C.  C.  165. 

The  State  is  liable  for  the  damages  occasioned  by  the  escape  of  water 
from  the  canal  through  the  negligent  maintenance  of  the  walls  of  the 
canal,  even  though  the  damages  arise  in  the  course  of  the  excavation  of 
private  property  near  the  canal  for  the  purpose  of  building  and  even 
though  a  part  of  the  excavation  is  on  land  fllled  in  which  formerly  formed 
a  part  of  a  canal  basin.     Duffy  v.  State,  11  C.  G.  182. 

Where  the  State  negligently  allows  water  to  escape  through  the  banks 
of  the  canal  so  as  injure  adjacent  property  it  is  liable  for  the  dam- 
ages occasioned.    Duffy  v.  State,  11  C.  C.  182. 

Where  the  State  negligently  allows  its  canal  banks  to  leak  and  thus 
injures  crops,  it  is  liable  for  the  damages  caused  thereby.  Fagan  v. 
State,  12  C.  C.  115. 

.Where  the  basis  of  the  claim  is  negligently  operating  canal  gates  so 
that  the  claimant's  land  was  flooded,  the  claimant  cannot  recover  unless 
he  establishes  a  want  of  that  care  of  action  which  the  state  owed  to  him. 
Harris  v.  State,  12  C.  C.  22. 

Where  the  State  negligently  turns  water  from  a  canal  into  a  creek  and 
thus  floods  private  land  adjacent  to  the  creek,  it  is  liable  for  the  damages 
caused  by  it  where  they  would  not  have  occurred  but  for  the  interven- 
tion of  the  State.    Harris  v.  State,  12  C.  C.  33. 

Where  damages  are  claimed  for  negligent  flooding  of  land  by  the  State 
arising  from  original  construction  of  the  canal  due  to  interference  of 
natural  drainage  for  which  compensation  was  or  is  presumed  by  lapse 
of  time  to  have  been  made,  they  must  be  separated  from  the  damage  due 
to  the  negligent  construction  or  maintenance  of  the  canal  resulting  in 
a  continuous  trespass.     Keith  v.  State,  12  C.  C.   144. 

Where  the  State  utilizes  a  creek  as  a  part  of  its  canal  system  and 
in  leaving  the  creek  discharges  in  a  negligent  manner  surplus  water 
of  the  canal  into  the  continuing  channel  of  the  creek,  it  is  liable  for  the 
damages  occasioned  thereby  to  property  bordering  upon  such  channel. 
Juckett  V.  State,  13  C.  C.  88. 

Where  a  claim  is  filed  to  recover  damages  occurring  from  the  alleged 
negligence  of  the  State,  its  officers  or  servants,  in  the  care  and  manage- 
ment of  the  canal,  and  where  there  is  a  conflict  of  testimony,  the  claim- 
ant is  bound  to  prove  by  a  fair  preponderance  of  evidence  that  the 
injury  was  caused  by  the  negligence  of  the  State.  Parker  v.  State,  13 
C.  C.   17. 

Negligence  on  the  part  of  the  State  in  the  alleged  flooding  of  land 
bordering  upon  a  canal  will  not  be  inferred  from  the  bare  fact  that 
before  certain  improvements  were  made  on  the  canal  the  land  was  dry 
and  that  after  the  improvements  the  land  was  wet,  it  being  necessary  to 
show  that  the  water  which  it  is  claimed  caused  the  damage  came  from 
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the  canal  and  was  due  to  the  State's  negligence.     Perkins  v.  State,  13 
C.  C.  96. 

Where  the  State  negligently  maintains  the  banks  of  its  canal  so  as  to 
allow  them  to  leak  and  discharge  water  upon  adjacent  property,  it  is 
liable  for  the  damages  occasioned  thereby.    Riggs  v.  State,  13  C.  C.  110. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  the  struc- 
tures and  a  loss  of  rents,  the  owner  of  the  premises  is  entitled  to  the 
cost  of  making  reasonable  repairs  to  put  his  premises  in  a  tenantable 
condition  and  to  the  loss  of  rents  occasioned  by  the  negligent  acts  of  the 
State.  In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in 
the  market  value  of  the  premises  in  addition  to  the  cost  of  making 
repairs  and  the  loss  of  rents.    Stevens  v.  State,  13  C.  C.  111. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coffer- 
dam by  a  contractor,  the  flooding  resulting  from  the  manner  in  which  the 
contractor  did  his  work  and  not  arising  necessarily  out  of  the  contract 
itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being  that 
of  an  independent  contractor  and  the  rule  being  well  settled  that  there 
is  no  liability  on  the  part  of  the  State  for  acts  similar  to  those  re- 
ferred to  where  it  enters  into  a  contract  with  a  competent  contractor, 
doing  an  independent  business,  who  agrees  to  furnish  materials  and 
labor  and  make  the  entire  improvement  according  to  specifications  pre- 
pared in  advance  for  a  lump  sum  or  its  equivalent,  even  when  it  reserves 
the  right  to  change,  inspect  and  supervise  to  the  extent  necessary  to  pro- 
duce the  result  intended  by  the  contract,  providing  the  plant  is  reasonably 
safe,  the  w^ork  is  lawful  and  is  n-ot  a  nusiance  when  completed  and  there 
is  no  interference  therewith  by  State  oflScers  which  results  in  injury. 
Hunt  V.  State,  15  C.  C.  145. 

The  State  is  liable  only  for  damages  caused  by  its  own  negligent 
acts,  or  to  put  the  statement  in  another  form,  where  damages  are  claimed 
for  leakage  from  the  canal,  it  is  not  liable  if  the  damages  claimed  to 
have  been  suffered  by  leakage  would  have  occurred  nothwithstanding  its 
negligence.     Cowries  v.  State,  15  C.  C.  287. 

Where  the  proof  clearly  shows  that  the  State  was  negligent  in  the  care 
of  the  canal  bank  and  that  water  came  through  the  break  and  actually 
invaded  the  trenches  and  works  of  the  claimant,  a  contractor  engaged 
in  building  a  sewer,  and  caused  him  considerable  damage,  the  claimant 
should  be  allowed  the  damages  which  he  has  proven  were  caused  thereby. 
Cowles  V.  State,  15  C.  C.  287. 

In  a  claim  for  damage  from  leakage,  where  it  appeared  that  former 
recoveries  had  been  had  for  the  same  alleged  negligence  on  the  part  of  the 
State,  and  the  Court  was  satisfied  that  the  claimant  had  not  exerted  him- 
self to  avoid  the  recurrence  of  damages,  and  where  the  testimony  was  of  a 
somewhat  general  nature  and  claimant's  books,  which  he  asserted  showed 
his  losses  in  rent,  were  not  in  court,  and  no  tenant  was  sworn  to  show  he 
had  moved  out  of  claimant's  premises  because  of  their  wet  condition,  and 
as  only  a  slight  expense  was  required  to  obviate  any  further  damage, 
Held,  That  an  award  for  a  small  sum  was  sufficient  to  cover  all  the 
damages  for  which  the  State  should  respond,  and  it  was  the  duty  of  the 
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flooded  by  a  dam  at  the  foot  of  said  lake  with  a  flow  line  ten  and  one- 
half  feet  above  the  apron  of  the  dam  and  the  State  paid  the  award:  Held, 
that  the  State  had  acquired  the  right  to  maintain  a  dam,  tlie  flow  line 
of  which  should  not  exceed  ten  and  one-half  feet  above  the  apron  of  the 
dam,  and  that  in  case  of  floods  raising  the  general  surface  of  the  lake  to 
a  higher  level,  the  State  was  not  liable.    Rowe  v.  State,  11  C.  C.  165. 

The  State  is  liable  for  the  damages  occasioned  by  the  escape  of  water 
from  the  canal  through  the  negligent  maintenance  of  the  walls  of  the 
canal,  even  though  the  damages  arise  in  the  course  of  the  excavation  of 
private  property  near  the  canal  for  the  purpose  of  building  and  even 
though  a  part  of  the  excavation  is  on  land  filled  in  which  formerly  formed 
a  part  of  a  canal  basin.     Duffy  v.  State,  11  C.  C.  182. 

Where  the  State  negligently  allows  water  to  escape  through  the  banks 
of  the  canal  so  as  injure  adjacent  property  it  is  liable  for  the  dam- 
ages occasioned.    Duffy  v.  State,  11  C.  C.  182. 

Where  the  State  negligently  allows  its  canal  banks  to  leak  and  thus 
injures  crops,  it  is  liable  for  the  damages  caused  thereby.  Fagan  y. 
State,  12  C.  C.  115. 

.Where  the  basis  of  the  claim  is  negligently  operating  canal  gates  so 
that  the  claimant's  land  was  flooded,  the  claimant  cannot  recover  unless 
he  establishes  a  want  of  that  care  of  action  which  the  state  owed  to  him. 
Harris  v.  State,  12  C.  C.  22. 

Where  the  State  n^ligently  turns  water  from  a  canal  into  a  creek  and 
thus  floods  private  land  adjacent  to  the  creek,  it  is  liable  for  the  damages 
caused  by  it  where  they  would  not  have  occurred  but  for  the  interven- 
tion of  the  State.    Harris  v.  State,  12  C.  C.  33. 

Where  damages  are  claimed  for  negligent  flooding  of  land  by  the  State 
arising  from  original  construction  of  the  canal  due  to  interference  of 
natural  drainage  for  which  compensation  was  or  is  presumed  by  lapse 
of  time  to  have  been  made,  they  must  be  separated  from  the  damage  due 
to  the  negligent  construction  or  maintenance  of  the  canal  resulting  in 
a  continuous  trespass.     Keith  v.  State,  12  C.  C.   144. 

WTiere  the  State  utilizes  a  creek  as  a  part  of  its  canal  system  and 
in  leaving  the  creek  discharges  in  a  negligent  manner  surplus  water 
of  the  canal  into  the  continuing  channel  of  the  creek,  it  is  liable  for  the 
damages  occasioned  thereby  to  property  bordering  upon  such  channel. 
Juckett  V.  State,  13  C.  C.  88. 

Where  a  claim  is  flled  to  recover  damages  occurring  from  the  alleged 
negligence  of  the  State,  its  officers  or  servants,  in  the  care  and  manage- 
ment of  the  canal,  and  where  there  is  a  conflict  of  testimony,  the  claim- 
ant ifl  bound  to  prove  by  a  fair  preponderance  of  evidence  that  the 
injury  was  caused  by  the  negligence  of  the  State.  Parker  v.  State,  13 
C.  C.   17. 

Negligence  on  the  part  of  the  State  in  the  alleged  flooding  of  land 
bordering  upon  a  canal  will  not  be  inferred  from  the  bare  fact  that 
before  certain  improvements  were  made  on  the  canal  the  land  was  dry 
and  that  after  the  improvements  the  land  was  wet,  it  being  necessary  to 
show  that  the  water  which  it  is  claimed  caused  the  damage  came  from 
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the  canal  and  was  due  to  the  State's  negligence.  Perkins  v.  State,  13 
C.  C.  96. 

Where  the  State  negligently  maintains  the  banks  of  its  canal  so  as  to 
allow  them  to  leak  and  discharge  water  upon  adjacent  property,  it  is 
liable  for  the  damages  occasioned  thereby.    Riggs  v.  State,  13  C.  C.  110. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  the  struc- 
tures and  a  loss  of  rents,  the  owner  of  the  premises  is  entitled  to  the 
cost  of  making  reasonable  repairs  to  put  his  premises  in  a  tenantable 
condition  and  to  the  loss  of  rents  occasioned  by  the  negligent  acts  of  the 
State.  In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in 
the  market  value  of  the  premises  in  addition  to  the  cost  of  making 
repairs  and  the  loss  of  rents.    Stevens  v.  State,  13  G.  G.  111. 

Where  claimant's  property  is  flooded  by  the  construction  of  a  coflfer- 
dam  by  a  contractor,  the  flooding  resulting  from  the  manner  in  which  the 
contractor  did  his  work  and  not  arising  necessarily  out  of  the  contract 
itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being  that 
of  an  independent  contractor  and  the  rule  being  well  settled  that  there 
is  no  liability  on  the  part  of  the  State  for  acts  similar  to  those  re- 
ferred to  where  it  enters  into  a  contract  with  a  competent  contractor, 
doing  an  independent  business,  who  agrees  to  furnish  materials  and 
labor  and  make  the  entire  improvement  according  to  specifications  pre- 
pared in  advance  for  a  lump  sum  or  its  equivalent,  even  when  it  reserves 
the  right  to  change,  inspect  and  supervise  to  the  extent  necessary  to  pro- 
duce the  result  intended  by  the  contract^  providing  the  plant  is  reasonably 
safe,  the  work  is  lawful  and  is  not  a  nusiance  when  completed  and  there 
is  no  interference  therewith  by  State  officers  which  results  in  injury. 
Hunt  V.  State,  15  C.  C.  145. 

The  State  is  liable  only  for  damages  caused  by  its  own  negligent 
acts,  or  to  put  the  statement  in  another  form,  where  damages  are  claimed 
for  leakage  from  the  canal,  it  is  not  liable  if  the  damages  claimed  to 
have  been  suffered  by  leakage  would  have  occurred  nothwithstanding  its 
negligence.     Cowles  v.  State,  15  G.  C.  287. 

Where  the  proof  clearly  shows  that  the  State  was  negligent  in  the  care 
of  the  canal  bank  and  that  water  oame  through  the  break  and  actually 
invaded  the  trenches  and  works  of  the  claimant,  a  contractor  engaged 
in  building  a  sewer,  and  caused  him  considerable  damage,  the  claimant 
should  be  allowed  the  damages  which  he  has  proven  were  cauaed  thereby. 
Gowles  V.  State,  15  C.  G.  287. 

In  a  claim  for  damage  from  leakage,  where  it  appeared  that  former 
recoveries  had  been  had  for  the  same  alleged  negligence  on  the  part  of  the 
State,  and  the  Gourt  was  satisfied  that  the  claimant  had  not  exerted  him- 
self to  avoid  the  recurrence  of  damages,  and  where  the  testimony  was  of  a 
somewhat  general  nature  and  claimant's  books,  w^hich  he  asserted  showed 
his  losses  in  rent,  were,  not  in  court,  and  no  tenant  was  sworn  to  show  he 
had  moved  out  of  claimant's  premises  because  of  their  wet  condition,  and 
as  only  a  slight  expense  was  required  to  obviate  any  further  damage, 
Held,  That  an  award  for  a  small  sum  was  sufficient  to  cover  all  the 
damages  for  which  the  State  should  respond,  and  it  was  the  duty  of  the 
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where  the  owner  objects  to  the  determination  thereof   by   this   court. 
Claimants'  remedy  lies  before  the  Comptroller  of  the  State,  and  if  a 
dispute  arises  about  the  value  of  claimants'  leasehold  interest,  it  must 
be  determined  in  the  Supreme  Court.    Taylor  v.  State,  15  C.  C.  306. 
Fowler  v.  State,  15  C.  C.  305. 

The  Legislature  has  no  power  to  create  a  court  wherein  suitors  are 
compelled  to  try  issues  without  consent  which  they  have  a  constitu- 
tional right  to  try  in  the  regular  courts  and  there  is  nothing  in  tlie 
act  creating  the  Court  of  Claims  which  indicates  an  intention  on  the  part 
of  the  Legislature  to  compel  suitors  to  try  issues  between  them  in  that 
court.    Taylor  v.  State,  15  C.  C.  305. 

While  jurisdiction  cannot  be  created  by  the  consent  of  parties  where 
the  Constitution  or  the  Legislature  has  not  conferred  it,  it  may  be 
waived  where  it  exists,  and  where  the  Constitution  confers  upon  cer- 
tain courts  jurisdiction  to  try  certain  issues  and  the  Legislature  confers 
upon  the  Court  of  Claims  jurisdiction  to  pass  upon  the  same  issues 
where  they  are  involved  in  a  claim  made  against  the  State,  the  parties 
may  waive  their  constitutional  right  to  have  the  issues  determined  in 
the  regular  courts  and  submit  themselves  to  the  jurisdiction  of  the  Court 
of  Claims.    Taylor  v.  State,  15  C.  C.  305. 

The  statutes  relating  to  the  Court  of  Claims  and  the  Barge  Canal  Act 
(L.  1903,  ch.  147,  §  4,  as  amended  by  L.  1908,  ch.  19^),  taken  together 
.  may  be  fairly  construed  to  mean  that  the  Legislature  intended  that 
where  all  the  parties  did  not  consent  to  have  their  respective  interests 
the  State  appropriated,  determined  by  the  Court  of  Claims,  a  gross 
award  should  be  made  for  the  aggregate  interests  and  then  the  parties 
should  be  remanded  to  the  regular  constitutional  courts  for  a  distribution 
between  them  of  their  respective  interests.    Taylor  v.  State,  15  C.  C.  305. 

Claimant  failed  to  file  notice  of  intention,  which  is  required  by  Section 
264  of  the  Code  of  Civil  Procedure  in  claims  other  than  for  the  appropria- 
tion of  land,  and  contended  that  no  such  notice  was  required  because  the 
alleged  damage  was  due  to  the  permanent  improvement  made  by  the 
State  in  constructing  a  dam  which  interfered  with  the  free  flow  of 
water  in  the  creek  and  caused  the  flooding. 

The  Court  held  that  the  service  of  the  notice  of  intention  is  jurisdic- 
tional and  cannot  be  waived.  The  jurisdiction  of  the  Court  of  Claims  to 
hear  any  claim  rests  upon  statute  and  in  this  instance  the  statute  says 
that  no  claim  shall  be  "  maintained  "  against  the  State  unless  such  a 
notice  has  been  filed.  This  language  goes  to  the  very  right  of  the 
claimant  to  maintain  the  action,  and  unless  the  notice  is  filed  the  Court 
has  no  jurisdiction  to  entertain  the  claim,  irrespective  of  any  question 
as  to  whether  or  not  the  attention  of  the  Court  was  called  to  the  failure 
to  file  it. 

Jurisdiction  cannot  be  conferred  by  the  mere  omission  of  the  Attorney- 
General's  oftice  to  make  the  objection  on  tlie  trial.  It  is  the  duty  of  the 
claimant  to  show  on  tlie  trial  that  everything  necessary  to  confer  juris- 
diction has  been  done.  In  this  case,  before  a  decision  had  been  made,  the 
Court's  attention  was  called  directly  to  the  fact  that  no  notice  of  inten- 
tion had  been  filed.     The  Court  having  actual  knowledge  that  an  act 
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necessary  to  confer  jurisdiction  had  been  omitted,  cannot  go  into  the 
merits,  but  must  dismiss  the  claim.    Butterfleld  v.  State,  16  C.  C.  24. 
Butterfield  v.  State,  16  C.  C.  (Court  of  Appeals)  308. 

The  claimant  rendered  certain  legal  services  and  incurred  certain 
expenses  in  investigation  and  in  preparation  for  the  trials  of  certain 
actions  growing  out  of  the  Great  Meadow  prison  investigation.  The 
claimant  contended  that  he  was  orally  designated  on  August  6,  1913, 
by  former  Governor  William  Sulzer,  under  and  by  virtue  of  section  8  of 
the  Executive  Law. 

The  right  of  the  claimant  to  recover  was  challenged  by  the  State  on 
various  grounds,  but  the  Court  did  not  find  it  necessary  to  pass  upon 
these  objections  because  it  reached  the  conclusion  that  it  had  no  juris- 
diction to  entertain  the  claim.  One  of  the  limitations  upon  the  jurisdic- 
tion of  the  Court  is,  that  it  shall  not  extend  to  any  claim  submitted  by 
law  to  any  other  tribunal  or  officer  for  audit  or  determination,  except 
where  the  claim  is  founded  upon  express  contract  and  has  been  in  whole 
or  in  part  rejected  by  such  tribunal  or  officer.  (See  section  264  of  the 
Code  of  Civil  Procedure.) 

Under  section  8  of  the  Executive  Law,  in  order  to  obtain  his  compen- 
sation and  expenses,  claimant  w^as  required  to  obtain  from  the  Governor 
an  order  and  from  the  Comptroller  a  warrant  before  the  Treasurer  was 
authorized  to  pay  him.  Upon  the  refusal  of  any  of  these  officers  to 
observe  the  statute  he  had  a  remedy  to  mandamus  to  compel  perform- 
ance, and  it  was  only  upon  their  rejection  of  the  claim  in  whole  or  in 
part  that  he  could  have  recourse  to  the  Court  of  Claims.  The  claim 
had  never  been  rejected  by  any  officer  of  the  State,  and  the  Court  of 
Claims  had  therefore  no  jurisdiction  to  pass  upon  the  same.  Whedon  v. 
State,  16  C.  C,  33. 

Where  no  appropriation  w^as  made  for  the  payment  of  the  salary  of  a 
member  of  a  state  commission,  the  comptroller  properly  refused  to  audit 
a  payroll  covering  such  period  for  the  reason  that  no  appropriation  ap- 
plicable thereto  had  been  made.  While  the  Court  of  Claims  '*  has  no 
jurisdiction  of  a  claim  submitted  by  law  to  any  other  tribunal  or  officer 
for  audit  or  determination  except  where  the  claim  is  founded  upon  express 
contract  and  such  claim,  or  some  part  thereof,  has  been  rejected  by  such 
tribunal  or  officer  "  (code  bf  civil  procedure,  sec.  264),  this  is  not  such  a 
claim.  The  comptroller  did  not  audit  the  claim  and  reject  it,  but  refused 
to  hear  it  because  no  money  had  been  appropriated  to  pay  it.  The  Court 
of  Claims  was  open  to  tliis  claimant  and  its  determination  was  based  on 
facts  adequate  to  sustain  the  award. 

O'Neil  V.  State,  17  C.  C.  (Court  of  Appeals) 305 

See  Munro  v.  State,  17  C.  C.  (Court  of  Appeals) 312 

Smith  V.  State,  17  €.  C 98 

KAHLEN,  CORNELIUS,  and  ano.  v.  STATE,  17  C.  C 103 

17  C.  C.   ((Vuirt  of  Appeals) 318 


KEITH,  GEORGE,  v.  STATE,  12  C.  C.  144. 
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KINGS  PARK  HOSPITAL. 

Munro  v.  State,  16  C.  C.  149. 

16  C.  C.  (Appellate  Division)  326. 

17  C.  C.  (Court  of  Appeals) 312 

KINZER  CONSTRUCTION  COMPANY  v.  STATE,  15  C.  C.  326. 
KIRBY,  GUSTAVUS  T.,  ▼.  STATE,  15  C.  C.  246. 
KLEINMEIER,  CHARLES  F.,  v.  STATE,  16  C.  C.  105. 
KLEINMEIER,  MABEL,  ▼.  STATE,  16  C.  C.  101. 
KLINE,  JAY  B.,  ▼.  STATE,  11  C.  C.  83. 
KLINE,  JAY  B.,  v.  STATE,  15  C.  C.  366. 
KNIGHT,  WILLIS  G.,  v.  STATE,  16  C.  C.  66. 

KONNER,  VICTORIA,  v.  STATE,  16  C.  C.  92. 

16  C.  C.  (Appellate  Division)  320. 

KUHN,  HENRY,  ET  AL.,  v.  STATE,  12  C.  C.  246. 
LABOR.    See  Contract;  Damage;  Highway. 

LANDLORD  AND  TENANT. 

Where  a  tenant  is  in  possession  of  land,  and  continues  in  possession 
without  written  notice  of  an  appropriation  and  by  agreement  with  proper 
State  officials,  sows  his  crops  and  is  prevented  from  harvesting  them  by 
a  notice  to  vacate,  he  is  entitled  to  recover  the  value  of  such  crops. 
Lynch  v.  State,  12  C.  C.  36. 

The  State  appropriated  for  the  purposes  of  the  new  Barge  canal  the 
property  of  D.  Before  the  appropriation  D  had  leased  the  property  to 
the  claimant,  B,  which  lease  w^as  duly  recorded  in  the  county  clerk's 
office  of  the  county  where  the  property  was  situated.  The  lease  had 
five  years  to  run  at  the  time  of  the  appropriation.  B,  the  lessee  and 
claimant,  was  in  the  possession  and  occupancy  of  the  property  when  it 
was  appropriated.  After  the  appropriation  the  State  made  a  settlement 
with  D,  the  owner  and  lessor,  paving  him  an  agreed  sum  for  the  property. 
B,  the  lessee,  in  possession  and  o*  cupancy  under  the  recorded  lease  was 
not  settled  with.  Held,  that  any  settlement  under  such  conditions,  with 
the  owner,  D,  by  the  State,  could  not  affect  the  rights  of  the  claimants, 
and  that  they  were  entitled  to  recover  the  value  of  their  lease  at  the 
time  of  the  appropriation.    Baker  and  n?io.  v.  State,  13  C.  C.  22. 

Where  a  lease  provides  for  the  ereoHoTi  of  structures  upon  land  by  a 
tenant  they  are  to  be  treated  in  condemnation  proceedings  as  realty 
where  they  form  a  part  of  the  realty  though  designated  in  the  lease  as 
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personal  property  removable  by  the  lessee  at  the  expiration  or  termina- 
tion of  the  lease. 

Rourk  V.  State,  15  C.  C.  285. 
Cole  V.  State.  15  C.  C.  285. 

Where  the  owner  of  land  appropriated  by  the  State  has  made  a  settle- 
ment with  the  State  through  the  State  appraiser  as  to  the  compensation 
to  be  paid  him  which  has  however  not  been  paid,  and  one  claiming  to 
have  been  the  lessee  of  the  premises  at  the  time  of  the  appropriation  files 
a  claim  to  have  the  amount  of  his  damages  determined,  his  remedy 
is  against  the  fund  created  by  the  settlement  and  not  against  the  State. 
Moroney  v.  State,  15  C.  C.  231. 

The  Court  of  Claims  has  no  jurisdiction  to  determine  a  dispute  as  to 
the  validity  of  a  lease  or  the  amount  of  the  damages  to  a  tenant  where 
the  owner  of  the  land  appropriated  has  made  a  settlement  with  the 
State  through  the  State  appraiser  and  has  not  been  paid  and  has  not 
been  made  a  pai'ty  to  the  proceeding  and  has  not  consented  to  have  the 
issues  between  him  and  his  tenant  passed  upon  by  the  court.  Where, 
however,  in  such  a  case  the  owner  is  made  a  party  to  the  proceeding 
brought  by  the  tenant  and  consents  to  have  the  issues  between  him 
and  his  tenant  determined,  the  court  has  jurisdiction  to  pass  upon  the 
issues  involved  between  them.    Moroney  v.  State,  15  C.  C  231. 

Where  the  owner  of  property  and  his  tenant's  assignee  appeared  in 
court  and  consented  that  their  respective  claims  against  the  State  and 
each  other  be  determined.  Held,  that  the  owner  was  entitled  to  the  value 
of  the  premises  less  the  value  of  the  lease,  and  the  lessee's  assignee  was 
entitled  to  the  value  of  the  leasehold,  which  as  no  witnesses  were  produced 
by  the  State,  was  estimated  to  be  the  difference  between  the  rental  value, 
as  testified  by  the  claimants'  witnesses,  for  the  unexpired  term  over  and 
above  the  rent  reserved,  deducting  the  water  tax  which  the  lessee  was 
obliged  to  pay.  Riley  v.  State,  15  C.  C.  277. 
Osley  V.  State,  15  C.  C.  277. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the 
buildings  at  the  expiration  of  the  lease,  Held,  that  the  interest  of  the 
tenants  is  the  market  value  of  their  lease,  taking  into  account  all  of  its 
items,  including  the  buildings  and  any  other  property  in  the  nature  of 
realty  they  had  attached  to  the  soil.  The  award  to  the  owner  is  for  the 
value  of  the  fee,  which  includes  structures  in  the  nature  of  realty  attached 
to  the  soil.  Ihe  compensation  awarded  for  the  fee  must  include  an 
amount  sufficient  to  compensate  the  tenants  for  the  value  of  their  lease 
including  the  buildings  and  other  property  in  the  nature  of  realty  they 
had  placed  upon  the  land.  The  difference  between  the  market  value  of 
the  fee  and  the  market  value  of  the  lease,  taking  all  the  elements  into 
account  will  measure  the  compensation  of  the  owner.  The  balance  will 
be  the  compensation  to  which  the  tenants  are  entitled. 
Rourk  V.  State,  15  C.  C.  285. 
Cole  V.  State,  15  C.  C.  285. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  right  to  remove  the  build- 
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ings  at  the  expiration  of  the  lease:  Jieldf  that  as  between  the  owner 
and  the  tenant  the  buildings  are  to  be  regarded  as  personal  property, 
but  as  between  the  State  and  the  parties,  they  are  to  be  treated  as  a  part 
of  the  realty.    Rourk  v.  State,  15  C.  C.  285. 

Where  the  State  appropriated  land  upon  which  were  buildings,  erected 
by  tenants  under  a  lease  whereby  they  had  the  riglit  to  remove  the  build- 
ings at  the  expiration  of  the  lease,  Held,  that  the  awards  are  made  upon 
the  express  consent  of  the  parties  that  the  Court  of  Claims  might  deter- 
mine the  interests  of  each.    Rourk  v.  State,  15  C.  C.  285. 

Cole  V.  State,  15  C.  C.  285. 
The  Court  of  Claims  is  without  jurisdiction  to  apportion  the  share  of 
an  award  to  the  owner  wiiich.  should  be  paid  to  ea«h  of  the  tenants 
where  the  owner  objects  to  the  determination  thereof  by  this  court. 
Claimants'  remedy  lies  before  the  Comptroller  of  the  State,  and  if  a 
dispute  arises  about  the  value  of  claimants'  leasehold  interest,  it  must 
be  determined  in  the  Supreme  Court.    Taylor  v.  State,  15  C.  C.  305. 

Fowler  v.  State,  15  C.  C.  305. 

McFadden  v.  State,  15  C.  C.  305. 

Wliere  the  State  appropriates  a  block,  part  of  which  is  occupied  by 

tenants  in  possession  under  a  written  lease,  the  total  amount  of  damages 

for  which  the  State  is  liable  is  the  market  value  of  the  premises,  out 

of  which  must  come  the  leasehold  interest.    Taylor  v.  State,  15  C.  C.  305. 

McFadden  v.  State,  15  C.  C.  305. 

Fowler  v.  State,  15  C.  C.  305. 

LAND  OFFICE,  COMMISSIONERS  OF.    See  Grant. 

LANE  BROTHERS  CO.  v.  STATE,  16  C.  C.  238. 

LANG,  MARY  L.,  v.  STATE,  13  C.  C.  3. 

LASHER,  HENRY  M.,  v.  STATE,  11  C.  C.  128. 

LATTIN'S  GUARD  GATE. 

I.  M.  Ludington  Sons,  Inc.,  v.  State,  16  C.  C.  175. 

LEAKAGE,  OVERFLOW  AND  FLOODING. 

Where  the  State  of  New  York  built  a  canal  in  the  vicinity  of  the 
claimant's  property  years  ago  but  abajidone<i  this  canal  and  constructed 
a  new  one,  and  in  the  construction  of  said  new  canal  cut  oflF  certain 
pipes  that  were  laid  across  tlie  claimant's  land  from  the  old  canal  to 
the  present  Eric  c^uiaJ,  and  by  reason  of  the  cutting  off  of  the  said 
pipes  the  claimant's  property  was  Hooded:  Held^  that  the  State  had  a 
right  in  the  construction  of  the  new  canal  to  sever  these  pipes  and  that 
it  was  not  liable  for  any  damage  that  might  be  done  thereby  to  the 
claimant's  property  and  that  the  claim  should  be  dismissed.  Mclntyre 
V.  State,  11  C.  C.  25. 

Freer  v.  State,  1 1  C.  C.  9. 

Where  a  permanent  easement  to  Hood  land  has  been  acquired  under  the 
Revised  Statutes  (§§  4S,  52),  Laws  1S30,  chapter  293,  and  Laws  1866, 
chapter  836,  any  claim  for  damages  resulting  from  the  flooding  was  not 
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revived  by  Laws  1870|  chapter  321,  which  applied  only  to  a  class  of 
claims  which  had  not  been  provided  for  previously.  Ely  v.  State,  11 
C.  C.  65;  Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 

The  State  must  respond  in  damages  where  it  negligently  turns  water 
upon  the  land  of  another  which  water  without  the  intervention  of  the 
State  would  not  find  its  way  there  naturally  and  thereby  causes  dam- 
age, but  where  the  State  turns  water  upon  the  land  of  another,  which 
land  was  flooded  and  damaged  previously  from  natural  causes,  the  State 
is  not  liable  where  all  of  the  damages  were  occasioned  before  the 
State's  trespass,  even  though  without  legal  right  it  mingles  the  surplus 
water  from  the  canal  with  the  flood  water.  If  the  State  negligently 
turns  water  from  a  feeder  upon  the  land  of  another  where  it  mingles 
with  flood  waters  from  a  creek  and  the  combined  waters  cause  damages 
the  State  is  not  liable  for  all  of  the  damages  occasioned  but  only  for 
such  portion  as  it  actually  causes.    Ostrander  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  V.  State,  11  C.  C.  72. 

Post  V.  State,  11  C.  C.  72. 

Where  the  State  constructs  a  feeder  utilizing  a  creek  for  a  portion  of 
the  way  as  a  part  of  the  feeder  and  connects  three  separate  ^'atersheds, 
negligently  permits  gates  at  the  head  of  the  feeder  to  become  out  of 
repair  so  as  to  allow  water  to  escape  through  or  under  them,  and 
allows  the  banks  of  the  feeder  to  become  depressed  in  places  and  out  of 
repair,  it  is  liable  for  damages  occasioned  by  flooding  due  to  its  negli- 
gent acts.     Ostrander,  J.  X.,  v.  State,  11  C.  C.  175. 

Ostrander,  Charles,  v.  State,  11  C.  C.  72. 

Acer  v.  State,  11  C.  C.  72. 

Post  V.  State,  11  C.  C.  72. 

Where  the  State  without  legal  right  turns  water  upon  the  land  of 
another  causing  all  the  damages  and  subsequently'  other  water  from 
natural  sources  mingles  with  those  of  the  State,  the  State  must  respond 
for  all  of  the  damages  as  the  sole  source  of  damage.  Where  all  the  dam- 
age to  land  occurs  from  natural  causes  resulting  from  the  overflow  of 
a  creek  the  State  is  not  liable  for  any  damages  though  wuthout  legal  right 
it  mingles  with  the  flood  surplus  water  from  the  canal.  \Miere  part  of 
the  damages  resulting  from  flooding  are  occasioned  by  water  which  the 
State  without  legal  right  turns  upon  the  land  of  another  and  part  are 
due  to  the  natural  overflow  of  a  creek,  the  State  is  liable  only  for  such 
portion  of  the  damages  as  it  actually  occasions. 

Carhart  v.  State,  11  C.  C.  128. 

Lasher  v.  State,  11  C.  C.  128. 

Cook  V.  State,  11  C.  C.  128. 

Negligence  in  discharging  surplus  water  of  canal  into  creek  and  flood- 
ing land  thereby,  see  Carhart  v.  State,  11  C.  C.  128. 

Lasher  v.  State,  11  C.  C.  128. 

Cook  v.  State,  11  C.  C.  128. 

When  in  1880  the  State  constructed  a  dam  at  the  foot  of  Sixth  lake  and 
the  owners  of  land  flooded  filed  a  claim  against  the  State,  and  an  award 
was  made  against  the  State  for  the  flooding  of  all  lands  that  would  be 
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flooded  by  a  dam  at  the  foot  of  said  lake  with  a  flow  line  ten  and  one- 
half  feet  above  the  apron  of  the  dam  and  the  State  paid  the  award :  Held, 
that  the  State  had  acquired  the  right  to  maintain  a  dam,  tlie  flow  line 
of  which  should  not  exceed  ten  and  one-half  feet  above  the  apron  of  the 
dam,  and  that  in  case  of  floods  raising  the  general  surface  of  the  lake  to 
a  higher  level,  the  State  was  not  liable.    Rowe  v.  State,  II  C.  C.  165. 

The  State  is  liable  for  the  damages  occasioned  by  the  escape  of  water 
from  the  canal  through  the  negligent  maintenance  of  the  walls  of  the 
canal,  even  though  the  damages  arise  in  the  course  of  the  excavation  of 
private  property  near  the  canal  for  the  purpose  of  building  and  evexi 
though  a  part  of  the  excavation  is  on  land  filled  in  which  formerly  formed 
a  part  of  a  canal  basin.     Duffy  v.  State,  II  C.  C.  182. 

Where  the  State  negligently  allows  water  to  escape  through  the  banks 
of  the  canal  so  as  injure  adjacent  property  it  is  liable  for  the  dam- 
ages occasioned.    Duffy  v.  State,  11  C.  C.  182. 

Where  the  State  negligently  allows  its  canal  banks  to  leak  and  thus 
injures  crops,  it  is  liable  for  the  damages  caused  thereby.  Fagan  v. 
State,  12  C.  C.  115. 

.Wliere  the  basis  of  tlie  claim  is  negligently  operating  canal  gates  so 
that  the  claimant's  land  was  flooded,  the  claimant  cannot  recover  unless 
he  establishes  a  want  of  that  care  of  action  which  the  state  owed  to  him. 
Harris  v.  State,  12  C.  C.  22. 

Where  the  State  negligently  turns  water  from  a  canal  into  a  creek  and 
thus  floods  private  land  adjacent  to  the  creek,  it  is  liable  for  the  damages 
caused  by  it  where  they  would  not  have  occurred  but  for  the  interven- 
tion of  the  State.    Harris  v.  State,  12  C.  C.  33. 

Where  damages  are  claimed  for  negligent  flooding  of  land  by  the  State 
arising  from  original  construction  of  the  canal  due  to  interference  of 
natural  drainage  for  which  compensation  was  or  is  presumed  by  lapse 
of  time  to  have  been  made,  they  must  be  separated  from  the  damage  due 
to  the  negligent  construction  or  maintenance  of  the  canal  resulting  in 
a  continuous  trespass.     Keith  v.  State,  12  C.  C.   144. 

Where  the  State  utilizes  a  creek  as  a  part  of  its  canal  system  and 
in  leaving  the  creek  discharges  in  a  negligent  manner  surplus  water 
of  the  canal  into  the  continuing  channel  of  the  creek,  it  is  liable  for  the 
damages  occasioned  thereby  to  property  bordering  upon  such  channel. 
Juckett  V.  State,  13  C.  G.  88. 

Where  a  claim  is  filed  to  recover  damages  occurring  from  the  alleged 
negligence  of  the  State,  its  officers  or  servants,  in  the  care  and  manage- 
ment of  the  canal,  and  where  there  is  a  conflict  of  testimony,  the  claim- 
ant is  bound  to  prove  by  a  fair  preponderance  of  evidence  that  the 
injury  was  caused  by  the  negligence  of  the  State.  Parker  v.  State,  13 
C.  C.   17. 

Negligence  on  the  part  of  the  State  in  the  alleged  flooding  of  land 
bordering  upon  a  canal  will  not  be  inferred  from  the  bare  fact  that 
before  certain  improvements  were  made  on  the  canal  the  land  was  dry 
and  that  after  the  improvements  the  land  was  wet,  it  being  necessary  to 
show  that  the  water  which  it  is  claimed  caused  the  damage  came  from 
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the  canal  and  was  due  to  the  State's  negligence.  Perkins  v.  State,  13 
C.  C.  96. 

Where  the  State  negligently  maintains  the  banks  of  its  canal  so  as  to 
allow  them  to  leak  and  discharge  water  upon  adjacent  property,  it  is 
liable  for  the  damages  occasioned  thereby.    Riggs  v.  State,  13  C.  C.  110. 

Where  premises  in  a  somewhat  deteriorated  condition  are  flooded 
through  the  negligent  acts  of  the  State  causing  damages  to  l^e  struc- 
tures and  a  loss  of  rents,  the  owner  of  the  premises  is  entitled  to  the 
cost  of  making  reasonable  repairs  to  put  his  premises  in  a  tenantable 
condition  and  to  the  loss  of  rents  occasioned  by  the  negligent  acts  of  the 
State.  In  such  a  case  the  owner  is  not  entitled  to  the  diminution  in 
the  market  value  of  the  premises  in  addition  to  the  cost  of  making 
repairs  and  the  loss  of  rents.    Stevens  v.  State,  13  G.  C.  111. 

WTiere  claimant's  property  is  flooded  by  the  construction  of  a  coffer- 
dam by  a  contractor,  the  flooding  resulting  from  the  manner  in  which  the 
contractor  did  his  work  and  not  arising  necessarily  out  of  the  contract 
itself,  the  contractor  and  not  the  State  is  liable,  his  relation  being  that 
of  an  independent  contractor  and  the  rule  being  well  settled  that  there 
is  no  liability  on  the  part  of  the  State  for  acts  similar  to  those  re- 
ferred to  where  it  enters  into  a  contract  with  a  competent  contractor, 
doing  an  independent  business,  who  agrees  to  furnish  materials  and 
labor  and  make  the  entire  improvement  according  to  specifications  pre- 
pared in  advance  for  a  lump  sum  or  its  equivalent,  even  when  it  reserves 
the  right  to  change,  inspect  and  supervise  to  the  extent  necessary  to  pro- 
duce the  result  intended  by  the  contract,  providing  the  plant  is  reasonably 
safe,  the  work  is  lawful  and  is  not  a  nusiance  when  completed  and  there 
is  no  interference  therewith  by  State  officers  which  results  in  injury. 
Hunt  v.  State,  15  C.  C.  145. 

The  State  is  liable  only  for  damages  caused  by  its  own  negligent 
acts,  or  to  put  the  statement  in  another  form,  where  damages  are  claimed 
for  leakage  from  the  canal,  it  is  not  liable  if  the  damages  claimed  to 
have  been  suffered  by  leakage  would  have  occurred  nothwithstanding  its 
negligence.    Cowles  v.  State,  15  C.  C.  287. 

Where  the  proof  clearly  shows  that  the  State  was  negligent  in  the  care 
of  the  canal  bank  and  that  water  came  through  the  break  and  actually 
invaded  the  trenches  and  works  of  the  claimant,  a  contractor  engaged 
in  building  a  sewer,  and  caused  him  considerable  damage,  the  claimant 
should  be  allowed  the  damages  which  he  has  proven  were  caused  thereby. 
Cowles  V.  State,  15  C.  C.  287. 

In  a  claim  for  damage  from  leakage,  where  it  appeared  that  former 
recoveries  had  been  had  for  the  same  alleged  negligence  on  the  part  of  the 
State,  and  the  Court  was  satisfied  that  the  claimant  had  not  exerted  him- 
self to  avoid  the  recurrence  of  damages,  and  where  the  testimony  was  of  a 
somewhat  general  nature  and  claimant's  books,  which  he  asserted  showed 
his  losses  in  rent,  were  not  in  court,  and  no  tenant  was  sworn  to  show  he 
had  moved  out  of  claimant's  premises  because  of  their  wet  condition,  and 
as  only  a  slight  expense  was  required  to  obviate  any  further  damage, 
Beldf  That  an  award  for  a  small  sum  was  sufficient  to  cover  all  the 
damages  for  which  the  State  should  respond,  and  it  was  the  duty  of  the 
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Claimant  to  u-se  all  reasonable  measures  to  reduce  his  damages  as  much 
as  possible.    Stevens  v.  State,  15  C.  C.  301. 

Where  it  appears  that  a  culvert  for  carrying  away  waters  of  a  stream 
in  times  of  flood  was  not  improperly  constructed,  and  that  it  was  of 
sufficient  capacity  to  take  care  of  all  ordinary  rains  and  such  as  naturally 
would  be  expected  in  the  locality,  the  State  is  not  liable  for  damages 
resulting  from  the  failure  of  the  culvert  to  carry  off  the  water  resulting 
from  the  fall  of  rain  during  an  unusual  storm.  New  England  Brick 
Co.  V.  State,   15  C.  C.  313. 

Where  it  appears  that  a  culvert  for  carrying  off  the  waters  of  a  stream 
in  times  of  flood  has  been  kept  free  and  clear  of  obstructions  by  the 
State,  and  it  further  appears  that  the  claimant  has  been  in  the  habit  of 
dumping  refuse  wood  and  brick  on  the  banks  of  the  creek,  a  portion  of 
which  during  an  unusual  storm  washed  down  stream  against  the  culvert, 
the  State  cannot  be  held  liable  for  damages  resulting  to  the  claimant 
from  flooding  of  the  claimant's  premises,  due  to  the  choking  of  the  cul- 
vert by  the  washing  down  of  the  material  against  it.  New  England 
Brick  Co.  v.  State,  16  C.  C.  313. 

The  word  "  appropriation  "  has  a  varying  meaning  but  it  cannot  be 
interpreted  to  include  a  case  of  temporary  or  occasional  flooding  arising 
from  an  improvement  constructed  on  a  stream  below  the  point  of  flooding. 
The  exception  of  cases  where  the  State  has  made  an  appropriation  of 
land  is  due  to  the  fact  that  the  appropriation  is  the  act  of  the  State 
itself;  it  has  full  knowledge  of  the  facts,  and  therefore  no  notice  of 
intention  is  necessarv.     Butterfield  v.  "State,  16  C.  C.  24. 

Claimants  ask  to  recover  damages  for  the  loss  of  the  use  of  about 
thirty  acres  of  agricultural  land,  the  contention  being  that  this  land 
was  made  too  wet  for  cultivation  and  pasturage  by  reason  of  water 
from  the  P>ie  Canal  seeping  from  said  canal  and  flowing  down  said 
lands  and  covering  them  with  water.  Held,  that  the  evidence  failed  to 
show  that  the  damage  claimed  during  the  year  1912  was  caused  by 
seepage.    'Ryder  v.  St^te,  16  C.  C.  30. 

The  Court  held  that  nee'lieence  on  the  part  of  the  State  will  not  be 
inferred  from  the  bare  fact  that  before  certain  improvements  were  made 
on  the  canal  the  land  was  dry,  and  that  after  the  improvements  the  land 
was  wet,  it  being  necessary  to  show  that  the  water  which  it  is  claimed 
caused  the  damage  came  from  the  canal  and  was  due  to  the  State's 
negligence. 

Claimant  also  contended  that  at  some  prior  time  the  State  opened 
up  ditches  across  this  land  to  carry  off  seepage  from  the  canal.  Tlie 
Court  held  that  if  such  seepage  no  longer  existed  there  was  no  obligation 
upon  the  State  to  maintain  the  ditchc  s.    Winn  v.  State,  16  C.  C.  31. 

Where  claimant  demands  damages  alleged  to  have  been  caused  by 
leakage  from  the  canal,  the  burden  is  on  him  to  show  that  the  water 
causing  the  damage  came  from  the  canal.  Claimant  does  not  establish 
his  cause  of  action  simply  by  showing  that  his  land  is  dry  when  water 
is  out  of  the  canal  and  wet  when  water  is  in  the  canal.  Pronath  v. 
State,  16  C.  C.  46. 
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In  a  claim  for  damages  for  flooding  in  1005,  the  claimant's  evidence 
was  the  testimony  of  witnesses  taken  in  1003  as  to  the  flooding  of  the 
same  premises  in  1002.  The  Court  held  that'  the  burden  was  upon  the 
claimant  to  show  that  the  damage  was  caused  through  the  negligence  of 
the  State,  and  that  the  claimant  could  not  meet  and  overcome  that 
burden  by  evidence  of  what  took  place  in  1002;  conditions  might  be 
entirely  different  in  1005  than  in  1002.  It  was  also  held  that  if  the 
rainfall  in  the  natural  watershed  of  the  creek  which  was  alleged  to 
have  overflowed  was  sufficient  to  cause  the  creek  to  overflow  its  banks 
and  flood  claimant's  farm,  irrespective  of  any  other  cause,  then  it  is 
immaterial  what  the  State  did.    Acer.  v.  State,  16  C.  C.  50. 

The  State,  under  certain  legislative  acts,  erected  a  dyke  on  the  south 
side  of  the  Chemung  river  in  the  city  of  Corning  along  a  portion  of 
claimant's  farm.  During  the  periods  of  heavy  spring  and  fall  floods  the 
water  had  previously  overflowed  the  south  bank,  but  the  dyke  since  its 
erection  had  conflned  the  water  to  the  river  channel  thus  causing  it  to 
run  more  swiftly.  This  condition  piled  up  a  gravel  island  or  bar  below 
the  end  of  the  dyke  and  caused  a  gradual  change  of  current  in  the 
river.  The  bank  on  the  north  side  of  the  river  being  high,  the  water 
crowded  towards  the  south  bank  and  slowly  cut  a,way  .  the  low  slope, 
later  the  normal  bank  and  Anally  the  tillable  land  beyond.  The  portion  of 
the  farm  beyond  the  end  of  the  dyke,  about  thirty-five  acres  in  extent, 
was  subjected  to  considerable  current  when  the  water  was  high,  which 
current  washed  away  the  top  soil.  Because  of  this  condition  this  part 
of  the  farm  several  years  ago  was  turned  into  a  meadow  and  finally 
into  a  pasture. 

The  cutting  of  the  high  bank  commenced  in  1001  but  the  notice  of 
intention  to  file  the  claim  was  not  filed  until  March  15,  1012.  The  Court 
held  that  the  State  had,  by  the  faulty  design  and  construction  of  the 
dyke,  interfered  with  the  natural  channel  and  flow  of  the  river,  that  the 
State  may  or  may  not  have  owed  a  duty  to  build  a  dyke,  but,  having 
built  it,  the  State  must  assume  any  damages  arising  from  the  failure 
to  build  it  properly,  but  that  inasmuch  as  the  notice  of  intention  was 
not  filed  until  March  15,  1012,  the  claimant  could  recover  only  those 
damages  which  had  occurred  from  September  15,  1011. 

It  was  held  that  the  measure  of  damage  to  claimant  because  of  the 
cutting  off  of  her  land  by  the  river  was  the  depreciation  in  the  fair 
market  value  of  her  farm  between  September  15,  1011,  and  the  date 
of  the  trial;  that  in  addition  the  claimant  was  entitled  to  the  annual 
rental  value  of  the  said  thirty-five  acre  piece  less  the  rental  value  for 
the  purposes  for  which  it  could  now  reasonably  be  used  in  the  course  of 
good  husbandry,  being  subject  to  such  a  current. 

The  balance  of  claimant's  farm  was  flooded  by  back  water,  but  the 
Court  found  that  this  back  water  condition  was  present  before  the 
dyke  was  constructed  and  no  award  was  made  for  any  damage  for  such 
back  water  flooding.     Park  v.  State,  16  C.  C.  132. 

The  state  built  a  dam  across*  the  Hudson  river  at  Crocker's  Reefs 
near  Fort  Miller  and  constructed  a  Barge  canal  section  around  the  reefs 
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and  adjacent  to  claimant's  premises.  In  the  construction  of  said  section 
the  state  excavated  a  cut  through  a  natural  ledge  of  rock  which  was  so 
located  as  to  prevent  any  water  from  that  section  of  the  canal,  or  the 
vicinity  north  of  said  ledge,  reaching  claimant's  premises.  Near  the 
southerly  end  of  the  said  section  the  state  erected  a  lock  and  gates.  On 
March  27,  1913,  the  lock  gates  were  and  had  been  for  many  months 
closed  and  imequipped  with  operating  machinery,  and  they  could  not  be 
opened  to  permit  the  flow  of  water  into  the  river  below.  Some  years 
before  the  state  had  erected  a  dike  across  the  canal  near  the  northerly  end 
of  said  section  and  southerly  of  the  intake  thereto  from  the  river.  At  the 
westerly  end  of  the  dike  the  state,  during  the  construction  of  the  canal, 
had  permitted  a  depression  to  be  created  and  to  continue  near  and  around 
the  point  of  contact  of  the  dike  with  the  westerly  canal  bank,  so  that  the 
said  bank  was  depressed  there  to  an  elevation  lower  than  the  top  of  the 
dike  and  lower  than  the  adjacent  bank  of  the  canal  above  and  below  it. 
The  banks  of  the  canal  south  of  the  dike  were  lower  than  the  banks  north 
thereof.  The  premises  of  the  claimant  were  also  lower  than  the  adjacent 
banks  of  the  canal  southerly  of  the  dike,  This  dike  was  the  only  barrier 
or  protection  provided  by  the  state,  or  existing,  to  prevent  the  w^ater  of 
the  river,  and  of  the  canal  above  the  dike,  invading  that  portion  of  the 
canal  to  the  south  thereof  and  overflowing  the  banks  of  the  canal  and 
damaging  the  claimant's  premises.  The  plans  which  the  state  had  adopted 
for  this  portion  of  the  canal  system  provided  for  the  erection  at  the  cut 
through  the  rock  ledge  of  a  permanent  guard-gate  of  an  elevation  higher 
than  the  top  of  said  dike,  and  of  an  admittedly  safe  and  proper  type  and 
character.  The  state  omitted  to  erect  said  guard-gate  but  instead  f<»r 
about  six  years  relied  solely  on  the  dike  for  protection  to  the  canal  and 
properties  below.  Tlie  Hudson  river  in  this  vicinity  was  subject,  in  times 
of  storm  and  freshet,  to  occasional  floods  which  raised  the  waters  of  the 
river  to  a  much  higher  elevation  than  during  times  of  its  ordinary  flow, 
and  which,  at  various  times  prior  to  the  erection  of  said  dam  and  the 
operations  of  the  state  had  raised  the  river  thereat  to  an  elevation  higher 
than  the  elevation  of  the  top  of  the  dike,  and  higher  than  the  banks  of  the 
canal  southerly  of  and  below  same.  The  state  and  its  officers  were 
familiar  with  the  foregoing.  On  March  27,  1913,  after  a  long  period  of 
rain,  there  was  a  freshet  in  the  river  of  a  volume,  elevation  and  character 
occasionally,  though  not  frequently,  experienced  there.  The  water  was 
raised  by  the  dam  and  flowed  through  said  canal  to  the  dike,  over  and 
around  the  end  of  the  latter,  and  over  the  canal  bank  at  and  through 
said  depression,  resulting  in  the  undermining  and  destruction  of  the  dike. 
The  water  then  rushed  down  the  canal  to  the  lock  gates  at  the  lower  end 
of  the  latter;  and  same  being  closed  and  the  valves  becoming  obstructed 
by  debris,  it  was  intercepted  and  backed  up,  filling  the  canal.  As  the 
water  above  the  dam  was  of  a  higher  elevation  than  the  banks  below  the 
site  of  the  dike  and  adjacent  to  the  claimant's  premises  it  overflowed 
the  s^id  banks  and  did  serious  damage  to  the  premises  and  personal 
property  of  the  claimant. 
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The  Court  found  that  the  flood  in  question  would  not  have  damaged  the 
claimant's  premises  had  it  not  been  for  the  artificial  construction  effected 
by  the  state  in  constructing  the  canal  channel  from  the  Hudson  river  above 
the  dam,  through  the  natural  rocky  barrier,  to  and  along  the  premises 
of  the  claimant. 

The  Court  also  found  that  the  1913  flood,  though  of  unusual  volume, 
was  no  greater  than  several  which  had  preceded  it  during  the  previous 
fifty  years,  and  in  fact  was  exceeded  in  volume  and  magnitude  by  the 
1869  flood. 

The  Court  held  that  in  carrying  out  its  barge  canal  construction  work 
at  this  point  and  in  leading  the  water  in  the  river  into  such  close 
proximity  to  the  claimant's  property,  which  it  could  not  have  otherwise 
reached,  the  state  was  boimd  to  use  reasonable  care  to  prevent  damage  to 
the  claimant;  that  reasonable  precautions  and  due  care  in  guarding  the 
claimant  from  harm  included  the  erection  of  such  structures  as  would  pro- 
tect the  claimant  against  such  flood  and  freshet  conditions  as  reasonably 
might  be  apprehended  or  expected;  and  that  the  state  had  failed  in  this 
duty,  as  a  consequence  of  which  negligence  the  damage  to  the  claimant 
occurred,  for  which  the  state  must  pay. 

The  Court  made  an  award  of  $3,690.87.  Fort  Miller  Pulp  and  Paper 
Co.  V.  State,  17  C.  C 46 

During  the  first  five  days  of  December,  1915,  a  drainage  conduit,  pass- 
ing through  claimant's  premises,  used  to  drain  the  weighlock  in  the  city 
of  Syracuse,  leaked  and  discharged  water  into  the  cellars  of  certain  build- 
ings of  claimants.  This  claim  is  for  damage  to  the  cellar  floor,  foun- 
dation walls,  other  walls  and  ceilings  of  the  buildings.  The  buildings  are 
rather  old  and  the  conduit  has  been  there  a  great  many  years.  Witnesses 
testified  to  paint  being  on  the  insides  or  faces  of  some  of  these  cracks, 
showing  that  these  cracks  were  old  cracks  and  had  been  there  prior  to 
the  last  painting  of  the  walls. 

The  Court  held  that  if  the  buildings  had  been  new,  the  leaking  of  great 
volume  and  the  cracks  recent,  it  miglit  be  found  differently,  but  with  the 
conduit  in  place  and  in  operation  for  such  a  great  number  of  years,  the 
buildings  so  old,  the  leakage  having  small  volume  and  substantially  no 
current,  the  Court  could  not  regard  the  condition  of  the  walls  as  an  en- 
tirely recent  one,  nor  the  cause  of  that  condition  the  leakage  from  the 
conduit  during  the  days  mentioned. 

Tlie  claim  was  accordingly  dismissed.    Weinheimer  v.  State,  17  C.  C . .     52 

The  state  constructed  in  1840  as  part  of  the  canal  system  an  aqueduct 
at  Durhamville,  X.  Y.,  for  the  purpose  of  carrying  the  Erie  canal  over 
Oneida  creek  at  that  point,  the  creek  being  carried  under  the  canal 
through  a  culvert.  The  claimant's  factory  was  about  three  miles 
up-stream.  A  flood  occurred  in  December,  1901,  damaging  claimant's 
property.  The  claimant  alleges  that  it  was  the  aqueduct  that  set  back  the 
flood  waters  upon  its  property.  There  were  other  obstructions  in  the 
creek  betw-een  Durhamville  and  claimant's  factory,  including  a  railroad 
embankment  with  two  culverts.  Wlien  the  flood  waters  in  December,  1901, 
reached  the  railroad  culverts,  they  overflowed  the  natural  channel  of  the 
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stream  before  they  could  find  exit  through  these  culverts,  and  set  back 
the  waters  upon  claimant's  factory;  but  it  was  claimed  that  if  the  culvert 
at  Durhamville  had  been  of  sufficient  capacity  to  carry  off  all  water 
reaching  it,  the  railroad  culvert  would  have  been  sufficient  to  carry  all 
the  water  reaching  it.  Tlie  Durhamville  aqueduct,  including  the  culvert 
and  the  contiguous  embankment,  was  at  the  time  of  the  flood  in  Decem- 
ber, 1901,  precisely  in  the  same  condition  as  when  originally  built  in  1840. 

The  Court  held,  that  whether  the  flooding  of  claimant's  premises  was 
due  to  the  Durhamville  aqueduct  or  to  the  other  obstructions  in  the 
stream  with  which  the  state  had  nothing  to  do,  the  fact  that  the  state 
for  more  than  sixty  years  before  this  flood,  had  maintained  the  aqueduct 
at  its  then  condition,  relieved  it  from  any  responsibility  whatever  from 
resulting  floods.  The  damages  are  alleged  to  have  been  caused  by  the 
state's  failure  to  construct  an  adequate  culvert  in  the  Durhamville 
aqueduct,  so  that  it  became  a  dam  in  high  water.  The  aqueduct,  whether 
it  was  a  dam  or  culvert,  was  built  in  1840,  and  the  owner's  remedy  for 
resulting  damages  was  controlled  by  chapter  293  of  the  Laws  of  1830,  or 
by  chapter  836  of  the  Laws  of  1866  (amending  section  84  of  the  Revised 
St«,tute8),  both  of  which  statutes  required  the  owners  of  the  property 
affected  to  file  their  claims  for  damages  within  tme  year  from  the  com- 
pletion of  the  dam.  If  they  failed  to  file  their  claims  within  the  appointed 
time,  the  state  became  vested  with  a  perfect  title  free  from  any  claim  of 
the  owner  or  of  any  subsequent  owner. 

The  claim  was  accordingly  dismissed.    Burt  Olney  Canning  Co.  v.  State. 

17  C.  C 1 33 

See  Negligence. 

See  BUTTBBNUT  CREEK;  ChITTENANOO  CrEEK;  GlENN  CbEEK;  LIME- 
STONE Creek;  Oak  Orchard  Cbeek;  Oak  Orchard  Feedeb;  Tona- 
WANDA  Creek;  Whitney  Creek. 

LEASE. 

Construction    of,    where    tenants   had    right   to   remove   buildings    at 
expiration  of.    See  Rourk  v.  State,  15  C.  C.  285. 
Cole  V.  State,  15  C.  C.  285. 
See  Landlord  and  Tenant. 

LEHIGH  VALLEY  RAILWAY  COMPANY  v.  STATE,  15  C.  C.  226. 

LENOX,  TOWN  OF,  v.  STATE,  12  C.  C.  159. 

LE  STRANGE,  FREDERICK,  ETC.,  v.  STATE,  12  C.  C.  249. 

LETTERS  PATENT.     See  Grant. 

LIEN.    See  Permanent  Appropriation. 

The  judgment  in  a  Supreme  Court  action  by  one  of  the  lienors 
against  a  construction  company  which  had  a  contract  with  the  State 
for  the  construction  of  the  New  York  State  School  of  Agriculture  at 
Canton,  N.  Y.,  and  also  against  the  State  and  all  other  lienors,  to 
determine    the    amount    due    the    contractor    from    the    State,    and    the 
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amount  and  validity  of  the  respective  liena,  awarded  to  the  claimant  "  the 
sum  of  $1,770.58,  with  interest  from  February  5th,  1908,  the  amount 
of  its  lien  filed  March  11th,  1908,  established  herein,  or  so  much  thereof 
as  said  funds  properly  applicable  thereto  will  pay  of  the  same." 

The  Court  held  that  the  claimant's  lien  only  extended  to  the  amounts 
due  the  contractor  from  the  State  after  the  full  completion  of  the 
contract;  that  when  the  contractor  ceased  work  the  State  owed  him 
$6,444.15  which  was  payable  on  the  performance  of  his  contract;  that 
he  never  complied  with  the  condition  or  completed  his  work,  and  that 
hence  the  money  was  never  payable  to  him  nor  to  the  lienors  claiming 
under  him.    Ingalls  Stone  Co.  v.  State,  16  C.  C.  43. 


LIFT  BRIDGE.    See  Bridges. 

LIGHT.    See  Highway. 

LIQUOR  TAX  LAW.    See  Statute;  Taxes  and  Assessments. 
LOCK-TENDER.    See  Wages. 

LUDINGTON  SONS,  INC.,  L  M.,  v.  STATE,  (Claim  No.  1552-A)   16  C.  C. 
175. 

LUDINGTON  SONS,  INC.,  I.  M.,  v.  STATE,  (Claim  No.  1754- A)  17  C.  C.  188 

LOGAN,  WILLIAM  J.,  v.  STATE,  15  C.  C.  161. 

LOTS. 

The  land  appropriated  was  a  long  narrow  strip  in  the  city  of  Oswego 
on  the  line  of  the  Oswego  canul  along  the  edge  of  the  Oswego  river. 
The  claimant  contended  that  its  value  should  be  based  on  "  lot  values  " 
and  that  these  lots  would  be  specially  desirable  as  they  fronted  on  a 
State  highway,  had  Oswego  river  at  the  back,  were  forty  feet  above  the 
river  and  commanded  a  beautiful  view  across  and  beyond  the  river. 

The  Court  held  that  while  it  would  have  been  feasible  at  the  time  of 
the  appropriation  to  divide  this  property  into  lots  and  put  it  on  the 
market  so  divided,  it  could  not  be  regarded  as  having  had  an  immediate 
sale  value  at  that  time  for  all  the  lots  so  plotted;  that  the  reasonable 
market  value  of  the  property  was  not  based  upon  desirability  alone  but 
upon  desirability  plus  probability,  direction,  speed  and  opportunity  for 
city  growth;  that  there  was  a  great  deal  of  desirable  land  similarly 
situated  in  and  about  Oswego,  and  that  taking  all  these  elements  into 
consideration  $3,000  was  a  fair  measure  of  the  reasonable  market  value 
of  the  land  as  a  whole  at  the  time  of  the  appropriation  even  if  it  were 
to  be  cut  up  into  lots.    Battle  Island  Power  Co.  v.  State,  16  C.  C.  120. 

LYNCH,  EDWARD,  v.  STATE,  11  C.  C.  122. 
LYNCH,  PATRICK,  v.  STATE,  12  (\  C.  36. 
LYNCH,  RICHARD  C,  and  ano.,  v.  STATE,  12  (\  C.  270. 

MAIN  STREET  BRIDGE  (BOONVILLE). 

Emerson  v.  State,  16  C.  ('.  144. 
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MAIN  STREET  BRIDGE  (LOCKPORT).  Page. 

McDonald  v  State,  16  C.  C.  83. 

MAPS. 

Effect  of  filing  map,  description  and  certificate  of  property  to  be 
appropriated  and  service  thereof  on  one  or  more  claimants  as  tenants  in 
common.    Hinckley  v.  State,  15  C.  C.  95. 

When  ancient  documents.    Miller  v.  State,  15  C.  C.  266. 

The  Holmes-Hutchinson  maps  of  1834,  the  Improvement  Map  of  1838, 
and  the  Evershed  Maps  of  1876,  were  made  pursuant  to  statute  and  are 
competent  evidence  to  prove  the  State's  title  to  land  along  Tonawanda 
creek.     Pierce  v.  State,  15  C.  0.  260. 

Prior  to  the  enactment  of  the  Canal  Law  (L.  1'81>4,  ch.  338)  there  was 
no  provision  of  law  requiring  any  map  to  be  made  or  filed  or  served 
upon  the  property  owner  of  lands  to  be  appropriated  by  the  State. 
Miller  v.  State,  15  C.  C.  266. 

Where  the  title  to  canal  land  appropriated  prior  to  the  enactment  of 
the  Canal  Law  of  1894  is  in  dispute,  the  State  may  prove  its  title  by 
showing  the  actual  construction  of  its  canal  and  works  thereon,  the 
Holmes-Hutchinson  maps  of  1834,  the  Evershed  map  of  1875,  oflBcial 
records,  maps  and  documents  and  any  other  competent  evidence  which 
bears  upon  the  title.    Miller  v.  State,  15  C.  C.  266. 

The  original  Holmes-Hutchinson  maps  of  1834  or  a  duly  certified  copy 
of  a  portion  thereof  may  be  offered  in  evidence  upon  the  subject  of  the 
ownership  of  canal  land  by  the  State  and  are  presumptive  evidence  of 
the  title  of  the  State  although  copies  thereof  were  not  filed  in  the  county 
clerk's  office  of  the  county  where  the  land  is  situate.  Miller  y.  State,  15 
C.  C.  266. 

A  map  made  over  30  years  ago  for  the  construction  of  an  improve- 
ment of  the  canal  and  the  appropriation  of  land  necessary  therefor  pro- 
duced from  a  Division  Engineer's  office  of  the  State  may  be  introduced  in 
evidence  as  an  ancient  document  bearing  upon  the  possession  and  title 
of  the  State  to  land  included  within  territory  proposed  to  be  appropriated 
according  to  the  map.    Miller  v.  State,  15  C.  C  266. 

The  so-called  Evershed  maps  of  1875  being  over  30  years  of  age,  having 
been  shown  to  be  prepared  pursuant  to  legislative  authority  and  having 
been  produced  from  the  State  Engineer's  office  at  Albany,  the  legal  cus- 
todian of  the  maps,  or  a  certified  copy  of  a  part  of  such  maps  are  not 
presumptive  evidence  of  the  title  to  canal  lands  because  not  properly 
authenticated  as  required  by  statute,  but  are  competent  evidence  of  tlie 
title  of  the  State  to  the  land  included  witliin  the  blue  line  shown  upon 
the  maps.    Miller  v.  State,  15  C.  C.  266. 

See  Evidence;  Permanent  Appropriation. 

MARKET  VALUE.     See  Damage. 

MASONRY. 

L  M.  Ludington  Sons,  Inc.,  v.  State,   (Claim  No.  1552-A),  16  C.  C. 
175. 

MAYER,  ALEXANDER  U.,  v.  STATE,  11  C.  C.  197. 
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MAYNARD,  JOHN  S.,  and  ano.,  v.  STATE,  15  C.  C.  291.  Page. 

McCAMMON,  GEORGE,  v.  STATE,  12  C.  C.  20. 

Mcdonald,  charles  e.,  v.  state,  le  c.  c.  83. 
McDonald,  david,  v.  state,  12  c.  c.  79. 

McFADDEN,  WILLIAM  D.,  v.  STATE,  15  C.  C.  305. 
McGOVERN,  PATRICK,  &  CO.  v.  STATE,  16  C.  C.  37. 
McINTYRE,  LENA  B.,  and  ano.,  v.  STATE,  11  C.  C.  25. 
McKEE,  JE ANNETTE  E.,  and  ano.,  v.  STATE,  13  C.  C.  220. 

MEASURE  OF  DAMAGES. 

Measure  of  damages  discussed  generally.  Stevens  v.  State,  13  C.  C. 
111. 

Bee  Damage. 

MEDICAL  CARE. 

Claimant's  daughter  recovered  from  the  State  damages  for  personal 
injuries.  The  claimant,  her  father,  expended  $313.05  for  the  medical  and 
surgical  care  made  necessary  as  a  result  of  her  injuries.  Tlie  liability 
of  the  State  for  the  injuries  having  been  established  in  the  daughter's 
action  against  the  State  (see  page  101),  it  necessarily  followed  that  the 
father  was  entitled  to  be  reimbursed  by  the  State  for  this  expenditure. 
Kleinmeier  v.  State,  16  C.  C.  106. 

MENAPACE,  HENRY,  BY  GUARD.,  v.  STATE,  13  C.  €.  91. 

MILLER,  JOHN  R.,  v.  STATE,  15  C.  C.  266. 

fllTrON,  THOMAS  M.,  v.  STATE,  15  C.  C.  300. 

MOHAWK  RIVER  APPROPRIATION  (UTICA). 
Davies  v.  State,  16  C.  C.  115. 
Smith  V.  State,  16  C.  C.  148. 

MOHAWK  VALLEY  CANNING  CO.  v.  STATE,  16  C.  C.  139. 

MONROE,  COUNTY  OF,  v.  STATE,  1 1  C.  C.  34. 

MORGAN  AND  ANO.  v.  STATE,  12  C.  C.  38. 

MORONEY,  MARTIN  J.,  v.  STATE,  15  C.  C.  231. 

MOTION. 

An  application  to  bring  in  a  party  ilnder  the  authority  of  section  281    • 
of  the  Code  of  Civil  Procedure  should  be  refused  where  it  appears  that 
the  State  makes  no  claim  against  the  party  and  the  party  no  claim 
against  the  State  and  the  only  issue  being  one  between  the  party  and 
the  claimant.    Elmore  &  Hamilton  Contracting  Co.  v.  State,  13  C.  C.  401. 

MULVIHILL,  MARGARET,  etc.,  v.  STATE,  12  C.  C.  17. 
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MUNRO,  JOHN  I.,  V.  STATE,  16  C.  C.  149.  Page. 

16  C.  O.   (Appellate  Division)   326. 

17  C.  C.   (Court  of  Appeals) 312 

MURRAY,  JOHN  T.,  v.  STATE,  16  C.  C.  111. 

MURRAY,  PATRICK  H^  v.  STATE,  16  C.  C.  63. 

NATIONAL  COMMERQAL  BANK  OF  ALBANY  v.  STATE,  13  C.  C.  230. 

NAVIGABLE  STREAMS. 

Under  the  law  it  is  not  necessary  that  a  stream  navigable  in  fact  shall 
be  actually  navigable  for  its  entire  distance  to  make  it  a  so-called  navi- 
gable stream,  but  it  may  be  navigable  in  fact  in  certain  places  and 
unnavigable  in  fact  in  other  places  and  in  such  portions  as  are  not 
navigable  in  fact  the  law  applicable  to  streams  not  navigable  in  fact 
applies.    Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 

Wliere  a  part  of  a  stream  is  actually  unnavigable  by  reason  of  rapids 
or  falls  and  it  does  not  appear  that  at  any  time  it  has  actually  been  used 
for  purposes  of  commerce  or  navigation,  such  portion  is  to  be  treated  as 
non-navigable  in  fact  with  all  the  rights  attaching  to  streams  of  that 
character  and  these  rights  are  not  affected  by  the  fact  that  above  or 
below  the  unnavigable  portion  there  are  reaches  that  are  actually  navi- 
gable.   Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 

Where  the  construction  of  a  canal  by  the  State  utilizes  one  of  the 
inland  rivers  so  far  as  practicable  and  at  points  where  it  is  impracticable 
to  use  the  river  on  account  of  the  fall  in  the  stream,  constructs  the 
canal  around  such  portion,  the  canal  at  such  portion  is  not  to  be  deemed 
as  improvement  of  the  navigation  of  the  river  so  as  to  exempt  the 
State  from  liability  for  consequential  damages  arising  from  its  work 
of  improvement.  Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 
See  Riparian  Rights. 

NEGLIGENCE. 

Claimant  alleged  that  while  crossing  a  highway  bridge  over  the  canal 
ho  stubbed  his  toe  against  one  of  the  bridge  planks,  lost  his  balance 
and  fell  from  the  bridge  to  the  canal  towpath  at  a  point  where  there 
was  no  guard  rail  along  the  side  of  the  bridge.  The  State  contended 
that  claimant  was  not  on  the  bridge  when  the  accident  happened,  but 
had  left  the  bridge  and  started  down  the  stone  steps  leading  to  the  tow- 
path. 

The  evidence  on  tlie  cause  of  the  fall  was  in  direct  conflict.  From  a 
consideration  of  the  evidence  tlie  Court  held  that  the  claimant  was  walk- 
ing down  the  stone  steps  when  he  trippotl  and  fell  and  that  there  w^as  no 
negligence  on  the  part  of  the  State  which  caused  his  original  injury. 

In  addition,  the  Court  found  from  the  evidence  that  the  injuries  con- 
sequent upon  the  fall  resulted  from  claimant's  failure  to  take  the  steps 
and  precautions  recommended  by  his  attending  physician,  and  therefore 
should  not  be  charged  against  the  State.    Debottis  v.  State,  16  C.  C.  18. 

Tlie  Court  lield  that  negligence  on  the  part  of  the  State  will  not  be 
inferred  from  the  bare  fact  that  before  certain  improvements  were  made 
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on  the  canal  the  land  waa  dry,  and  that  after  the  improvements  the  land 
was  wet,  it  being  necessary  to  show  that  the  water  which  it  is  claimed 
caused  the  damage  came  from  the  canal  and  was  due  to  the  State's 
negligence.     Winn  v.  State,  16  C.  C.  31. 

On  August  9,  1913,  the  claimant  while  returning  from  the  city  of 
Rochester  to  his  home  in  Gasport,  arrived  at  the  lift  bridge  over  the 
Erie  canal  at  Ckisport  about  8:30  p.  m.  It  was  dark  and  his  automobile 
lamps  were  lighted.  He  never  saw  or  heard  any  indications  that  the 
bridge  was  raised  until  he  was  so  near  it  that  it  w^as  impossible  to  avoid 
a  collision.  From  a  consideration  of  the  evidence  the  Court  held  that 
there  was  no  warning  given  which  claimant  could  hear  or  see  until  just 
as  he  was  about  to  collide  with  the  bridge;  that  the  automobile  has 
become  one  of  the  most  important  means  of  conveyance  over  our  public 
highways,  and  that  in  all  situations  like  the  one  under  consideration 
it  is  the  duty  of  the  State  to  give  some  warning  which  can  be  seen  or 
lieard  by  a  cautious  and  watchful  driver  of  such  machines.  Hull  v.  State, 
16  C  C.  47. 

The  claimant,  an  owner  and  trainer  of  race  horses,  at  the  invitation  of 
William  H.  Jones,  a  State  Fair  Commissioner,  who  represented  the 
commission  and  the  State  as  superintendent  in  charge  of  the  State  Fair 
grounds  at  Syracuse,  and  of  Henry  S.  Nealey,  racing  secretary  of  the 
State  Fair  Commission,  brought  his  horses  to  the  State  Fair  grounds 
to  train  and  race  them  there.  His  attention  was  attracted  to  some 
buildings  which  were  to  be  moved  across  the  race  track,  but  upon  calling 
the  attention  of  Jones  to  this  proposed  obstruction  of  the  race  track  and 
its  dangers,  the  latter  assured  him  that  he  would  see  to  it  that  the  track 
was  not  obstructed  while  the  claimant  was  training  his  horses  and  that 
the  buildings  would  be  moved  when  the  claimant  did  not  wish  to  use  the 
track.  The  claimant,  relying  upon  these  statements  and  promises,  went 
ahead  with  his  training.  On  June  23,  1913,  he  \vas  engaged  in  driving 
one  of  his  horses  called  Gay  Audobon,  a  race  horse  conceded  to  be  of 
great  speed  and  value,  around  the  track  when  the  moving  contractor,  an 
independent  contractor,  was  permitted,  without  claimant's  knowledge, 
to  stretch  a  cable  across  the  track  for  the  purpose  of  pulling  a  building 
across  it.  The  claimant  while  driving  Gay  Audobon  at  great  speed 
ran  into  the  cable,  injuring  the  horse  and  sulky  and  throwing  the 
claimant  to  the  ground. 

The  Court  held  that  even  in  the  absence  of  any  agreement,  the  State 
owed  the  claimant  at  least  the  same  duty  which  a  municipality  owes 
to  the  traveler  upon  the  public  streets,  and  that  this  principle  should  be 
applied  with  special  rigor  under  the  circumstances  of  this  case. 

The  court  held  further  that  the  claimant  did  not  in  this  case  have  to 
depend  for  redress  upon  the  above  principle  of  law,  but  was  entitled  to 
recover  because  of  his  express  understanding  with  Jones  that  the  track 
would  be  kept  free  from  the  very  obstruction  which  caused  the  injury; 
that  the  said  State  Fair  Commissioner,  representing  the  State,  absolutely 
failed  and  neglected  to  keep  his  promise  to  the  claimant,  and  as  the 
direct  result  of  such  failure  the  claimant's  horse  and  sulky  were  injured ; 
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and  that  the  only  question  to  determine  wafi  the  amount  of  damages  to 
which  claimant  was  entitled. 

The  Court  allowed  the  claimant  $159  for  the  damage  to  the  sulky. 
Being  unable  to  race  his  horse  in  the  Grand  Circuit  that  year,  he  was 
allowed  to  recover  $1,675  which  he  had  paid  in  entrance  fees.  The  rule 
of  damages  for  the  injury  to  the  horse  was  held  to  be  the  difference  in 
its  market  value  before  and  after  the  injury,  which  from  the  evidence 
was  placed  at  $11,000,  making  a  total  award  of  $12,S34.  Gatcomb  v. 
State,  16  C.  C.  77. 

The  claimant's  intestate,  about  9  p.  M.  on  February  3,  1913,  attempted 
to  board  a  car  on  Main  street  in  the  city  of  Lockport  to  go  to  Buffalo. 
The  car  failed  to  stop  and  he  followed  it  to  where  it  passed  on  to  the 
large  bridge  which  the  State  was  building  across  the  Barge  canal  at 
Main  street,  and  while  still  following  it  he  fell  through  a  large  hole  in 
the  bridge,  dropping  fifty  feet  to  the  rocks  below  where  he  met  his 
death.  From  a  consideration  of  the  evidence  the  Court  held  that  the 
State  in  the  construction  of  the  bridge  had  failed  in  its  duty  to  guard 
the  excavation  in  such  a  manner  as  to  make  the  bridge  reasonably  safe 
for  travelers,  and  that  the  claimant's  intestate  was  not  guilty  of  con- 
tributory negligence  in  assuming  that  he  might  lawfully  travel  a  highway 
upon  which  a  surface  car  was  proceeding  safely  a  few  feet  ahead  of 
him.  McDonald  v.  State,  16  C.  C.  83. 

The  claimant  for  some  years  prior  to  May  1,  1913,  owned  a  small  tract 
of  land  on  a  public  highway.  Her  premises  were  located  on  a  pre- 
cipitous hill  rising  abruptly  from  the  highway  at  an  angle  of  about 
45  degrees.  A  stone  retaining  wall  ran  along  the  base  of  the  hill  in 
front  of  claimant's  premises.  In  July,  1912,  the  construction  of  an 
improved  State  highway  on  the  general  site  of  the  existing  highway  was 
begun.  The  highway  contractor,  following  the  plans  and  specifications 
of  the  State,  by  means  of  a  steam  shovel  removed  the  retaining  wall  in 
front  of  claimant's  premises  and  took  away  a  portion  of  the  hillside 
back  of  it.  The  result  was  that  about  the  end  of  April,  1913,  the  greater 
portion  of  the  hill  slid  down  wrecking  claimant's  house  and  barn  and 
ruining  her  property. 

The  Court  held  that  it  was  clearly  negligent  for  the  State  to  have 
removed  the  retaining  wall  at  the  base  of  the  hill,  particularly  in  view 
of  the  character  of  the  soil  and  the  precipitous  nature  of  the  land,  and 
the  location  of  claimant's  buildings  and  the  proximity  to  the  State's 
operations.    Konner  v.  8tat€,  16  C.  C.  92. 

During  the  progress  of  the  State  Fair  at  Syracuse  in  1912,  in  prepara- 
tion for  a  pageant  arranged  to  take  place  alongside  of  the  Erie  canal 
at  North  Salina  street  in  that  city,  a  lift  bridge  over  the  canal  was 
raised  and  temporarily  made  stationary.  The  claimant  was  a  child 
twelve  years  old,  who  participated,  in  the  exercises.  At  their  conclusion 
it  was  necessary  for  her  to  cross  the  canal  on  the  bridge  in  order  to 
reach  her  home.  At  the  conclusion  of  the  pageant  the  bridge  was  being 
lowered  when  the  claimant  was  forced  forward  by  the  crowd  in  such 
a  manner  that  her  foot  was  caught  under  the  bridge  and  she  sustained 
the  injury  complained  of. 
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The  Court  held  that,  having  ample  notice  of  the  conditions  which  in 
fact  prevailed  and  having  taken  some  measures  to  meet  them,  it  was  the 
duty  of  the  State  to  make  those  measures  such  as  would  constitute 
reasonable  precautions  for  the  protection  of  the  public  and  individuals 
against  injury  from  the  operation  of  the  bridge;  that  the  State  had  not 
reasonably  fulfill^  the  duty  which  was  thus  cast  upon  it,  and  that  the 
negligence  of  the  State  was  the  proximate  cause  of  the  claimant's 
injury. 

The  Court  held  that  the  State  could  not  escape  liability  by  the  plea 
that  the  claimant's  injury  was  caused  by  the  action  of  the  crowd  for 
which  it  was  not  liable.  That  factor  was  one  which  the  State  was  bound 
to  anticipate,  and  although  it  was  one  of  the  causes  of  the  claimant's 
injury,  it  was  a  combined,  concurrent  and  co-operating  cause  with  that 
of  the  State's  negligence  and  not  of  such  charax!ter  as  to  deprive  the 
State's  negligence  of  its  proximate  causal  relation  to  the  injury. 

The  Court  further  held  that  the  claimant  herself  was  not  negligent. 
She  was  where  she  had  a  right  to  be  and  where  necessity  compelled 
her  to  be.  She  had  a  right  to  assume  that  the  State  would  fulfill  its 
duty  to  protect  her.  She  was  powerless  to  resist  the  action  of  the  crowd 
behind  her  and  no  blame  can  attach  to  her  action  at  the  time  of  the 
accident.    6 live  v.  State,  16  C.  C.  96. 

In  1912  the  claimant  then  fourteen  years  of  age,  while  passing  the 
State  armory  at  Schenectady,  New  York,  was  injured  by  ice  and  snow 
falling  upon  her  from  the  armory  roof,  from  which  she  sustained  the 
injuries  forming  the  subject  of  this  claim. 

The  Court  foimd  from  evidence  that  the  guard  on  the  armory  roof  at 
the  point  from  which. the  ice  and  snow  fell  was  inadequate  to  prevent 
such  fall;  that  frequently  theretofore  large  masses  of  ice  and  snow  had 
been  precipitated  from  the  roof  at  the  same  point  and  the  safety  of 
pedestrians  on  a  public  street  thus  menaced;  and  that  the  State  officials 
in  charge  of  the  armory  had  ample  notice  of  these  things  but  had  taken 
no  measures  whatsoever  to  prevent  them. 

The  Court  held  that  the  evidence  was  such  as  would  establish  liability 
against  an  individual  or  a  corporation  in  a  court  of  law  or  equity  and 
that,  therefore,  the  State,  having  by  section  264  of  the  Code  of  Civil 
Procedure  consented  that  this  Court  might  determine  its  liability,  was 
liable  for  the  injuries  sustained.  The  liability  for  the  condition  which 
resulted  in  the  injuries  to  the  claimant  could  be  predicated  either  upon 
the  ground  of  negligence  or  of  nuisance.  Kleinmeier  v.  State,  16  C  C.  101. 

A  surveying  force  from  the  office  of  the  State  Engineer  and  Surveyor, 
while  surveying  certain  parcels  of  land  in  Medina,  N.  Y.,  as  a  prelimi- 
nary to  the  appropriation  of  some  of  said  land  for  the  Barge  canal,  drove 
a  wooden  stake  into  the  ground  in  the  beaten  portion  of  a  dirt  path  lead- 
ing to  the  side  door  of  the  house  in  which  claimant  resided  with  her 
parents,  the  stake  being  intended  to  mark  one  of  the  comers  of  the 
premises  occupied  by  the  claimant  and,  in  fact,  so  doing.  The  stake  pro- 
truded several  inches  above  the  surface.  The  claimant  had  no  knowledge 
of  its  having  been  placed  there,  or  of  its  existence.     While  returning 
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and  that  the  only  question  to  determine  was  the  amount  of  damages  to 
which  claimant  was  entitled. 

The  Court  allowed  the  claimant  $169  for  the  damage  to  tlie  sulky. 
Being  unable  to  race  his  horse  in  the  Grand  Circuit  that  year,  he  was 
allowed  to  recover  $1,675  which  he  liad  paid  in  entrance  fees.  The  rule 
of  damages  for  the  injury  to  the  horso  was  held  to  be  the  difference  in 
its  market  value  before  and  after  the  injury,  which  from  the  evidence 
was  placed  at  $11,000,  making  a  total  award  of  $12,834.  Gatcomb  v. 
State,  16  C.  0.  77. 

The  claimant's  intestate,  about  9  p.  m.  on  February  3,  1913,  attempted 
to  board  a  car  on  Main  street  in  the  city  of  Lockport  to  go  to  Buffalo. 
The  car  failed  to  stop  and  he  followed  it  to  where  it  passed  on  to  the 
large  bridge  which  the  State  was  building  across  the  Barge  canal  at 
Main  street,  and  while  still  following  it  he  fell  through  a  large  hole  in 
the  bridge,  dropping  fifty  feet  to  the  rocks  below  where  he  met  his 
death.  From  a  consideration  of  the  evidence  the  Court  held  that  the 
State  in  the  construction  of  the  bridge  had  failed  in  its  duty  to  guard 
the  excavation  in  such  a  manner  as  to  make  the  bridge  reasonably  safe 
for  travelers,  and  that  the  claimant's  intestate  was  not  guilty  of  con- 
tributory negligence  in  assuming  that  he  might  lawfully  travel  a  highway 
upon  which  a  surface  car  was  proceeding  safely  a  few  feet  ahead  of 
him.  McDonald  v.  State,  16  C.  C.  83. 

The  claimant  for  some  years  prior  to  May  1,  1913,  owned  a  small  tract 
of  land  on  a  public  highway.  Her  premises  were  located  on  a  pre- 
cipitous hill  rising  abruptly  from  the  highway  at  an  angle  of  about 
45  degrees.  A  stone  retaining  wall  ran  along  the  base  of  the  hill  in 
front  of  claimant's  premises.  In  July,  1912,  the  construction  of  an 
improved  State  highway  on  the  general  site  of  the  existing  highway  was 
begun.  The  highway  contractor,  following  the  plans  and  specifications 
of  the  State,  by  means  of  a  steam  shovel  removed  the  retaining  wall  in 
front  of  claimant's  premises  and  took  away  a  portion  of  the  hillside 
back  of  it.  The  result  was  that  about  the  end  of  April,  1913,  the  greater 
portion  of  the  hill  slid  down  wrecking  claimant's  house  and  barn  and 
ruining  her  property. 

The  Court  held  that  it  was  clearly  negligent  for  the  State  to  have 
removed  the  retaining  wall  at  the  base  of  the  hill,  particularly  in  view 
of  the  character  of  the  soil  and  the  precipitous  nature  of  the  land,  and 
the  location  of  claimant's  buildings  and  the  proximity  to  the  State's 
operations.    Konner  v.  State,  16  C.  C.  92. 

During  the  progress  of  the  State  Fair  at  Syracuse  in  1912,  in  prepara- 
tion for  a  pageant  arranged  to  take  place  alongside  of  the  Erie  canal 
at  North  Salina  street  in  that  city,  a  lift  bridge  over  the  canal  was 
raised  and  temporarily  made  stationary.  The  claimant  was  a  child 
twelve  years  old,  who  participated,  in  the  exercises.  At  their  conclusion 
it  was  necessary  for  her  to  cross  the  canal  on  the  bridge  in  order  to 
reach  her  home.  At  the  conclusion  of  the  pageant  the  bridge  was  being 
lowered  when  the  claimant/  was  forced  forward  by  the  crowd  in  such 
a  manner  that  her  foot  was  caught  under  the  bridge  and  she  sustained 
the  injury  complained  of. 
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The  Court  held  that,  having  ample  notice  of  the  conditions  which  in 
fact  prevailed  and  having  taken  some  measures  to  meet  them,  it  was  the 
duty  of  the  State  to  make  those  measures  such  as  would  constitute 
reasonable  precautions  for  the  protection  of  the  public  and  individuals 
against  injury  from  the  operation  of  the  bridge;  that  the  State  had  not 
reasonably  fulfill^  the  duty  which  was  thus  cast  upon  it,  and  that  the 
negligence  of  the  State  was  the  proximate  cause  of  the  claimant's 
injury. 

The  Court  held  that  the  State  could  not  escape  liability  by  the  plea 
that  the  claimant's  injury  was  caused  by  the  action  of  the  crowd  for 
which  it  was  not  liable.  That  factor  was  one  which  the  State  was  bound 
to  anticipate,  and  although  it  waa  one  of  the  causes  of  the  claimant's 
injury,  it  was  a  combined,  concurrent  and  cooperating  cause  with  that 
of  the  State's  negligence  and  not  of  such  character  as  to  deprive  the 
State's  negligence  of  its  proximate  causal  relation  to  the  injury. 

The  Court  further  held  that  the  claimant  herself  was  not  negligent. 
She  was  where  she  had  a  right  to  be  and  where  necessity  compelled 
her  to  be.  She  had  a  right  to  assume  that  the  State  would  fulfill  its 
duty  to  protect  her.  She  was  powerless  to  resist  the  action  of  the  crowd 
behind  her  and  no  blame  can  attach  to  her  action  at  the  time  of  the 
accident.    Slive  v.  State,  16  C.  C.  96. 

In  1912  the  claimant  then  fourteen  years  of  age,  while  passing  the 
State  armory  at  Schenectady,  New  York,  was  injured  by  ice  and  snow 
falling  upon  her  from  the  armory  roof,  from  which  she  sustained  the 
injuries  forming  the  subject  of  this  claim. 

The  Court  found  from  evidence  that  the  guard  on  the  armory  roof  at 
the  point  from  which,  the  ice  and  snow  fell  was  inadequate  to  prevent 
such  fall;  that  frequently  theretofore  large  masses  of  ice  and  snow  had 
been  precipitated  from  the  roof  at  the  same  point  and  the  safety  of 
pedestrians  on  a  public  street  thus  menaced;  and  that  the  State  officials 
in  charge  of  the  armory  had  ample  notice  of  these  things  but  had  taken 
no  measures  whatsoever  to  prevent  them. 

The  Court  held  that  the  evidence  was  such  as  would  establish  liability 
against  an  individual  or  a  corporation  in  a  court  of  law  or  equity  and 
that,  therefore,  the  State,  having  by  section  264  of  the  Code  of  Civil 
Procedure  consented  that  this  Court  might  determine  its  liability,  was 
liable  for  the  injuries  sustained.  The  liability  for  the  condition  which 
resulted  in  the  injuries  to  the  claimant  could  be  predicated  either  upon 
the  ground  of  negligence  or  of  nuisance.  Kleinmeier  v.  State,  16  C  C.  101. 

A  surveying  force  from  the  office  of  the  State  Engineer  and  Surveyor, 
while  surveying  certain  parcels  of  land  in  Medina,  N.  Y.,  as  a  prelimi- 
nary to  the  appropriation  of  some  of  said  land  for  the  Barge  canal,  drove 
a  wooden  stake  into  the  ground  in  the  beaten  portion  of  a  dirt  path  lead- 
ing to  the  side  door  of  the  house  in  which  claimant  resided  with  her 
parents,  the  stake  being  intended  to  mark  one  of  the  corners  of  the 
premises  occupied  by  the  claimant  and,  in  fact,  so  doing.  The  stake  pro- 
truded several  inches  above  the  surface.  The  claimant  had  no  knowledge 
of  its  having  been  placed  there,  or  of  its  existence.     While  returning 
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to  her  home  at  night,  her  foot  struck  the  stake,  causing  her  to  fall  to 
the  ground  with  much  violence. 

Reviewing  the  evidence,  the  Court  held  that  the  stake  was  carelessly 
and  improperly  driven,  that  assuming  the  State  owed  a  duty  to  the 
claimant  that  it  should  be  properly  and  carefully  driven,  the  State  was 
negligent,  that  this  negligence  was  the  proximate  cause  of  the  claimant's 
injury,  and  that  the  claimant  was  free  from  contributory  negligence. 

On  the  question  of  whether  the  State  owed  a  duty  to  the  claimant 
which  required  that  the  stake  should  be  driven  with  reasonable  care,  the 
Court  held  that  the  State  did  owe  such  a  duty,  basing  its  decision  on  the 
general  proposition  that  a  man  must  do  the  things  which  he  has  the  right 
to  do,  or  which  are  inherently  lawful  in  themselves,  if  properly  done,  with 
reasonable  care  and  due  regard  for  the  welfare  and  safety  of  the  prop- 
erty and  person  of  his  neighbor;  and  that  this  standard  of  conduct 
which  applies  among  individuals  also  applies,  under  the  facts  in  this 
case  between  the  State  and  its  citizens  (section  264  of  the  Code  of  Civil 
Procedure). 

The  Court  held  that  the  decisione  governing  the  duty  of  the  owner  of 
real  property  to  persons  coming  upon  it  had  no  application,  that  the 
State  did  not  own  the  premises,  and  that  the  question  of  ownership  of 
the  locus  in  quo  is  of  no  importance  here,  further  than  to  leave  no 
doubt  that  the  claimant  was  where  she  had  a  right  to  be,  and  was 
doing  what  she  had  a  right  to  do.  Assuming  that  the  State  was  within 
its  rights  in  making  a  survey  and  driving  the  stake  at  that  point,  the 
claimant  has  as  much  right  there  as  the  State,  its  employees,  or  its 
stake.    Sannucci  v.  State,  16  C.  C.  106. 

The  claimant  was  employed  by  the  State  as  a  cleaner  at  the  State 
Capitol.  He  was  told  to  clean  certain  high  windows  in  the  Tax  Com- 
mission's office,  and  for  that  purpose  picked  out  from  among  several 
ladders  a  light  fourteen-foot  step-ladder.  Claimant  was  on  the  ladder, 
on  the  next  step  to  the  top,  when  the  step  gave  way,  then  several  steps 
broke  one  after  the  other  as  he  struck  them  until  he  fell  through  the 
ladder  to  the  floor. 

Reviewing  the  evidence  the  Court  held  that  this  ladder  was  not  of 
proper  construction,  that  the  constant  use  of  the  ladder,  so  constructed, 
weakened  it  and  made  it  unsafe,  that  it  was  unsafe  at  the  time  of  the 
accident  and  that  the  State  had  failed  in  its  duty  to  provide  him  with 
a  safe  place  in  which  to  work. 

There  was  a  conflict  of  evidence  as  to  whether  the  cleaning  boss  had 
warned  the  claimant  not  to  iise  that  particular  ladder.  The  Court  held 
that  if  the  cleaning  boss  felt  it  his  duty  to  warn  claimant  about  the 
weakness  of  the  step-ladder,  it  was  his  duty  to  tell  claimant  to  stop 
using  it,  that  it  was  the  duty  of  the  State  to  see  that  it  was  proper 
for  the  purposes  for  which  it  was  being  used  and  also  its  duty  to  inspect 
this  ladder  and  keep  it  in  repair  and  safe  condition;  that  the  State 
failed  in  this  duty  to  the  claimant  and  for  this  failure  was  liable  to  him 
for  the  damages  directly  resulting  from  the  accident. 

The  Court  held,  however,  that  the  evidence  was  insufficient  to  charge 
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the  State  for  a  certain  chronic  phyfiical  condition  of  the  claimant  which, 
80  far  as  the  evidence  disclosed,  might  have  been  due  to  some  prior 
and  continuing  cause  rather  than  to  the  fall  itself.  Christian  v.  State, 
16  C.  C.  122. 

On  March  23,  1915,  between  7:30  and  S:00  p.  m.,  the  claimant  was 
walking  westerly  in  front  of  the  State  armory  in  Elmira.  A  stairway 
parallel  with  the  front  of  the  building  led  down  to  the  basement  from 
the  east  to  the  west.  The  south  side  and  west  end  of  the  opening  were 
protected  by  an  iron  rail,  the  north  side  was  closed  by  the  building  itself, 
tlie  east  or  upstair  end  was  open.  In  order  to  avoid  a  large  crowd 
collected  in  front  of  the  armory,  the  claimant  tried  to  make  her  way 
to  the  right  and  around  the  edge  of  the  crowd.  She  walked  directly 
into  the  unprotected  opening  at  the  east  side  of  the  stairway  and  fell 
to  the  bottom  of  the  stairs,  severely  injuringi  herself. 

The  Court  held  that  the  position  of  the  stairway,  taken  in  connection 
with  the  surroimdings,  made  the  use  of  the  sidewalk  dangerous;  that 
the  State  not  only  should  have  foreseen,  but  had  foreseen,  the  danger 
because  it  had  guarded  the  opening  so  as  to  protect  a  person  coming 
from  the  west,  but  that  it  had  failed  in  its  duty  to  protect  a  person  coming 
from  the  east;  and  that,  under  all  the  circumstances,  the  Claimant  was 
free  from  contributory  negligence.  Brownlow  v.  State,  16  C.  C.  126. 

The  claimant,  while  driving  a  horse  and  covered  wagon,  started  to 
cross  the  lift  bridge  over  the  Erie  canal  on  Salina  street,  Syracuse.  The 
bridge  started  to  rise  after  he  was  upon  it.  He  hurried  to  get  across  the 
bridge,  but  when  he  reached  the  further  edge  the  bridge  was  up  about 
two  feet.  The  horse  jumped  off  the  bridge,  pulling  the  wagon  after  him. 
The  wagon  tipped  over.  The  claimant  and  his  horse  were  injured  and 
the  wagon  was  rendered  valueless. 

The  Court  held  from  the  evidence  that  the  claimant  was  not  properly 
warned  that  the  bridge  was  to  be  raised  and  that  he  was  allowed  to  get 
on  the  bridge  through  the  negligence  of  the  State's  employees,  which 
employees  were  charged  with  the  duty  of  protecting  the  public  when 
the  bridge  was  being  raised ;  that  having  gotten  on  the  bridge  and  finding 
that  the  bridge  was  about  to  go  up,  the  claimant  was  warranted  in  trying 
to  get  off  the  bridge  as  soon  as  possible  and  in  not  taking  the  chances 
of  remaining  high  up  in  the  air  with  his  horse  and  wagon  until  the 
bridge  was  lowered;  that  under  the  circumstances  he  was  not  charged 
with  the  same  duty  of  care  as  he  would  have  been  if  he  had  had  plenty 
of  time  to  think  and  to  decide  upon  the  best  course. 

The  claim  was  allowed  as  to  the  direct  injuries  to  the  claimant  and 
his  horse  and  the  loss  of  his  wagon.  The  Court  held,  however,  that  the 
evidence  failed  to  show  that  the  claimant  suffered  from  a  chronic  condi- 
tion alleged  to  have  resulted  from  the  effects  of  a  blow  on  the  head; 
and  refused  any  award  on  this  score.    France  v.  State,  16  C.  C  137. 

On  August  11,  1913,  claimant  was  driving  an  automobile  along  State 
highway  No.  27,  which  is  the  main  traveled  route  between  the  Adirondack 
section  and  the  main  east  and  west  highway  across  the  State  passing 
through  Utica.    It  was  necessary  for  her  to  turn  sharply  to  the  north- 
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east  to  pass  over  Main  street  bridge  crossing  the  Black  River  canal  at 
Boon vi lie,  N.  Y.  Striking  the  planks  near  the  right  side  -which  ran 
lengthwise  on  top  of  the  floor,  she  turned  the  car  sharply  to  the  left  and 
ran  against  a  suspension  rod  on  the  left  side.  With  the  assistance  of 
several  people,  the  car  was  pulled  back,  straightened  around,  the  engine 
cranked,  and  she  got  back  into  the  machine.  She  started  the  car  for- 
ward across  the  bridge  when  the  bridge  structure  settled  at  one  corner. 
Claimant,  to  avoid  tipping  over,  turned  the  car  "  head  on "  in  the 
direction  of  the  settling.  When  the  bridgq  struck  the  edge  of  the  canal 
bank  and  stopped,  part  was  on  the  bank  and  part  in  the  canal.  The 
car  was  right  side  up,  tipped  sharply  forward  and  directly  against  the 
right  side  of  the  bridge  at  its  lowest  part  as  it  collapsed.  The  other 
three  corners  of  the  bridge  remained  substantially  in  place.  Claimant 
was  thrown  forward  against  the  wheel  and  back  against  the  seat  and 
received  injuries  for  which  she  brought  the  present  claim. 

The  evidence  showed  that  the  State  had  actual  notice  of  the  inade- 
quacy of  the  bridge.  The  Superintendent  of  Public  Works  in  1912  had 
approved  in  writing  a  bill  providing  for  the  building  of  a  new  bridge 
and  this  bill  became  a  law  fifteen  months  before  the  accident.  The  Court 
held  that  the  State  was  clearly  negligent  in  permitting  the  use  of  the 
bridge  under  such  circumstances,  that  although  the  claimant's  course 
when  she  first  came  upon  the  bridge  was  erratic,  nevertheless  at 
the  time  of  the  actual  falling  of  the  bridge  her  car  was  in  a  proper  place 
and  nothing  was  done  by  her  at  that  time  to  cause  the  bridge  to  give 
way  and  settle  down.  The  manner  of  the  settling  of  the  bridge  and  the 
fact  that  it  did  not  commence  to  settle  where  claimant  hit  the  suspen- 
sion rod  disproves  the  State's  contention  that  the  collision  of  claim- 
ant's auto  with  the  suspension  rod  was  a  contributing  cause  of  the 
accident.     Emerson  v.  State,  16  C.  C.  144. 

Claimant  had  for  several  years  traveled  l>etween  Schenectady  and 
Rotterdam  Juncticm  on  a  forty-passenger  auto  bus.  On  April  24,  1915, 
she,  with  other  people,  boarded  this  bus  at  Schenectady,  paid  her  fare 
and  became  a  passenger.  While  proceeding  westerly  on  a  State  high- 
way, the  bus  passed  on  to  the  bridge  over  the  Erie  canal  known  as  Van 
Slyke's  bridge.  The  bridge  suddenly  collapsed,  carrying  the  bus  and 
occupants  down  about  twenty  feet  to  the  canal  bed,  injuring  the  claimant 
and  other  passengers. 

Six  years  before  the  accident  the  section  superintendent  in  the  employ 
of  the  Superintendent  of  Public  Works  had  placed  sign  boards  near  each 
end  of  the  bridge.  The  notice  on  the  sign  boards  was  the  usual  notice 
signed  by  the  Superintendent  of  Public  Works  that  loads  of  more  than 
two  and  one-half  tons  were  forbidden  to  cross  the  bridge.  At  the  time 
of  the  accident  one  of  the  signs  remained  near  the  Rotterdam  end  of  the 
bridge,  but  there  was  no  proof  that  the  sign  board  at  the  Schenectady 
end  was  in  place  at  that  time. 

From  the  evidence,  including  a  very  careful  inspection  of  the  pieces 
of  bridge  timbers  introduced  in  evidence  as  exliibits,  the  Court  held  that 
the  bridf'c  was  not  onlv  unsafe  for  a  two  and  one-half  ton  load  but  waa 
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unsafe  for  any  load,  and  that  the  State  could  have  discovered  this  con- 
dition by  a  proper  test,  but  that  no  such  test  -was  ever  made. 

Claimant  had  passed  over  the  bridge  in  this  forty-passenger  auto  bus 
several  times  a  week  for  several  years,  and  to  all  appearances  the  bridge* 
would  hold  much  more  than  two  and  one-half  tons,  for  she  had  been 
many  times  a  part  of  a  load  much  heavier  than  two  and  one-half  tons 
which  had  gone  safely  over  the  bridge.  The  Court  held  that,  whatever 
the  form  of  the  notice,  the  fact  that  traffic  was  not  actually  stopped 
over  the  bridge  gave  the  notice  the  character  of  a  warning  of  its  not 
being  safe  for  more  than  two  and  one-half  and  could  not  be  taken  as 
a  prohibition  to  use  the  bridge  for  more  than  two  and  one-half  tons. 

If  the  Superintendent  of  Public  Works  knew  or  had  reason  to  believe 
that  the  bridge  was  not  safe  for  loads  weighing  more  than  two  and 
one-half  tons  it  was  his  duty  to  have  a  test  made  and  find  out  what 
was  the  actual  condition  of  the  bridge.  If  found  to  be  in  a  dangerous 
condition  for  two  and  one-half  tons  or  any  other  usual  load  which  might 
be  expected  to  pass  over  such  a  bridge  in  such  a  place,  he 'Should  cause  to 
be  put  up  signs  to  attract  the  attention  of  all  persons  who  might  desire 
to  use  the  bridge,  and  then  within  a  reasonable  time,  make  such  repairs, 
changes  or  replacements  as  would  make  the  bridge  a  proper  bridge  for 
the  traffic  to  be  accommodated  at  that  locality  at  that  time.  Small  sign 
boards  placed  over  to  one  side  of  the  road  and  left  there  for  five  years 
do  not  constitute  the  kind  of  protection  to  which  the  citizens  of  this 
and  other  States  are  entitled  when  they  are  passing  over  bridges  built, 
owned  and  maintained  by  the  State  of  New  York.  Beeman  v.  State, 
16  C.  C.   153. 

The  claimants,  husband  and  wife,  started  out  on  an  automobile 
trip.  The  wife  had  their  only  child,  about  three  years  old,  on  her  lap. 
Proceeding  northerly  from  their  home  in  Cortland  they  passed  on  to 
that  portion  of  the  Pompey-Jamcsville  State  highway  known  as  Bar- 
rows Hill.  This  highway  was  being  resurfaced  with  a  mixture  of  oil 
and  stone.  It  was  maintained  by  the  State  under  the  patrol  system. 
The  husband,  in  driving  over  the  newly  placed  oil  and  stone  on  the  road 
south  of  Barrows  Hill,  had  found  it  hard  and  good  wheeling,  but  too 
much  oil  had  been  placed  on  some  portions  of  the  easterly  side  of  the 
macadam  leading  down  Barrows  Hill,  producing  a  slippery  and  danger- 
ous condition.  As  the  car  started  down  Barrows  Hill  the  hind  wheels 
slewed  to  the  right  and  off  on  to  the  dirt  roadway  to  the  east  of  the 
macadam,  and  the  right  front  wheel  also  went  off  the  macadam.  The 
husband  swung  the  front  of.  the  car  to  the  right  and  thus  brought  the 
four  wheels  on  to  the  dirt  portion  of  the  roadway.  The  machine  was 
in  high  gear.  He  then  turned  tlie  front  wheels  to  the  left  and  put  on 
more  gas.  The  left  front  wheel  got  into  a  groove  between  the  macadam 
and  dirt,  and  the  car  proceeded  down  the  hill  with  the  left  front  w^heel 
grinding  against  the  stone  shoulder.  Suddenly  the  lelt  front  tire  was 
torn  from  the  w^heel,  the  machine  started  to  the  left  and  diagonally 
across  the  macadam,  the  back  end  slewed  to  the  right  on  oily  surface, 
and  finally  rolled  over  as  it  approached  the  westerly  side  of  the  macadam 
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which  had  much  less  oil  on  it  and  was  therefore  much  dryer.    The  claim- 
ants were  seriously  injured. 

There  were  two  phases  of  the  accident  —  the  slewing  off  the  macadam 
and  *the  slewing  across  the  roeul  after  the  car  got  back  on  again.  The 
Court  held  that  the  first  slewing  was  caused  directly  by  the  negligence 
of  the  State;  that  the  second  was  the  result  of  the  State's  n^ligence 
both  in  the  original  slewing  and  the  slippery  condition  where  the  second 
slewing  occurred,  but  that  the  husband  was  also  negligent  in  putting  on 
power  and  trying  to  push  over  the  shoulder  without  first  putting  on  his 
brakes  and  getting  into  lower  gear,  and  that  his  contributory  negligence 
barred  his  recovery. 

The  Court  held,  however,  under  the  authorities  in  this  State,  that  the 
negligence  of  the  husband  could  not  be  imputed  to  his  wife,  and  made 
an  award  in  her  favor  in  the  sum  of  $9,000. 

The  State  contended  that  the  work  of  oiling  and  stoning  was  the  work 
of  an  independent  contractor  and,  not  having  been  accepted  by  the  State 
at  the  time  of  the  Accident,  the  State  was  relieved  from  liability.  The 
Court  held,  however,  that  the  State  could  not  thus  relieve  itself  from 
liability.  The  evidence  showed  that  the  road  remained  in  control  of  and 
under  the  jurisdiction  of  State  authorities,  and  was  actually  being 
inspected  and  patrolled  by  them  while  the  work  was  in  progress;  in 
addition,  the  road  was  at  the  time  of  the  accident  open  for  public  travel. 
Shearman  v.  State,  16  C.  C.  159. 

Claimant  was  riding  in  a  one-seated  carriage,  the  horse  being  driven 
by  a  friend,  Mrs.  Kelly.  The  horse  and  carriage  belonged  to  Mrs.  Kelly  or 
her  husband,  and  the  claimant  did  not  have  or  exercise  any  authority  or 
control  over  the  horse  or  the  driving  of  it.  On  their  way  home  it  was 
necessary  to  travel  over  a  county  highway  maintained  by  the  patrol  system 
and  from  said  highway  to  a  road  leading  to  Craigville  station.  From  the 
junction  of  these  two  roads  the  grade  of  the  county  highway  increased 
gradually  from  the  point  of  junction  of  the  two  roads  until  at  the  point 
where  the  claimant  was  injured  the  side  of  the  traveled  portion  of  the  said 
county  highway  nearest  the  (Craigville  station  road  was  four  and  a  half 
feet  higher  than  the  grade  of  the  latter  road,  and  the  land  between  the 
two.  Upon  reaching  the  junction,  Mrs.  Kelly  by  mistake  failed  to  turn 
from  the  county  highway  into  the  Craigville  station  road,  but  proceeded 
along  the  county  highway  for  about  twenty  feet,  when  she  discovered  her 
error  in  failing  to  turn  into  the  Craigville  station  road.  Thereupon  she 
intentionally  turned  her  horse  to  the  right  in  an  effort  to  drive  into  and 
upon  the  Craigville  station  road,  but  in  doing  so.  drove  off  the  road  and 
into  said  ditch  and  upset  the  horse  and  carriage  and  threw  the  claimant 
and  herself  to  the  ground  causing  to  the  claimant  the  injuries  here 
involved.  It  was  dark  at  the  time  and  Mrs.  Kelly  was  unfamiliar  with 
the  road.  The  claimant  based  her  claim  for  compensation  for  her  injuries 
upon  the  alleged  negligence  of  tlie  state  in  failing  to  place  and  maintain 
a  guard  rail  along  the  side  of  the  county  highway  from  the  junction  of  the 
two  roads  up  the  grade  between  the  edge  of  the  road  and  the  bottom  of  the 
embankment  which  it  had  created. 


Index  Digest  451 


NEGLIGENCE  —  Continued .  Page. 

The  Court  held  that  the  evidence  warranted  the  conclusion  that  Mrs. 
Kelly  was  guilty  of  contributory  negligence  which  would  have  barred  a 
recovery  by  her  had  she  been  the  claimant,  but  that  the  claimant  was  a 
mere  passenger  under  circumstances  which  precluded  the  court  from 
imputing  Mrs.  Kelly's  negligence  to  her  or  charging  her  with  it,  and  there 
was  no  evidence  that  she  failed  in  any  duty  whatsoever. 

The  Court  held  that  whether  the  failure  of  the  state  to  place  a  guard 
rail  along  the  embankment  between  these  two  roads  at  their  junction 
amounted  to  negligence  was  a  question  of  fact  which  in  ordinary  ligation 
would  be  for  the  jury  and  under  the  procedure  relating  to  the  Court  of 
Claims  was  for  the  Court.  This  question  depended,  in  any  case,  upon  the 
facts,  circumstances  and  surroundings  involved.  It  was  the  opinion  of  the 
Court  that  because  of  the  location  of  these  two  roado,  the  abrupt  rise  in 
grade,  and  the  ditch  alongside  of  the  road,  the  exercise  of  due  care 
required  the  installation  of  a  guard  rail  by  the  state. 

The  negligence  of  Mrs.  Kelly  and  of  the  state  constituted  concurring, 
efficient,  proximate  causes  of  the  claimant's  injuries,  and  that  being  so  the 
claim  against  the  state  for  compensation  was  well  predicated. 

Claimant  was  allowed  $45  paid  to  doctors,  $1  paid  for  drugs,  and  $250 
for  her  personal  injuries,  making  a  total  award  for  $296.  Graham  v. 
State,  17  C.  C 27 

The  claimant  was  riding  in  an  automobile  owned  by  her  husband  and 
which  waa  being  operated  by  him  without  the  exercise  on  her  part  of  any 
direction,  control  or  authority  in  connection  with  the  driving  or  manage- 
ment of  the  same.  \Miile  they  were  in  the  act  of  turning  from  one  high- 
way onto  a  state  highway  maintained  under  the  patrol  system,  the  auto- 
mobile slid  into  a  ditch  at  a  culvert  on  the  side  of  the  latter  highway, 
causing  the  personal  injuries  to  recover  damages  for  which  the  present 
claim  was  filed.  The  Court  found  that  the  facts  warranted  the  conclusion 
that  the  accident  was  due  not  only  to  the  negligence  of  the  husband  in 
driving  the  car  at  an  excessive  speed  at  the  turn  and  in  otherwise 
improperly  manipulating  the  machine  at  that  point,  but  was  also  due  to 
the  negligence  of  the  fftate  in  building  and  maintaining  the  state  highway 
with  an  unusual  crown  and  in  failing  properly  to  guard  the  open  ditch 
and  culvert. 

Whether  a  guard  rail  at  a  given  place  along  a  public  highway  is 
required  by  the  exercise  of  due  care  and  prudence,  and  its  omission 
amounts  to  negligence,  is  a  question  of  fact  within  the  proper  sphere  of 
determination  of  this  Court. 

The  Court  held  that  imder  the  circiunstances  of  this  case  and  the  evi- 
dence received  on  the  trial  the  negligence  of  her  husband  could  not  be 
imputed  to  the  claimant  and  that  she  personally  was  not  guilty  of  any 
negligence. 

If  the  negligent  acts  of  two  or  more  persons  concur  in  contributing  to 
an  accident,  and  both  are  efficient  and  proximate  causes  thereof,  the 
injured  person  may  hold  them  jointly  and  severally  liable.  In  this  case 
there  are  two  proximate  concurring  causes  of  the  injury,  and  the  state 
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can  be  held  liable  because  one  of  such  causes  vfaa  attributable  to  the  fault 
of  its  officials  and  servants. 

The  Court  held  that  the  claimant  was  therefore  entitled  to  recover 
against  the  state  such  damages  as  would  compensate  her  for  her  injuries 
which  were  found  to  be  the  sum  of  five  hundred  dollars.  Osterhout  v. 
State,  17  C.  C 31 

West  Genesee  street  in  Syracuse,  N.  Y.,  crosses  the  Erie  canal  over  a 
hoist  bridge  owned  and  controlled  by  the  state.  When  raised  the  bottom  of 
the  bridge  was  up  about  nine  feet  and  four  inches  above  the  surface  level 
of  the  street,  and  there  was  an  open  space  left  in  the  street.*  At  all  such 
times  this  open  space  and  the  exposed  canal  were  unguarded  by  any  gate, 
or  other  barrier,  to  prevent  travellers  going  into  the  canal.  A  street  sur- 
face electric  car  track  extended  along  said  street  and  across  said  bridge. 
About  eighty-two  feet  east  of  the  canal  was  a  steam  railroad  bridge  cross- 
ing over  the  street.  Wlien  the  hoist  bridge  is  up  it  is  in  the  same  line  of 
vision  as  the  railroad  bridge  to  a  person  approaching  the  canal  from  the 
west  on  said  street.  An  electric  light  pole,  tarrying  an  arc  light  about 
twenty- five  feet  above  the  street  surface,  stood  on  the  east  side  of  the 
street  about  eighteen  feet  west  of  the  canal  bridge.  Wlien  the  hoist  bridge 
was  up  after  dark  the  light  from  this  lamp  was  intercepted  by  the  hoist 
bridge  to  such  an  extent  that  it  did  not  shine  into  the  canal,  but  caused 
the  bridge  to  cast  a  shadow  into  the  latter.  At  such  times  the  canal  under 
the  bridge  presented  the  same  appearance  as  the  street  surface,  and  to  one 
approaching  it  from  the  west  the  open  space  under  the  bridge  appeared  to 
be  a  part  of  the  street.  On  November  2,  1913,  Tliomas  H,  Bennett,  the 
husband  of  the  decedent,  was  driving  his  automobile  down  West  Genesee 
street  from  a  westerly  direction  and  approaching  tlie  hoist  bridge.  The 
decedent  sat  on  the  rear  seat.  Tlie  top  was  up  and  the  electric  headlights 
were  out,  owing  to  the  traffic  rules  of  the  city  of  Syracuse  with  which 
Bennett  was  familiar.  It  was  dark.  Mr.  Bennett  drove  the  machine  down 
the  south  side  'of  the  street,  and  on  the  south  side  of  the  car  tracks,  until 
he  came  to  a  street  car  standing  on  the  curve  in  the  tracks  west  of  the 
hoist  bridge.  The  street  car  was  headed  easterly,  its  front  end  being 
about  fifty  feet  west  of  the  canal.  The  automobile  crossed  the  car  tracks 
just  west  of  the  car.  Bennett  drove  by  it  at  about  six  miles  an  hour.  As 
he  passed  the  front  end  of  the  car  he  saw  a  red  lantern  standing  east  of  it 
and  in  front  of  the  car,  between  the  car  tracks.  It  stood  about  twelve 
feet  west  of  the  canal  and  was  well  toward  the  southerly  side  of  the 
street.  The  automobile  proceeded  past  it  on  the  northerly  side  of  the 
street  until  it  reached  tlie  canal.  Unknown  to  Bennett,  or  the  occupants 
of  the  automobile,  the  hoist  bridge  was*  up  and  the  automobile  ran  slowly 
into  the  canal  and  Mary  Scott  Bennett  was  drowned.  None  of  the  occu- 
pants of  the  automobile  knew  the  canal  bridge  was  a  hoist  bridge,  and 
Bennett  believed  it  to  bo  a  stationary  bridge  and  was  ignorant  of  the 
fact  that  the  water  which  it  spanned  was  the  Erie  canal.  The  employees 
of  the  state  at  this  time  has  raised  the  bridge  to  allow  a  boat  to  pass, 
and  to  warn  the  public  had  placed  the  lantern  as  above  described.  A 
flagman  was  statione<l  on  the  east  side  of  the  canal  with  a  red  lantern  in 
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his  hand.  It  was  his  duty  to  guard,  as  best  he  could,  six  openings  or 
approaches  to  the  bridge,  three  on  each  side  of  the  canal.  The  state 
furnished  no  other  protection  to  the  public,  except  a  gong,  which  was 
tapped  two  or  three  times  before  the  bridge  was  raised,  but  ceased  after  it 
was  raised.  This  gong  was  sounded  only  at  a  time  when  the  occupants  of 
the  automobile  were  too  far  away  to  hear  it.  The  flagman  swung  his  lan- 
tern usually  when  he  saw  some  one  approaching,  and  he  did  not  see  this 
automobile  and  he  gave  no  warning.  The  same  system  of  warning  to  the 
public  and  the  situation  described  had  existed  at  this  point  for  many 
years.  This  street  is  much  traveled  and  is  the  main  highway  for  traflfic 
east  and  west.  The  occupants  of  the  automobile  were  residents  of  the 
city  of  Oswego,  N.  Y.  The  decedent  had  no  direction  or  control  of  the 
automobile  whatever. 

The  Court  held  that  the  bridge  maintained  by  the 'state  created,  when 
raised,  an  exceedingly  dangerous  situation.  It  developed  upon  the  state  to 
use  reasonable  care  to  protect  motorists  and  others  from  injury  as  a  result 
of  tlie  conditions  which  it  created.  Instead,  it  maintained  and  operated 
its  bridge  at  night  without  adequate  light,  without  barrier,  gate  or  proper 
mechanical  warning  device  and  with  but  one  flagman  who,  obviously,  was 
inadequate  for  the  responsibilities  imposed  upon  him.  The  Court  further 
held  that  the  decedent  personally  was  free  from  contributory  negligence 
and  that  Mr.  Bennett's  failure  to  halt,  when  he  discovered  the  red  lantern, 
was  due  to  no  n^ligence  of  his  own,  but  wholly  to  the  inadequacy'  of  the 
warning  light  and  the  misleading  position  in  which  it  was  placed,  and 
the  surroundings  and  circumstances  under  which  he  approached  it.  Even 
were  he  negligent,  his  negligence  could  not  be  imputed  to  the  decedent,  for 
she  neither  possessed  nor  exercised  any  direction  or  control  over  the  auto- 
mobile at  the  time. 

An  award  was  accordingly  made  for  the  claimant  for  $10,000,  with 
interest  from  November  2,  1913.     Scott  v.  State,  17  C.  C 38 

The  automobile  accident  involved  in  this  claim  is  the  same  as  that 
described  in  the  Scott  claim,  No.  2762- A,  reported  in  17  C.  C.  Rep.  38. 
That  claim  was  for  the  death  of  claimant's  wife  while  riding  in  an  auto- 
mobile driven  by  the  claimant  and  which  was  precipitated  into  the  canal 
at  West  Genesee  street,  Syracuse,  owing  to  the  negligence  of  the  state  in 
operating  a  lift  bridge  at  that  point.  The  present  claim  is  for  the  damage 
which  accrued  to  the  claimant  by  reason  of  the  injury  to  his  car,  clothing 
and  other  personal  property  at  the  same  time.  The  Court  held  that  the 
decision  of  the  court  in  the  Scott  claim  is  binding  in  this  claim,  and 
accordingly  made  an  award  for  the  claimant  in  the  sum  of  $859.09. 
Bennett  v.  State,  17  C.  C 44 

On  the  evening  of  April  25,  1915,  the  claimant  was  about  to  enter  the 
State  Keservation  at  Niagara  Falls  when  he  tripped  over  a  small  dark 
wire  about  twelve  inches  from  the  ground  which  was  strung  along  the 
paths  in  the  park.  Tlie  claimant  knew  that  the  reservation  was  a  public 
park,  but  he  was  a  stranger  to  the  surroundings  and  did  not  know  of  the 
existence  of  this  wire  w^hich  in  the  dark  at  that  time  was  invisible.  There 
was  no  dividing  line  separating  a  place  where  the  public  were  entitled  to 
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walk  from  a  place  where  they  were  ^ot  entitled  to  walk,  and  the  public 
were  at  liberty  to  walk  on  the  grass  on  the  paths  as  they  chose.  The 
superintendent  of  the  park  testified  that  the  reason  why  the  wire  was 
stnmg  along  the  paths  was  that  he  desired  to  maintain  the  edge  of  the 
grass  along  the  walk  in  a  better  condition  than  it  could  be  maintained 
without  some  device  to  keep  the  public  from  walking  on  this  grass  edge. 
The  Court  held  that  the  claimant  was  not  guilty  of  contributory 
negligence  and  that  the  state  was  guilty  of  gross  negligence  in  maintaining 
a  wire  in  this  position  along  the  paths  in  the  park ;  and  made  an  award 
in  favor  of  the  claimant  for  the  sum  of  $5,000.  Smith  v.  State,  17  C.  C. .  98 
See  Cath£»ine  Strexti  Bridge,  Syracuse;  Chapel  Street  Bridge, 
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NEWTON,  WILLIAM  H.,  AND  ANO.  v.  STATE,  13  C.  C.  247. 

NEW  YORK,  CITY  OF,  v.  STATE,  16  C.  C.  21. 
16  C.  C.  (Appellate  Division)  315. 

NEW  YORK  STATE  SCHOOL  OF  AGRICULTURE  AT  CANTON.     See 

Damage;  Lien. 
Ingalls  Stone  Company  v.  State,  16  C.  C  43. 

NIAGARA  RESERVATION. 

Where  the  State  owns  a  reservation  like  that  at  Niagara  Falls  and 
for  its  management  has  created  a  board  whose  duty  it  is  to  "  manage  " 
and  "  control "  the  property  and  pay  into  the  treasury  all  "  rents,  issues 
and  profits  "  thereof,  inviting  the  public  to  use  the  reservation  and  an 
inclined  railway  operated  in  connection  therewith,  it  is  bound  to  use 
reasonable  care  to  see  that  persons  using  the  railway  are  not  injured, 
and  for  the  absence  of  such  care  and  for  its  negligence,  where  there  is 
no  contributory  negligence  on  the  part  of  the  claimant,  the  State  is 
liable.    Burks  v.  State,  13  C.  G.  153. 

In  conducting  a  reservation  like  the  Niagara  Reservation  managed  as 
stated  by  commissioners  and  operating  an  inclined  railway  for  the  use 
of  \vhich  it  exacts  a  fare  from  passengers,  the  State  is  not  discharging 
a  governmental  function  and  is  liable  like  a  private  corporation  under 
the  same  facts.    Burks  v.  State,  13  C.  C.  153. 

Under  such  conditions  where  the  State  exacts  a  fare  for  the  use  of 
the  inclined  railway  by  passengers  it  is  to  be  treated  in  its  relation  to 
them  as  a  common  carrier  and  is  boimd  to  exercise  more  than  ordinary 
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care,  and  for  the  absence  of  such  care  it  is  liable,  provided  the  claimant 
is  free  from  contributory  negligence.    Burks  v.  State,  13  C.  C.  153. 

On  the  evening  of  April  25,  1915,  the  claimant  was  about  to  enter  the 
State  Reservation  at  Niagara  Falls  when  he  tripped  over  a  small  dark 
wire  about  twelve  inches  from  the  ground  which  was  strung  along  the 
paths  in  the  park.  The  claimant  knew  that  the  reservation  was  a  public 
park,  but  he  was  a  stranger  to  the  surroundings  and  did  not  know  of  the 
existence  of  this  wire  which  in  the  dark  at  that  time  was  invisible.  There 
was  no  dividing  line  separating  a  place  where  the  public  were  entitled  to 
walk  from  a  place  where  they  were  not  entitled  to  walk,  and  the  public 
were  at  liberty  to  walk  on  the  grass  or  on  the  paths  as  they  chose.  The 
superintendent  of  the  park  testified  that  the  reason  why  the  wire  was 
strung  along  the  paths  was  that  he  desired  to  maintain  the  edge  of  the 
grass  along  the  walk  in  a  better  condition  than  it  could  be  maintained 
without  some  device  to  keep  the  public  from  walking  on  this  grass  edge, 

The  Court  held  that  the  claimant  was  not  guilty  of  contributory  negli- 
gence and  that  the  state  was  guilty  of  gross  negligence  in  maintaining 
a  wire  in  this  position  along  the  paths  in  the  park;  and  made  an  award 
in  favor  of  the  claimant  for  the  sum  of  $5,000.    Smith  v.  Smith,  17  C.  C.     98 

NILES,  ISABEL  W.,  et  al.,  v.  STATE,  17  C.  C 3 

NINETEENTH  STREET  BRIDGE  (WATERVLIET). 
Murray  v.  State,  16  C.  C.  111. 

NON-NAVIGABLE  STREAM. 

Construction  of  conveyance  of  land  bounded  by,  see  Hinckley  v.  State, 
15  C.  C.  95. 

NON-RESIDENT.    8ee  Jurisdiction. 

NORTH  SAXINA  STREET  BRIDGE  (SYRACUSE). 
Slive  V.  State,  16  C.  C.  96. 
France  v.  State,  16  C.  C.  137. 

NOTICE. 

Where  a  claim  for  negligence,  in  allowing  an  aqueduct  to  leak  and  fill 
up  the  arches  over  a  creek  with  accumulations  of  ice,  rests  upon  a  notice 
given  to  an  officer  of  the  State  of  the  conditions,  no  recovery  can  be  had 
where  it  appears  that  had  the  officer  aqted  promptly  upon  the  receipt 
of  the  notice,  the  damages  would  have  happened  despite  anything  that  the 
State  could  have  done.    Town  of  Whitestown  v.  State,  13  C.  C.  269. 

NOTICE  OF  INTENTION. 

Claimant  failed  to  file  the  notice  of  intention,  which  is  required  by 
section  264  of  the  Code  of  Civil  Procedure  in  claims  other  than  for  the 
appropriation  of  land,  and  contended  that  no  such  notice  was  required 
because  the  alleged  damage  was  due  to  the  permanent  improvement  made 
by  the  State  in  constructing  a  dam  which  interfered  with  the  free  flow 
of  water  in  the  creek  and  caused  the  flooding.     The  Court's  attention 
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however  was  not  called  on  the  triali  to  the  fact  that  no  notice  of  inten- 
tion had  been  filed. 

The  court  held  that  the  service  of  the  notice  of  intention  is  jurisdic- 
tional and  cannot  be  waived.  The  jurisdiction  of  the  Court  of  Claims 
to  hear  any  claim  rests  upon  statute  and  in  this  instance  the  statute 
says  that  no  claim  shall  be  "  maintained  '^  against  the  State  unless  such 
a  notice  has  been  filed.  This  language  goes  to  the  very  right  of  the 
claimant  to  maintain  the  action  and  unless  the  notice  is  filed  the  Court 
has  no  jurisdiction  to  entertain  the  claim,  irrespective  of  any  question 
as  to  whether  or  not  the  attention  of  the  Court  was  called  to  the  failure 
to  file  it. 

Butterfield  v.  State,  16  C.  C.  24. 

16  C.  C.   (Court  of  Appeals)   308. 

See  also  the  decision  of  the  Court  of  Appeals  to  the  same  effect  in 
Buckles  V.  State,  16  C.  C.  303. 

In  the  decision  of  the  Court  of  Appeals  in  Butterfield  v.  State,  the 
additional  point  was  decided  that  even  if  the  claim  itself  w^as  filed  in  the 
clerk's  office  of  the  Court  of  Claims  and  in  the  Attorney-Generars  office 
within  the  six  months'  period,  that  fact  did  not  dispense  w^ith  the  neces- 
sity of  filing  the  notice  of  intention  in  both  of  said  offices.  16  C.  C.  308. 
""The  word  "appropriation"  has  a  varying  meaning  but  it  cannot  be 
interpreted  to  include  a  case  of  temporary  or  occasional  flooding  arising 
from  an  improvement  constructed  on  a  stream  below  the  point  of  flood- 
ing. The  exception  of  cases  where  the  State  has  made  an  appropriation 
of  land  is  due  to  the  fact  that  the  appropriation  is  the  act  of  the  State 
itself;  it  has  full  knowledge  of  the  facts,  and  therefore  no  notice  of  inten- 
tion is  necessary.    Butterfield  v.  State,  16  C.  C.  24. 

The  final  estimate  was  made  and  signed  by  the  State  Architect  on 
July  14,  1914,  and  the  notice  of  intention  to  file  the  claim  was  filed 
on  December  30,  1914.  The  Court  held  that  the  notice  was  filed  in  time; 
that  the  six  months'  period  under  section  264  of  the  Code  of  Civil 
Procedure  did  not  commence  to  run  until  the  liabilitv  accrued,  and  that 
the  liability  accrued  when  the  State  Architect  certified  the  final  pay- 
ment, in  which  he  did  not  include  the  items  set  forth  in  the  claim  and 
thereby  rejected  them.    W.  L.  Waples  Co.  v.  State,  16  C.  C.  54. 

The  State  contended  that  the  six  months'  period  within  which  the 
notice  of  intention  to  file  the  claim  must  be  filed  imder  section  264  of  the 
Code  of  Civil  Procedure,  should  be  computed  from  the  date  of  the  tort, 
and  not  from  the  date  of  the  injury  resulting  to  the  claimant  therefrom. 
The  Court  held  that  this  contention  was  unsound,  that  the  claim  of  the 
claimant  did  not  "  accrue "  until  she  had  suffered  the  injury  to  her 
premises  with  its  resultant  loss,  and  that  the  notice  of  intention  had  been 
filed  within  six  months  from  this  time.     Konner  v.  State,  16  C.  C.  92. 

In  claims  where  the  damages  are  continuing  the  claimant  cannot  go 
back  in  his  proof  of  damages  further  than  six  months  preceding  the 
filing  of  the  notice  of  intention. 

Park  v.  State.  16  C.  C.  132. 
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In  1912  the  claimant  then  fourteen  years  of  age,  while  passing  the 
State  armory  at  Schenectady,  New  York,  was  injured  by  ice  and  snow 
falling  upon  her  from  the  armory  roof,  from  which  she  sustained  the 
injuries  forming  the  subject  of  this  claim. 

The  Court  found  irom  evidence  that  the  guard  on  the  armory  roof 
at  the  point  from  which  the  ice  and  snow  fell  was  inadequate  to  prevent 
such  fall;  that  frequently  theretofore  large  masses  oi  ice  and  snow  had 
been  precipitated  from  the  roof  at  the  same  point  and  the  safety  of 
pedestrians  on  a  public  street  thus  menaced;  and  that  the  State  officials 
in  charge  of  the  armory  had  ample  notice  of  these  things  but  had  taken 
no  measures  whatsoever  to  prevent  them. 

The  Court  held  that  the  evidence  was  such  as  would  establish  liability 
against  an  individual  or  a  corporation  in  a  court  of  law  or  equity  and 
that,  therefore,  the  State,  having  by  section  264  of  the  Code  of  Civil 
Procedure  consented  that  this  Court  might  determine  its  liability,  was 
liable  for  the  injuries  sustained.  The  liability  for  the  condition  which 
resulted  in  the  injuries  to  the  claimant  could  be  predicated  either  upcm 
the  ground  of  negligence  or  of  nuisance.  Kleinmeier  ▼.  State,  16  C.  C.  101. 
See  Nbgugence. 

NUSSBAUM,  MYER,  v.  STATE,  11  C.  C.  147. 

OAK  ORCHARD  CREEK. 

Where  the  State  constructs  a  feeder  utilizing  a  creek  for  a  portion  of 
the  way  as  a  part  of  thq  feeder  and  connects  three  separate  watersheds, 
and  negligently  permits  gate.s  at  the  head  of  the  feeder  to  become  out  of 
repair  so  as  to  allow  water  to  escape  through  or  under  them,  and  allows 
the  banks  of  the  feeder  to  become  depressed  in  places  and  oat  of  repair, 
it  is  liable  for  damages  occasioned  by  flooding  due  to  its  own  negli- 
gent acts.    Ustrander  v.  State,  11  C.  C.  175. 

Ostrander  v.  State,  11  C.  C.  72. 

Acer  V.  State,  (Claim  Nos.  6258,  6587),  11  C.  C.  72. 

Acer  V.  State,  (Claim  No.  8187),  16  C.  C.  50. 

Post  V.  State,  11  C.  C.  72. 

Gray  v.  State,  12  C.  C.  71. 

McDonald  v.  State.  12  C.  C.  79. 

Zimmerman  v.  State,  12  C.  C.  88. 

O'BRYAN,  LINA,  ADMX.,  v.  STATE,  15  C.  C.  295. 
OFFICERS.    See  Pubuc  Officers. 

OLCOTT,  J.  VAN  VECHTEN,  as  receiver  in  bankzuptcy  •!  tht  Tvigjuom 

Contracting  Co.,  v.  STATE,  17  C.  C 14" 

OLSZEWKA,  VERONICA,  v.  STATE,  13  C.  C.  153. 

ONEIDA  RIVER. 

Permanent  Appropriation: 
Vincent,  Hattie  A.,  v.  State,  15  C.  C.  229. 
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O'NEIL,  FRANK  S.,  v.  STATE,  16  C.  C.   /4                                                   Page. 
17  C.  C.  (Court  of  Appeals) 305 

ONTARIO  KNITTING  COMPANY  v.  STATE,  15  C.  C.  371. 

OPINIONS. 

When  there  is  doubt  as  to  the  meaning  of  a  judgment  of  the  Court 
of  Claims,  an  opinion  written  by  the  Court  in  deciding  the  case,  while  not 
conclusive,  may  be  referred  to  as  an  aid  in  construing  the  judgment. 
Olcott  V.  State,  17  C.  C 147 

OPTION. 

Several  weeks  before  the  appropriation  by  the  state  of  claimant's  land, 
claimant  had  given  an  option  to  A  to  purchase  the  property,  and  claimant 
on  the  trial  sought  to  recover  certain  damages  as  the  assignee  of  all  the 
rights  and  interests  of  A  in  the  property.  A,  however,  had  not,  prior  to 
the  appropriation,  served  notice  upon  the  claimant  of  his  acceptance  of 
the  offer  and  he  had  no  interest  in  the  fee  of  the  property.  The  Court 
held,  that  inasmuch  as  the  property  was  taken  by  the  state  under  a  law 
which  provided  compensation  to  the  owner  only,  A  is  without  redress 
even  if  he  has  suffered  any  damages,  and  therefore  the  claimant  cannot 
recover  any  damages  based  upon  A's  assignment  to  it.  Taggarts  Paper 
Co.  V.  State,  17  C.  C 122 

OSLEY,  ELIZABETH,  v.  STATE,  15  C.  C.  277. 

OSTERHOUT,  ANNIE  E.,  v.  STATE,  17  C.  C 31 

OSTERHOUT,  HARRY  S.,  v.  STATE,  17  C.  C. 36 

OSTRANDER,  CHARLES,  ▼.  STATE,  11  C.  C.  72. 
OSTRANDER,  JAY  N.,  v.  STATE,  11  C.  C.  175. 

OSWEGO  RIVER. 

The  rule  as  to  the  Oswego  river,  a  nontidal,  a  nonboundary  stream, 
is  that  the  title  to  the  bed  and  the  riparian  rights  incident  thereto  go 
with  the  ownership  of  the  land  bounding  the  stream  unless  reserved. 
Fulton  Light,  Heat  &  Power  Co.  and  ano.,  v.  State,  12  C.  C.  179. 

OSWEGO  RIVER  APPROPRIATION. 

Battle  Island  Power  Co.  v.  State,  16  C.  C.  120. 

OVERFLOW.    See  Leakage,  Overflow  and  Flooding. 

OVERHEAD  EXPENSES. 

See  Canals;  Contract;  Damage;  Highway. 

PALMER,  LOWELL  M.,  ET  AL.,  v.  STATE,  15  C.  C.  55. 
PARE,  EMMA  B.,  v.  STATE,  16  0.  C.  132. 
PARK  AVENUE  IMPROVEMENT.    See  Highway. 
PARKER,  ROBERT,  v.  STATE,  13  C.  C.  17. 
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Where  upon  the  hearing  of  a  claim  for  permanent  appropriation  it 
appears  that  other  parties  than  those  named  in  the  claim  have  an  interest 
in  the  claim^  they  will  be  brought  in  by  consent,  and  the  interest  of  each 
determined  and  an  award  made  accordingly.  Kuhn  and  Buffalo,  Rochester 
&  Lockport  Ry.  Co.  v.  State,  12  C,  C.  246. 

An  application  to  bring  in  a  party  under  the  authority  of  section  ^1 
of  the  Code  of  Civil  Procedure  should  be  refused  where  it  appears  that 
the  State  makes  no  claim  against  the  party  and  the  party  no  claim 
against  the  State  and  the  only  issue  being  one  between  the  party  and 
the  claimant.    Elmore  &  Hamilton  Contracting  Co.  v.  State,  13  C.  C.  401. 

PASSORELLI,  FELICE,  v.  STATE,  16  C.  C.  67. 

PATENTS.    See  Grant. 

PATRICK  McGOVERN  &  CO.  v.  STATE,  16  C.  C.  37. 

PECKSPORT  BRIDGE  (MADISON  COUNTY). 

Under  tlie  provisions  making  the  State  liable  only  where  upon  the 
same  facts  an  individual  or  corporation  would  be  liable  (Canal  Law, 
§  47;  Code  of  Civ.  Proc,  §  264)  the  State  is  entitled  to  the  benefit  of  the 
provisions  of  the  Highway  Law  (L.  1890,  ch.  560,  §  154;  L.  1909,  ch.  30, 
§  331)  relating  to  the  load  which  town  bridges  are  required  to  bear. 
O'Bryan  v.  State,  15  C.  C.  295. 

Where  the  statute  exempting  a  town  from  liability  for  the  collapse  of 
a  bridge  under  a  load  of  four  tons  or  over  (L.  1890,  ch.  30,  §  154)  was 
amended  by  increasing  the  load  to  eight  tons  or  over,  the  State  has 
a  reasonable  time  after  the  amendment  takes  effect  to  reconstruct  its 
bridges  to  meet  the  requirements  of  the  increased  load  and  where  an 
accident  occurs  103  days  after  the  amendment  takes  effect  a  reasonable 
time  has  not  elapsed  to  charge  the  State  with  negligence  for  delay  in 
reconstructing  a  bridge  which  fell  with  a  load  exceeding  four  and  one- 
half  tons.    O'Bryan  v.  State,  15  C.  C.  295. 

The  State  was  held  to  be  exempt  from  liability  where  an  engineer 
undertook  to  drive  over  a  canal  bridge  in  a  town  a  load  weighing  four 
and  one-half  tons  and  he  was  held  to  have  assumed  the  risk  in  passing 
over  the  bridge  where  he  had  examined  the  bridge  and  after  such  examina- 
tion reached  the  conclusion  that  it  was  safe  and  undertook  to  cross  and 
went  down  with  the  bridge.    O'Bryan  v.  State,  15  C.  C.  295. 

PERKINS,  ALBERT  E.,  ET  AL.  v.  STATE,  13  C.  C.  96. 

PERKINS,  LAVINIA  C,  ▼.  STATE,  15  C.  C.  282. 

PERMANENT  APPROPRIATIO]^ 

"Where  land  is  permanently  appropriatea  for  a  State  fish  hatchery 
under  an  enabling  act  which  provided  that  upon  failure  to  agree  the 
claimant  may  submit  his  claim  to  the  Court  of  Claims  for  the  value  of 
such  land,  the  claimant  is  entitled  not  only  to  the  value  of  the  land 
taken  but  to  the  damages  to  the  remainder  of  the  land  not  taken.  Bonne- 
ville V.  State,  12  C.  C.  173. 
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Where  after  an  appropriation  by  the  State  of  land  covered  by  an 
unpaid  aasessmrait  there  is  a  foreclosure  of  the  assessment  and  in  the 
judgment  an  apportionment  of  the  assessment  upon  the  land  actually 
taken,  so  much  of  the  award  as  represents  the  yalue  of  the  land  taken 
which  is  covered  by  the  apportioned  assessment  must  be  paid  to  the  party 
designated  in  the  judgment  in  satisfaction  of  the  assessment.  McKee  and 
ano.  V.  State,  13  C.  C.  220. 

Upon  the  service  of  a  notice  of  appropriation  by  the  State  upon  the 
owner  the  appropriation  is  complete  and  the  owner  becomes  divested  of 
his  land  and  becomes  entitled  to  a  claim  against  the  State  for  the  com- 
pensation to  which  he  may  be  entitled  under  the  constitution,  and  the 
purchaser  of  the  land  under  proceedings  taken  to  foreclose  an  assess- 
ment acquires  no  right  to  the  award  made  in  the  appropriation  proceed- 
ings.    McKee  and  ano.  v.  State,  la  C.  C.  220. 

While  it  is  proper  to  receive  evidence  as  to  the  quantity  of  moulding 
sand  on  a  farm  and  the  availability  of  the  frontage  of  the  farm  for 
building  lots  as  bearing  upon  the  value  of  the  farm,  the  compensation  for 
the  taking  of  the  farm  is  to  be  estimated  by  the  market  value  of  the 
property.    Gregg  v.  State,  13  C.  C.  38. 

Where  in  1826  there  was  no  specific  appropriation  by  the  State  defin- 
ing the  rights  acquired  by  it  but  long  continued  possession  since  that 
time  acquiesced  in  by  both  parties,  the  State  and  the  owner's  rights  will 
be  deemed  to  have  been  fixed  by  the  acts  of  the  parties  confirmed  by  such 
documentary  and  other  evidence  as  is  available.  Fulton  Light,  Heat  dt 
Power  Co.  v.  State,  13  C.  C.  286. 

The  rights  acquired  by  claimants  through  previous  appropriations  of 
the  State  to  draw  water  through  certain  openings  are  property  rights 
protected  under  the  Constitution  and  not  subject  to  be  taken  by  the  State 
under  its  reserved  power  to  improve  the  navigation  of  a  stream.  Fulton 
Light,  Heat  A  Power  Co.  v.  State,  13  C.  C.  285. 

Although  the  State  may  have  a  right  to  improve  the  navigation  of  a 
stream  without  making  compensation  for  consequential  damages  it  may 
still  provide  for  compensation  and  pay  such  damages  as  its  acts  occasion. 
Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 

Where  the  State  appropriates  a  municipal  building  in  a  village  for 
the  Barge  canal  its  value  will  not  be  based  upon  the  cost  of  reproducing 
the  building  nor  upon  its  value  to  the  village  but  upon  the  market  value 
of  the  property  in  the  condition  in  which  it  was  at  the  time  of  the  appro- 
priation.    Village  of  Whitehall  v.  State,  13  C.  C.  139. 

Wood  creek,  which  formed  a  part  of  the  ordinary  route  of  travel 
between  the  Hudson  river  and  Lake  Champlain  from  earliest  times,  and 
was  used  by  the  Indians  and  later  by  the  Colonists,  was  regarded  as 
navigable,  and  in  the  patent  from  the  English  Crown  to  Philip  Skene, 
was  excepted  and  reserved  **  as  a  common  highway  for  the  benefit  of  the 
public"  Philip  Skene  having  been  attainted  of  treason  by  the  Legisla^ 
ture  of  the  State  of  New  York  in  1779,  and  his  lands  sold  by  the  Com- 
missioners gl  Forfeiture^  those  claiming  under  the  Skene  Patent  have  no 
interest  in  the  bed  of  Wood  creek,  and  tlie  State  may  take  a  portion 


Index  Digest  465 


PERMANENT  APPROPRIATION  —  Continued,  P^ge. 

thereof  for  its  ctuial  Bystem  without  compensation  to  the  riparian  owners. 
Johnson  v.  State,  13  C.  C^  65. 

The  State  appropriated  for  the  purposes  of  the  new  Barge  canal,  the 
property  of  D.  Before  the  appropriation  D  had  leased  the  property  to 
the  claimant,  B,  which  lease  was  duly  recorded  in  the  County  Clerk's 
office  of  the  county  where  the  property  was  situated.  The  lease  had  five 
years  to  run  at  the  time  of  the  appropriation.  B,  the  lessee  and  claim- 
ant, was  in  the  possession  and  occupancy  of  the  property  when  it  was 
appropriated.  After  the  appropriation  the  State  made  a  settlement 
with  D,  the  owner  and  lessor,  paying  him  an  agreed  sum  for  the  prop- 
erty. B,  the  lessee  in  possession  and  occupancy  under  the  recorded  lease, 
was  not  settled  with.  Held,  that  any  settlement  under  such  conditions, 
with  the  owner,  D,  by  the  State,  could  not  affect  the  rights  of  the 
claimants  herein,  and  that  they  were  entitled  to  recover  the  value  of 
their  lease  at  the  time  of  the  appropriation.  Baker  and  ano.  v.  State, 
13  C.  C.  22. 

The  filing  of  a  map,  description  and  certificate  of  property  to  be  appro- 
priated, and  the  service  thereof  on  one  or  more  claimants  as  tenants  in 
common  but  not  upon  all,  effects  a  tentative  appropriation,  which 
becomes  complete  by  service  on  the  othersi  at  a  later  date,  but  by  opera- 
tion of  law,  the  later  service  relates  back  to  the  earlier  and  the  appro- 
priation is  regarded  as  having  been  made  at  that  time.  The  service, 
whenever  made,  is  part  of  on«  transaction  and  service  on  a  single  tenant 
in  common  paralyzes  the  action  of  all,  for  the  property  can  not  be 
improved  except  at  the  owner's  risk  or  sold  except  at  the  owner's  sac- 
rifice. It  would  not  be  equitable  for  the  State  to  claim  that  it  did  not 
take  the  property  until  the  last  service  was  made,  when  the  delay  of 
years  in  completing  service  is  wholly  its  own  fault  and  it  has  certified 
on  the  map  filed  at  the  initiation  of  the  proceeding  that  the  property 
is  necessary  for  a  public  improvement,  and  that  it  has  been  permanently 
appropriated  therefor,  which  involves  and  finally  results  in  the  acquisi- 
tion of  every  interest  in  the  land,  especially  where  the  property  is  at 
once  entered  upon  and  taken  possession  of  by  the  State  and  the  construc- 
tion of  a  huge  dam  for  a  reservoir  is  begun  thereon.  Hinckley  v.  State, 
15  C.  C.  95. 

When  a  highway,  land  or  water,  has  been  dedicated  to  the  public 
for  a  purpose,  the  sovereign  power  may  take  or  improve  such  highway 
for  the  same  general  purpose  or  object,  without  compensation.  Cham- 
plain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

'fhe  power  of  eminent  domain  is  a  natural  and  inherent  attribute  of 
Sovereignty.  The  Constitutional  provision  "  that  private  property  shall 
not  to  be  taken  for  public  use  without  compensation  "  means  that  the  com- 
pensation shall  be  just  to  the  public  as  well  as  to  the  individual.  Cham- 
plain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

In  case  of  injuries  inflicted  through  the  power  of  eminent  domain,  the 
owner  of  the  property  should  use  reasonable  and  proper  precautions  to 
prevent  or  decrease  the  injury  and  should  not  be  allowed  to  increase,  swell 
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or  enhance  the  injury,  or  the  damages  sustained,  in  bad  faith.    Champlam 
Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

In  proceedings  for  determining  the  compensation  for  rights  taken  under 
the  power  of  eminent  domain  loss  of  profits  may  be  taken  into  account 
with  other  elements  in  determining  the  value  of  the  property  but  are  not 
the  measure  of  damages.  Champlain  Stone  and  Sand  Ck).  t.  State,  15 
C.  C.  181. 

The  statutes  of  the  State  down  to  the  enactment  ot  the  Canal  Law  of 
1804,  (L.  1894,  ch.  338)  did  not  require  the  making  and  filing  of  a  map 
or  the  serving  of  a  notice  of  appropriation  upon  the  property  owner  as  a 
part  of  the  act  of  appropriation,  but  merely  provided  that  the  State 
should  take  possession  of  the  land  permanently  appropriated,  the  damages, 
if  any,  being  obtained  through  the  canal  appraisers.  Pierce  v.  State, 
15  C.  C.  260. 

By  the  construction  fif  a  dam,  raising  the  water  of  Tonawanda  creek, 
and  flooding  the  property  in  dispute,  and  by  the  construction  of  an 
embankment  and  ditch,  thus  entering  upon  and  taking  possession  not  only 
of  the  land  covered  by  the  eniibankment  and  ditch,  but  of  the  disputed 
land  intervening  between  the  embankment  and  Tonawanda  creek,  the 
State  complied  with  the  statutes  relating  to  permanent  appropriations. 
Pierce  v.  State,  15  C.  C.  260. 

Prior  to  the  Canal  Law  (L.  1894,  ch.  338)  the  permanent  appropriation 
of  land  was  complete  -when  the  State  took  possession  of  the  same  and  if 
no  claim  was  made  within  a  year  after  such  appropriation  the  owner  lost 
his  interest  in  the  property  and  the  State  acquired  a  title  in  fee.  Miller 
V.  State,  15  C.  C.  266. 

Where  it  appears  from  the  evidence  that  Tonawanda  creek  was  a  part 
of  the  canal  system  of  the  State;  that  the  dam  was  built  near  its  outlet; 
that  it  was  made  navigable;  that  the  Holmes-Hutchinson  maps  of  1&34  of 
the  canal  system  of  the  State  show  the  creek  as  a  part  of  the  canal  system 
with  a  towing  path  on  the  southerly  side  of  the  creek;  that  between  1838 
and  1842  the  State  constructed  an  embankment  through  the  property  on 
the  north  side  of  the  creek  for  the  purpose  of  obviating  flooding  upon 
which  embankment  the  buildings  of  claimant  were  constructed;  that  the 
map  under  which  the  improvement  was  made  shows  a  green  line  indicating 
the  land  to  be  appropriated,  which  green  line  included  the  land  in  dis- 
pute; that  this  map  was  over  30  years  of  age  and  was  produced  from  the 
Division  Engineer's  office  of  the  State;  that  pursuant  to  legislative 
authority  maps  were  prepared  of  the  canal  system  of  the  State  known  as 
the  Evershed  maps  of  1875,  which  were  filed  in  the  State  Engineer's  office, 
a  copy  of  a  part  of  which  was  ofl'ered  in  evidence  showing  the  land  in  dis- 
pute within  the  blue  line;  that  an  appraisement  was  made  of  a  two- 
thirds  interest  in  the  land  in  question  for  damages  arising  from  the 
appropriation  of  the  other  one-third  interest;  the  State  has  acquired  title 
in  fee  to  the  land  in  question.    Miller  v.  State,  15  C.  C.  266. 

As  the  original  title  to  most  of  the  land  of  the  State  is  in  the  State 
itself,  it  is  subject  to  be  taken  for  public  purposes  by  the  State  upon 
payment  of  the  market  value  of  the  property,  which  is  the  compensation 
provided  for  by  the  Constitution.    Smith  v.  State,  15  C.  C.  293. 
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Where  the  State  Constitution  provides  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation  and  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law  and  the  statute 
for  the  construction  of  a  State  canal  provides  that  the  State  Engineer 
shall  take  such  property  as  in  his  judgment  shall  be  necessary  and  the 
lines  of  the  canal  are  fixed  at  the  time  of  the  appropriation,  his  judgment 
must  be  limited  to  the  actual  necessities  of  the  canal  as  approved  and 
legally  planned  and  an  appropriation  outside  of  the  lines  of  the  canal 
though  consented  to  by  the  owner,  not  necessary  for  spoil,  buildings  or 
other  public  purposed  in  connection  with  the  construction  and  operation 
of  the  canal  is  unauthorized,  illegal  and  void.  Ontario  Knitting  Co.  v. 
State,  15  C.  C.  371. 

Where  the  State  appropriated  land  upon  which  there  was  a  factory  and 
an  engine  and  derrick  resting  upon  substantial  foundations,  all  of  which 
were  used  in  connection  with  the  business  conducted  on  the  property, 
Heldf  that  the  State  could  not  take  the  bare  land  and  subject  the  owner 
to  the  loss  of  the  depreciation  of  such  structures  and  machinery  as  he  had 
placed  upon  it;  that  the  rule  that  applied  is  that  which  obtains  between 
vendor  and  vendee,  which  is  that  a  purchaser  of  the  property  would  have 
acquired  the  engine  and  derrick  with  the  building  as  a  part  of  the  plant ; 
that  there  was  such  an  annexation  and  adaptability  of  the  property  as  to 
constitute  the  engine  and  derrick  a  part  of  the  realty;  that  they  w^ere 
securely  attached  to  the  freehold  and  were  used  in  connection  with  the 
business;  that  they  were  a  part  of  the  plant  and  essential  to  the  operation 
thereof  and  could  not  be  removed  except  with  such  a  depreciation  in 
value  as  would  amount  to  an  appropriation  without  just  compensation. 
Phipps  V.  State,  15  C.  C.  392. 

The  question  as  to  the  power  of  the  State  to  reduce  an  appropriation  at 
any  time  before  a  judgment  has  been  entered  or  the  compensation  has 
actually  been  paid  is  an  exceedingly  important  one  to  the  State,  and  being 
merely  one  of  statutory  construction  should  be  answered  favorably  to  the 
State  unless  by  express  language  of  the  statutes  or  by  a  fair  implication 
therefrom  title  to  land  appropriated  vests  at  some  earlier  period.  Adi- 
rondack Woolen  Co.  v.  State,  16  C.  C.  1. 

The  statutes  preceding  the  Barge  Canal  act  and  the  decisions  made 
thereunder  are  uniform  in  holding  that  the  title  did  not  vest  when  the 
State  entered  upon  the  land  and  thereby  appropriated  it,  but  rather  when 
the  award  had  been  made  and  recorded  or  the  Statute  of  Limitations  had 
run  against  the  owners  of  the  property.  This  unbroken  record  of  statu- 
tory enactment  and  judicial  decisions  should  have  great  weight  in  inter- 
preting the  Barge  canal  act  upon  the  subject  under  discunsion  in  view  of 
the  omission  from  that  statute  of  any  express  language  presoiiuing  when 
the  title  shall  vest  in  the  State.  Adirondack  Woolen  Co.  v.  State,  16 
C.    C.    1. 

History  of  the  statutes  preceding  the  Barge  canal  act  of  1903  relating 
to  the  appropriation  of  lands  for  canal  purposes,  the  procedure  under 
these  acts,  and  the  judicial  decisions  construing  them,  stated  at  length. 
Adirondack  Woolen  Co.  v.  State,  16  O.  C.  1. 
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The  Barge  canal  act  is  but  a  step  in  the  development  of  legislation  on 
the  subject  of  appropriations,  and  there  is  nothing  in  that  act  which  indi- 
cates an  intention  on  the  part  of  the  State  to  change  the  rule  which  had 
previously  existed  for  over  three-quarters  of  a  century,  that  the  title  to 
the  property  appropriated  should  not  vest  in  the  State  until  an  appraisal 
had  been  made  and  recorded  or  the  Statute  of  Limitations  had  run. 
Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

If  the  State  has  occupied  property  under  a  permanent  appropriation 
for  which  a  notice  has  been  served  and  subsequently  releases  a  part  of 
the  property,  the  owner  is  clearly  entitled  to  such  damages  as  he  sus- 
tained during  the  occupancy.  Wliere  the  appropriation  has  been 
changed,  the  owner  would  be  entitled  to  compensation  as  to  a  permanent 
appropriation  for  the  property  described  in  the  final  appropriation  and 
for  such  damages  as  he  sustained  by  reason  of  the  earlier  appropriation. 
Such  being  the  case,  it  would  seem  that  property  o^vners  should  assist 
rather  than  oppose  a  construction  which  the  State  seeks  to  place  upon 
the  Barge  canal  statute  authorizing  it  to  reduce  appropriations  subse- 
quent to  the  service  of  the  notice  of  appropriation  and  before  judgment 
has  been  entered  or  the  compensation  paid  or  the  Statute  of  Limitations 
has  run.     Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

In  construing  statutes  it  is  the  rule,  where  there  is  an  opportunity  for 
a  difference  of  opinion  as  to  the  proper  construction,  to  adopt  that  con- 
struction; other  things  being  equal,  which  carries  out  some  general  public 
policy  or  serves  some  public  interest.  Following  this  rule,  it  seems  a  salu- 
tary one  in  the  light  of  what  has  been  said  to  adopt  the  construction  that 
under  the  Barge  canal  act  title  does  not  vest  in  the  State  until  an 
appraisment  has  been  made  and  recorded  or  paid,  that  is,  until  a  judg- 
ment has  been  entered  in  the  Court  of  Claims  or  paid,  or  until  the  Statute 
of  Limitations  has  run,  or  an  agreement  has  been  made  w^ith  the  proper 
officials.  This  construction  of  the  Barge  canal  act  will  not  injure  persons 
to  the  slightest  extent  whose  property  has  been  appropriated.  They  are 
guaranteed  just  compensation  by  the  Constitution,  and  whatever  the  acts 
of  the  State,  whether  they  be  temporary  or  permanent  in  their  character, 
a  remedy  exists  in  favor  of  those  who  have  been  injured.  Adirondack 
Woolen  Co.  v.  State,  16  C.  C.  1. 

An  aw^ard  was  made  for  land  appropriated  and  for  three  small  frame 
buildings  on  the  land.  The  Court  held,  however,  that  the  evidence  waa 
insufficient  to  justify  an  award  for  the  loss  of  a  mineral  spring  on  the 
land  and  two  gas  wells.  The  proofs  as  to  the  successful  operation  of  the 
business  of  selling  mineral  water  were  very  unsatisfactory;  furthermore, 
the  decedent  had  before  the  appropriation  made  a  gift  of  the  mineral 
spring  to  a  son,  since  deceased,  and  if  there  had  been  any  profit  in  the 
operation  of  the  mineral  spring  it  did  not  belong  to  the  claimants.  Aa 
to  the  gas  wells,  a  consideration  of  the  entire  testimony  showed  that 
little,  if  any,  gas  had  been  used  from  the  wells  at  the  time  of  the  appro- 
priation.    Knight  V.  State,  16  C.  C.  66. 

Claimant  owned  land  adjoining  a  roadway  known  as  the  Butts  road,  hit 
title  running  to  the  center  of  the  highway.    The  appropriation  was  for  the 
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purpose  ol  an  approach  to  a  new  bridge  over  the  Barge  canal.  The  new 
approach  shut  off  the  former  access  to  claimant's  house  and  barn.  The 
new  construction  also  closed  two  conduits  which  had  formerly  diverted 
water  from  the  claimant's  premises,  and  water  flowed  down  upon  the 
claimant's  premises  from  the  embankment  of  the  approach  during  every 
rain.  The  Court  made  a  total  award  of  $750  for  all  the  damages  result- 
ing to  the  claimant  from  the  appropriation.  Passorelli  v.  State^  16 
C.  C.  67. 

The  claimants  are  the  owners  of  a  farm  in  the  city  of  Rome,  N.  Y.,  of 
about  270  acres.  In  June,  1908,  the  State  appropriated  a  portion  of  this 
farm  for  the  purposes  of  Barge  canal  construction  and  in  1909,  the  then 
special  examiner  and  appraiser  of  canal  lands  agreed  with  the  claimant 
to  pay  $3,800  for  the  land  actually  taken.  This  agreement  contained  the 
following  clause:  ''In  this  case  the  owner  has  a  claim  for  damages  by 
reason  of  cutting  off  certain  lands  from  access.  This  damage,  if  any,  can- 
not be  determined  until  such  time  as  further  appropriations  are  made 
from  same  lands."  On  February  15,  1910,  the  claimants  received  the 
$3,800  specified  in  the  contract.  No  further  appropriation,  however,  was 
made  and  the  years  passed  by  without  any  payment  from  the  State  to  the 
claimants  for  the  balance  of  their  damage  and  without  any  adjudication 
of  the  same.  On  October  18,  1915,  the  claimants  filed  their  claim  for  the 
damages  resulting  to  the  remainder  of  the  farm  from  the  appropriation 
made  in  June,  1908.  This  claim  was  filed  pursuant  to  chapter  640  of  the 
Laws  of  1915,  which  act  took  effect  May  14,  1915,  and  which  provided  in 
part  that  the  Court  "  shall  have  jurisdiction  of  and  may  hear  and  deter- 
mine any  claim  against  the  State  heretofore  accrued  which  shall  be  filed 
within  one  year  after  this  act  takes  effect  for  compensation  of  damages 
for  or  on  account  of  the  appropriation  by  the  State  of  any  lands  "  in  con- 
nection with  the  improvement  of  the  canals  forming  the  Barge  canal 
system. 

The  State  contended  that  this  act  of  the  Legislature  was  unconstitu- 
tional as  to  this  particular  claim  under  article  7,  section  6  of  the  State 
Constitution,  and  that  the  claimants  herein  could  not  recover  because 
their  claim  accrued  more  than  six  years  prior  to  the  filing  of  the  same. 
The  Court,  however,  held  that  the  State  had  recognized  this  indebtedness 
to  the  claimants  both  by  the  written  agreement  made  on  December  1, 
1909,  and  by  the  payment  of  a  portion  of  the  damages  which  it  owed  the 
claimants  on  February  15,  1910,  and  that  as  the  claim  had  been  filed 
within  six  years  after  these  dates  the  indebtedness  would  not  have  been 
barred  as  between  citizens  of  the  State  and  that  therefore  the  claim  was 
filed  in  time  in  this  Court. 

The  Court  held  that  the  evidence  established  the  fact  that  the  farm 
prior  to  the  appropriation  was  of  the  value  of  $11,000,  but  after  the 
appropriation  it  was  worth  not  to  exceed  $2,000.  Of  the  difference, 
namely,  $9,000,  the  State  had  paid  $3,800,  leaving  a  balance  due  claim- 
ants of  $5,200,  to  which  they  are  entitled  with  interest  from  the  date  of 
the  appropriation.    Tuttle  v.  State,  16  C.  C.  87. 

A  portion  of  land  appropriated  was  in  the  old  bed  of  the  Mohawk  river. 
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The  Court's  award  for  this  portion  of  the  land  was  based  on  the  under- 
standing that  this  land  had  been  a  part  of  the  Cosby  Manor  grant,  and 
that  under  the  decision  of  the  Court  of  Appealfi  in  the  case  of  Williams 
V.  City  of  Utica,  217  N.  Y.  162,  con-^(vun\^  this  grant,  the  claimant  at 
the  time  of  the  appropriation  owned  it  on  fee. 

'Davies  v.  State,  16  C.  C.  115. 

Smith  V.  State,  16  C.  C.  148. 

The  certificate  appropriating  land  was  signed  by  the  special  deputy 
engineer  and  it  was  contended  that  under  the  decision  of  the  Court  of 
Appeals  in  Ontario  Knitting  Co.  v.  State,  205  N.  Y.  409,  the  appropria- 
tion was  void.  The  Referee  held  that  the  facts  were  diflferent  in  the 
present  case  and  that  the  appropriation  was  valid  under  the  Referee's 
decision  in  Pratt  v.  State,  afiirmed  by  the  Court  of  Appeals  in  219  N-  Y. 
554.    Lane  Brotliers  Co.  v.  State,  16  C.  C.  238. 

For  a  discussion  of  the  proper  measure  of  damage  for  the  appropriation 
of  land  containing  sand  and  gravel,  the  appropriation  having  been  made 
for  the  purpose  of  securing  sand  and  gravel  for  the  construction  of  the 
dam  at  Hinckley  for  a  barge  canal  reservoir,  see  Ballou  v.  State,  17  C.  C.  .        7 

For  a  discussion  of  the  time  when  title  passes  to  the  state  in  appropria- 
tions of  land  made  under  the  barge  canal  act  and  the  barge  canal  termi- 
nal act,  see  Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

Kahlen  v.  State,  17  C.  C 103 

17  C.  C.   (Court  of  Appeals) 318 

For  a  discussion  of  the  proper  measure  of  damages  to  be  applied  to  the 
appropriation  of  land  in  the  Adirondack  mountains  to  constitute  a  por- 
tion of  the  state  forest  preserve,  see  Taggarts  Paper  Co.  v.  State,  17  C.  C-    122 

Once  land  is  actually  taken  in  a  condemnation  proceeding  by  the  state, 
the  owner  cannot  be  compelled  to  take  it  back,  with  damages  for  its  deten- 
tion only.  The  legislature  may  refuse  to  permit  the  condemnor  to  discon- 
tinue or  abandon  his  proceedings  without  being  held  for  full  compensation 
at  an  earlier  date,  or  it  may  provide  that  the  taking  shall  not  be  complete 
without  payment  of  possession,  but  it  is  powerless  to  say  that  after  the 
taking  is  complete  there  can  be  no  recovery. 

Under  the  Barge  Canal  Terminal  Act  (L.  1911,  cK.  746,  §§  6  and  8) 
the  state  may  appropriate  lands  and  other  property  for  Barge  canal  termi- 
nals and  the  state  engineer  may  with  the  approval  of  the  canal  board,  and 
in  conformity  with  tlie  procedure  required  by  the  statute,  take  possession 
of  and  use  lands,  structures  and  waters  described  in  the  statute,  and  such 
others  as  may  in  his  judgment  be  necessary,  for  Barge  canal  terminals  and 
purposes  authorized  by  the  statute,  and  from  the  time  of  the  service  upon 
the  owner  of  the  notice  required  by  the  statute,  the  entry  upon  and  the 
appropriation  by  the  state,  of  the  property  described  in  the  notice,  shall  be 
deemed  complete  and  such  notice  so  served  shall  be  conclusive  evidence 
of  such  entry  and  appropriation  and  of  the  quantity  and  boundaries  of 
the  property  appropriated.  The  Court  of  Claims  thereupon  has  jurisdic- 
tion to  determine  the  amount  of  compensation  for  lands,  structures  and 
waters  so  appropriated.  Kahlen  v.  State,  17  C.  C  (Court  of  Appeals) . .  318 
See  Damage;  Ripakian  Rights;  Title. 
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Where  there  are  open  and  fwell  known  defects  in  the  appliances  with 
which  a  claimant  is  working  and  the  place  where  he  is  called  upon  to 
do  his  work  is  unsafe,  he  is  not  chargeable  with  negligence  if  he  remains 
until  injured  if  he  has  been  promised  a  reasonable  time  before  the  acci- 
dent that  the  defects  would  be  remedied  and  remained  relying  upon  these 
promises.    Post  v.  State,  Id  C.  C.  99. 

Where  a  person  was  employed  by  the  State  to  work  on  the  canal  and 
was  injured  by  the  handle  of  a  pile-driver  flying  from  the  drum  while  a 
weight  was  descending,  the  machine  having  been  accidentally  thrown  into 
gear:   Held,  that  the  State  was  liable.    Hazzard  v.  State,  11  C.  C.  160. 

Where  an  employee  of  the  State  is  directed'  to  do  certain  work  and 
has  charge  of  the  work  to  be  done,  having  previously  performed  similar 
work  and  selects  his  own  tools  and  appliances  and  directs  their  use,  the 
State  is  not  liable  if  he  is  injured  in  the  performance  of  the  work. 
Ruthenberg  v.  State,  11  C.  C.  189. 

The  State  is  not  liable  for  the  negligence  of  a  contractor  on  the  barge 
canal  where  he  had  left  unguarded  an  excavation  near  a  temporary  road 
used  by  the  public  into  which  excavation  claimant's  team  was  driven. 
Coolidge  V.  State,  11  C.  C.  200. 

Berinstein  v.  State,  13  €.  G.  143. 

Burks  v.  State,  13  C.  C.  163. 
^  Clift  V.  State,  13  C.  C.  25. 

Giambrone  v.  State,  13  C.  C.  212. 

Hynes  v.  State,  13  C.  C.  49. 

Menapace  v.  State,  13  C.  C.  91. 

Olszewska  v.  State,  13  C.  C.  153. 

Taft  V.  State,  13  C.  C.  260. 
See  Bridges;  Damages;  Negligence. 

PETER  F.  CONNOLLY  CO.  v.  STATE,  16  C.  C.  216. 

PHIPPS,  WILLIAM  W.,  V.  STATE,  15  C.  C.  392. 

PIERCE,  HENRY  J.,  v.  STATE^  15  C.  C   260. 

PILE  DRIVER.    See  PSrsonal  Injury. 

PLYMOUTH  AVENUE  CANAL  BRIDGE  (ROCHESTER). 

Glaimant  seeks  to  recover  damages  for  a  personal  injury  received  by 
being  thrown  from  his  bicycle  into  the  street  by  the  raising  of  a  lift 
bridge  over  the  canal  in  the  city  of  Rochester,  New  York,  through  the 
negligence  of  the  State  and  its  servants  in  raising  the  bridge  while 
claimant  was  crossing  the  same.  It  appears  from  the  testimony  that  a 
gasoline  launch  was  in  the  canal  going  west  and  had  signaled  for  the 
bridge  to  be  raised.  That  one  of  the  bridge  tenders  sounded  the  gong 
several  times  as  a  signal  that  the  bridge  was  to  be  raised,  while  the  other 
bridge  tender  took  a  red  light  and  went  into  the  center  of  the  roadway 
within  a  few  feet  of  the  bridge  to  warn  persons  approaching  the  bridge. 
The  street  approaching  the  bridge  was  paved  with  asphalt  and  claimant 
passed  the  bridge  tender  without  being  heard  by  him.  The  bridge  tender 
saw  claimant  just  as  he  went  on  to  the  bridge  and  called  to  him  to  stop. 
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The  claimant  rode  on  to  the  bridge  after  the  warning  signal  had  been 
given,  passed  the  bridge  tender  with  the  red  light,  continued  on  his  way 
across  the  bridge  and  rode  off  the  bridge  at  the  further  end  when  it  was 
about  a  foot  above  the  street  and  received  the  injury  complained  of. 
Held,  that  there  was  no  negligence  shown  on  the  part  of  the  State,  and 
also  that  claimant  was  guilty  of  contributory  negligence  and  could  not 
recover.    Berinstein  v.  State,  13  C.  C.  143. 

POMPEY-JAMESVILLE  STATE  HIGHWAY. 
Shearman  v.  State,  16  C.  G.  159. 

PORT  BYRON  CANAL  BRIDGE. 

Debottis  v.  State,  16 .0.  C.  18. 

POST,  ANTHONY,  v.  STATE,  13  C.  C.  99. 
POST,  ROSWELL  W.,  v.  STATE,  11  C.  C.  72. 

PRESCRIPTION. 

Where  openings  were  left  in  a  State  dam  or  pier  in  the  course  of  the 
appropriations  by  the  State  in  1826  through  which  since  the  appropria- 
tions riparian  owners  have  been  drawing  water  for  the  operation  of 
mills,  they  will  not  be  permitted  to  claim  riparian  rights  upon  the  basis 
of  any  increased  openings.  Fulton  Light,  Heat  &  Power  Co.  v.  State, 
13  C.  C.  285. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1901,  the  claim  is  not  tenable,  as  under  the 
Revised  Statutes  (§§  48,  52)  and  Laws  1830,  chapter  293,  and  Laws  1866, 
chapter  836,  the  State  acquired  a  permanent  easement  to  flood  the  land 
within  one  year  after  the  premises  had  been  flooded.  Ely  v.  State, 
11  C.  C.  65. 

Interruption  in  the  continuity  of  the  user  of  flash  boards  does  not 
affect  the  right  to  an  easement  acquired  under  the  statutes  unless  the 
circumstances  show  an  intention  of  abandonment.  Ely  v.  State,  11 
C.  C.  65;  Smith  &  Powell  Co.  v.  State,  11  C.  C.  87. 

Wliere  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  until  1896,  the  claim  is  not  tenable,  as  under  the  Revised  Statutes 
(§§  48,  52),  and  Laws  1830,  chapter  293,  Laws  1866,  chapter  836,  the 
State  acquired  a  permanent  easement  to  flood  the  land  after  the  lapse 
of  one  year  from  the  time  the  premises  were  flooded.    Klein  v.  State,  11 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1900,  the  claim  is  not  tenable,  as  imder  the 
Revised  Statutes  (§§  48,  52),  and  Laws  1830,  chapter  283,  and  Laws 
1866,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood  the 
land  after  the  lapse  of  one  year  from  the  time  that  the  premises  were 
flooded.     Smith  &  Powell  Co.  v.  St^te,  11  C.  C.  87. 

»S'f' c  Burt  Olney  Canning  Co.  v.  State,  17  C.  C 133 
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Periodical  cessations  in  the  continuity  of  the  flooding  caused  by  the 
erection  of  a  dam,  without  intention  of  abandoning  the  right  to  flood  or 
where  the  interruptions  were  due  to  the  interference  of  others  than  the 
owner  of  the  dam,  does  not  affect  the  validity  in  any  prescriptive  rights 
acquired  by  such  flooding.  Hall  v.  State,  11  C.  C.  109. 
See  Easement;  Statute  of  Limitations. 

PRIVATE  RIGHT  OF  WAY.    See  Right  op  Way. 

PROFITS.    See  Contracts. 

PRONATH,  WILLIAM,  v.  STATE,  16  C.  C.  46. 

PUBLIC  OFFICERS. 

The  State  has  placed  limits  upon  the  power  of  its  officers  to  contract 
and  incur  indebtedness  on  its  behalf.    Logan  v.  State,  15  C.  C.  161. 

See  also  Carroll  v.  State,  15  C.  C.  241. 

Kirby  v.  State,  15  C.  C.  246. 

The  State  may  ratify  the  unauthorized  acts  of  its  officers  within  the 
limits  of  constitutional  restrictions.    Logan  v.  State,  15  C.  C.  161. 

See  also  Kirby  v.  State,  15  C.  C.  246. 

Where  the  Attorney-General  entered  into  a  contract  with  an  expert 
witness  to  testify  in  litigation  against  the  State  the  expense  of  which 
exceeded  the  appropriation  made  for  his  use  for  such  purposes  hiu 
tmauthorized  acts  will  be  deemed  to  have  been  ratified  by  the  State  by 
the  passage  of  a  statute  making  appropriations  to  meet  the  expense  of 
such  expert  testimony.     Logan  v.  State,  15  C.  C.  161. 

Where  the  Attorney-General  entered  into  a  contract  with  a  stenog- 
rapher to  take  the  minutes  and  furnish  copy  in  a  litigation  against  the 
State  in  excess  of  the  appropriation  made  for  his  use  for  such  purpose 
his  unauthorized  acts  will  be  deemed  to  have  been  ratified  by  the  State 
by  the  passage  of  statutes  making  appropriations  to  meet  the  expense  of 
such  stenographic  hire.  Carroll  v.  State,  15  C.  C.  241. 
""Whefethe  Attorney-General  makes  a  contract  with  a  stenographer  to 
take  the  evidence  in  a  litigation  against  the  State  and  these  services  con- 
tinue after  the  close  of  his  term,  an  appropriation  to  pay  the  services 
during  his  term  is  a  ratification  of  the  entire  contract  to  the  close  of  the 
litigation.    Carroll  v.  State,  15  C.  C.  241. 

The  office  of  the  Attorney-General  is  a  continuing  one.  Courts  will 
therefore  respect  the  official  legal  acts  of  the  office  itself  without  regard 
to  the  individual  who  may  for  a  time  be  the  incumbent  thereof.  Kirby 
V.  State,  15  C.  C.  246. 

The  Legislature  in  making  appropriations  for  a  current  year  for  the 
Attorney-GeneraFs  office  could  not  foresee  the  exact  amount  required  for 
all  unanticipated  emergencies  and  contingencies  and  provide  specifically 
for  the  payment  of  each  of  them.  It  appropriates  an  amount  for  the 
contingent  expenses  of  the  ofllce  and  leaves  the  Attorney -General,  clothed 
with  the  authority  of  the  Executive  Law,  to  safeguard  the  interest  of  the 
State  according  to  the  necessities  of  each  case  as  it  arises.  The  Attorney- 
General  being  charged  with  a  positive  duty  of  defending  actions  brought 
against  the  State  cannot  justify  a  refusal  to  perform  such  duty  on  the 
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ground  that  the  Legislature  has   made  no   appropriation   to   meet   an 
emergency  which  it  could  not  foresee.     Kirby  v.  State,  15  C.  C.  246. 

Where  a  statute  authorizes  a  State  Engineer  to  appropriate  such  prop- 
erty as  in  his  judgment  is  necessary,  he  is  required  to  act  in  good  faith 
and  with  a  sound  discretion  and  not  arbitrarily  or  capriciously,  and  an 
appropriation  made  without  the  exercise  of  a  sound  judgment  which 
transcends  the  necessities  of  public  use  is  unauthorized,  illegal  and  void. 
Ontario  Knitting  Co.  v.  State,  15  C.  C.  371. 

Where  the  State  Constitution  provides  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation  and  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law  and  a  statute 
for  the  construction  of  a  State  canal  provides  that  the  State  Engineer 
shall  take  such  property  as  in  his  judgment  shall  be  necessary  and  the 
lines  of  tlie  canal  are  fixed  at  the  time  of  the  appropriation,  his  judgment 
must  be  limited  to  the  actual  necessities  of  the  canal  as  approved  and 
legally  planned  and  an  appropriation  outside  of  the  lines  of  the  canal 
though  consented  to  by  the  owner,  not  necessary  for  spoil,  buildings  or 
other  public  purposes  in  connection  with  the  construction  and  operation 
of  the  canal  is  unauthorized,  illegal  and  void.  Ontario  Knitting  Co.  v. 
State,  15  C.  C.  371. 

The  State  is  not  estopped  from  questioning  the  acts  of  its  engineer  in 
making  an  appropriation  when  being  vested  with  authority  to  make 
appropriations  as  shall  in  his  judgment  be  deemed  necessary  he  acta 
arbitrarily  and  without  the  exercise  of  a  sound  judgment  and  appro- 
priates property  that  is  not  necessary  for  the  public  use.  Ontario 
Knitting  Co.  v.  State,  15  C.  C.  371. 

The  claimant  rendered  certain  legal  services  and  incurred  certain 
expenses  in  investigation  and  in  preparation  for  the  trials  of  certain 
actions  growing  out  of  the  Great  Meadow  prison  investigation.  The 
claimant  contended  that  he  was  orally  designated  on  August  6,  1913,  by 
former  Governor  William  Sulzer,  under  and  by  virtue  of  section  8  of  the 
Executive  Law. 

The  right  of  the  claimant  to  recover  was  challenged  by  the  State  on 
various  grounds,  but  the  Court  did  not  find  it  necessary  to  pass  upon 
these  objections  because  it  reached  the  conclusion  that  it  had  no  juris- 
diction to  entertain  the  claim.  One  of  the  limitations  upon  the  juris- 
diction of  the  Court  is,  that  it  shall  not  extend  to  any  claim  submitted 
by  law  to  any  other  tribunal  or  officer  for  audit  or  determination, 
except  w^here  the  claim  is  founded  upon  express  contract  and  has  be^i  in 
whole  or  in  part  rejected  by  such  tribunal  or  oflicer.  (See  section  264 
of  the  Code  of  Civil  Procedure.) 

Under  section  8  of  the  Executive  Law,  in  order  to  obtain  his  compen- 
sation and  expenses,  claimant  was  required  to  obtain  from  the  Governor 
an  order  and  from  the  Comptroller  a  warrant  before  the  Treasurer  was 
authorized  to  pay  him.  Upon  the  refusal  of  any  of  these  oflScers  to 
observe  the  statute  he  had  a  remedy  to  mandamus  to  compel  perform- 
ance, and  it  was  only  upon  their  rejection  of  the  claim  in  whole  or  in 
part  that  he  could  have  recourse  to  the  Court  of  Claims.     The  claim 
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had  never  been  rejected  by  any  officer  of  the  State,  and  the  CJourt  of 
Claims  had  therefore  no  jurisdiction  to  pass  upon  the  same.  Whedon 
V.  State,  16  O.  C.  33. 

This  is  a  claim  against  the  State  for  the  sum  of  $150  for  services 
rendered  the  State  in  the  month  of  April,  1914,  by  the  claimant  as 
special  agent  to  the  State  Board  of  Tax  Commissioners.  In  July,  1913, 
he  was  employed  by  the  Commission  as  such  agent  at  an  agreed  salary 
of  $150  per  month.  He  received  his  pay  to  and  including  April  9,  1914, 
when  his  services  were  dispensed  with.  The  check  for  $45  which  the 
Commission  sent  him  to  pay  for  the  nine  days  in  April,  1914,  he 
promptly  returned  and  notified  the  commission  each  day  in  that  month 
that  he  was  ready  to  perform  work  for  the  commission,  if  it  would 
assign  any  to  him. 

The  Court,  construing  certain  correspondence  between  the  claimant 
and  the  commission,  held  that  the  contract  of  hiring  set  forth  in  the 
correspondence  was  for  what  is  known  as  a  general  and  indefinite  term, 
and  that  under  such  a  contract  the  employee  is  liable  to  be  dismissed 
by  his  employer  at  any  time  without  previous  notice  and  that  his  com- 
pensation ceases  on  the  date  of  his  dismissal.  The  claimant's  recovery 
was  therefore  limited  to  $45.    Quinn  v.  State,  16  C.  C.  70. 

Frank  S.  O'Neil,  the  claimant,  was  appointed  a  member  of  the  Athletic 
Commission  of  this  State  on  or  about  July  26,  1911,  and  continued  as 
such  up  to  October  8,  1915.  In  the  latter  year  chapter  680  of  the  Laws 
of  1915  was  enacted,  taking  effect  May  22,  1915,  providing  that  "  Each 
member  of  the  commission  shall  be  entitled  to  receive  an  annual  salary 
of  three  thousand  dollars  and  his  actual  necessary  traveling  and  other 
expenses  incurred  by  him  in  the  performance  of  his  official  duties."  The 
Legislature,  however,  failed  to  make  any  appropriation  to  pay  these  sal- 
aries except  an  appropriation  of  $9,000  for  salaries  commencing  October 
1,  1915.  The  question  here  involved  is  as  to  the  right  of  the  claimant 
to  draw  a  salary  for  the  period  from  May  22,  1915,  to  October  1,  1915. 

The  Court  held  that  when  the  State,  by  statute,  provides  that  an 
official  shall  receive  a  salary,  that  creates  a  specific  and  express  contract 
between  the  State  and  that  official,  and  is  an  obligation  which  cannot  be 
avoided  by  the  State  simply  because  afterwards  the  Legislature  either 
fails,  neglects  or  refuses  to  make  an  appropriation  to  pay  that  salary. 
Claimant  was  therefore  held  to  be  entitled  to  an  award  for  salary  at  the 
rate  of  $3,000  per  annum  from  and  including  the  twenty-second  day 
of  May,  1915,  to  the  first  day  of  October,  1915.  O'Neil  v.  State,  16  C.  C. 
74. 

O'Neil  V.  State,  17  C.  C.  (Court  of  Appeals) 305 

This  claim  is  for  damages  sustained  by  the  claimant,  a  civil  war 
veteran,  resulting  from  his  alleged  unlawful  transfer  in  1905  from  a  clerk- 
ship in  a  state  department  at  a  salary  of  $125  per  month  to  a  clerkship 
in  another  state  department  at  $75  per  month.  The  claimant  protested 
against  his  reduction  in  salary  and  filed  the  present  claim  on  May  19, 
1910. 

The  salary  of  claimant  accrued  from  month  to  month  or  year  to  year, 
and  even  though  claimant  delayed  filing  his  claim,  to  the  extent  to  which 
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it  was  enforcible  he  was  entitled  to  recover  for  the  two  years  prior  to  the 
date  of  filing. 

The  claimant's  transfer  was  at  his  own  request,  and  the  Court  held  that 
if  it  had  been  voluntary  on  his  part  he  would  have  waived  any  right 
he  might  have  had  to  a  larger  salary.  The  Court  held,  however,  that  the 
evidence  warranted  the  finding  that  the  request  for  the  transfer  was  made 
by  claimant  under  duress,  being  induced  by  unlawful  threats  to  remove 
him  from  the  public  service,  that  under  the  circumstances  his  transfer  was 
not  voluntary  on  his  part,  and  that  he  stood  in  the  same  relation  as 
though  tlie  transfer  had  been  peremptorily  made  without  his  consent. 

Tlie  Court  held,  however,  that  the  claimant  had  not  taken  the  legal 
steps  necessary  to  enable  the  Court  of  Claims,  if  it  had  the  power,  or  any 
other  court,  to  right  the  wrong  perpetrated  upon  him ;  that  under  sections 
21,  22  and  23  of  the  civil  service  law  the  claimant,  as  a  veteran,  even 
though  removed  from  his  state  position,  was  entitled  to  receive  the  same 
compensation  from  the  date  of  such  unlawful  removal  to  the  date  of  his 
restoration  as  he  would  have  been  entitled  by  law  to  have  received  in  such 
position  or  employment  but  for  such  unlawful  removal;  but  this  is  only 
in  the  event  that  he  has  been  restored  to  such  position  either  by  a  peremp- 
tory writ  of  mandamus  of  the  Supreme  Court  or  by  a  final  order  on  a  writ 
of  certiorari;  and  that  in  that  event  he  would  also  be  entitled  to  a  writ 
of  mandamus  to  enforce  the  payment  thereof.  In  this  case  the  claimant 
had  not  resorted  to  any  such  proceeding  and  there  had  been  no  adjudica- 
tion that  the  claimant  was  entitled  to  any  particular  office  or  to  any  par- 
ticular salary  during  the  period  covering  his  claim.  Without  reinstate- 
ment or  an  adjudication  in  an  appropriate  legal  proceeding  in  their  favor 
establishing  their  rights  thereto,  public  officials  cannot  recover  the  salary 
of  the  office  or  position.  The  Court  was  accordingly  obliged  to  dismiss 
the  claim.     Doty  v.  State,  17  C.  C 22 

Where  no  appropriation  was  made  for  the  payment  of  the  salary  of  a 
member  of  a  state  commission,  the  comptroller  properly  refused  to  audit  a 
payroll  covering  such  period  for  the  reason  ihat  no  appropriation  appli- 
cable thereto  had  been  made.  (State  Finance  Law;  Cons.  Laws.,  ch.  56, 
§  36.) 

While  the  Court  of  Claims  "  has  no  jurisdiction  of  a  claim  submitted 
by  law  to  any  other  tribunal  or  officer  for  audit  or  determination  except 
wliere  tlie  claim  is  founded  upon  express  contract  and  such  claim,  or  some 
part  thereof,  has  been  rejected  by  such  tribunal  or  officer**  (Code  Civ. 
Pro.  §  264),  this  is  not  such  a  claim.  The  comptroller  did  not  audit  the 
claim  and  reject  it,  but  refused  to  liear  it  because  no  money  had  been 
appropriated  to  pay  it.  Tlic  Court  of  Claims  was  open  to  this  claimant 
and  its  determination  was  based  on  facts  adequate  to  sustain  the  award. 

O'Neil  V.  State,  17  C.  ('.   ( Court  of  Appeals) 305 

O'Neil  V.  State,  177  App.  Div.  941,  affirmed. 

QUARRY. 

For  a  discussion  of  tlie  proper  measure  of  damages  for  the  appropria- 
tion of  a  saiidstoiie  quarry,  see  Squire  et  al.  v.  State,  17  C.  C 59 


Index  Digest  477 


QUAYLE,  OLIVER  A.,  v.  STATE,  11  C.  C.  44.  Paga 

QUINN,  PETER  J.,  v.  STATE,  16  C.  C.  70. 
RAILING.    See  Person al  Injury. 

RAILROADS. 

Construction  of  farm  crossings  by.    Maynard  v.  State,  15  C.  C.  291. 

RAW  MATERIAL. 

See  Damage;  Permanent  Appropriation. 

RES  ADJUBICATA. 

Two  claims  were  filed  to  recover  damages  in  connection  with  a  barge 
canal  contract,  one  by  the  claimant  itself,  and  the  other  by  the  receiver 
of  the  claimant.  The  former  claim  was  tried  before  the  Court  of  Claims 
and  was  dismissed  by  that  Court.  The  latter  claim  was  tried  thereafter 
before  an  official  Referee.  At  the  commencement  of  the  trial  before  the 
Referee,  a  motion  was  then  made  by  the  state  to  dismiss  all  the  items  of 
the  latter  claim  except  as  to  certain  percentages  retained  by  the  state, 
on  the  ground  that  the  judgment  of  the  Court  of  Claims  rendered  on  the 
former  claim  was  a  bar  to  the  claim  being  tried  before  the  Referee.  Upon 
a  consideration  of  the  original  claim,  the  findings  of  the  Court  of  Claims 
and  the  judgment  rendered  by  it,  the  Referee  held  that  the  former  claim 
was  dismissed  by  the  Court  of  Claims  because  it  was  premature,  and  he 
accordingly  denied  the  motion  of  the  state.  The  Referee  further  held 
that  while  the  judgment  of  the  Court  of  Claims  was  res  adjudicata  as 
to  the  breach  of  the  contract  by  the  claimant,  it  was  not  such  as  to  the 
effect  of  the  breach  on  the  right  of  the  claimant  to  recover  for  damages 
sustained  and  extra  work  done  by  the  claimant  prior  to  the  breach,  as 
those  items  were  not  passed  upon  by  the  Court  of  Claims.  Olcott  v. 
State,  17  C.  C 147 

RETAINER. 

A  retainer,  in  its  legal  sense,  is  a  sum  of  money  paid  to  secure  the 
services  of  the  person  to  be  employed,  and  the  sum  named  as  a  retainer 
is  due  as  soon  as  the  person  retained  accepts  the  employment.     Hough 
V.  State,  15  C.  C.  146. 
8ee  Contract. 

RICE,  ARVIN,  AS  RECEIVER,  ETC.,  v.  STATE,  11  C.  C.  148. 

RIGGS,  MARGARET  T.  S.,  v.  STATE,  13  C.  C.  110. 

RIGHT  OP  ACCESS.    See  Easement;  Highway. 

RIGHT  OF  WAY.    See  Good  Roads. 

Private  right  of  way;  as  to  constitutional  provision  providing  com- 
plete scheme  for  securing.    Perkins  v.  State,  15  C.  C.  282. 

RILEY,  JAMES  A.,  AND  ANO.,  v.  STATE,  15  C.  C.  277. 
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Where,  in  the  construction  of  a  canal  in  1926,  the  State  was  authorized 
by  statute  to  appropriate  only  such  land  and  water  as  w«b  necessary  and 
there  was  no  specific  appropriation  at  that  time  defining  the  riparian 
rights  acquired  by  the  State  except  as  might  be  inferred  from  the  acta 
of  the  parties  and  general  maps  of  the  canal  showing  the  blue  line,  onJy 
such  riparian  rights  will  be  presumed  to  have  been  appropriated  by  the 
State  as  were  authorized  by  the  statute.  Fulton  Light,  Heat  &  Power 
Co.  V.  State,  13  C.  C.  285. 

There  are  four  classes  of  ownership  with  respect  to  streams  and  bodies 
of  water  within  the  State,  to  wit:  (1)  those  relating  to  streams  and 
bodies  of  water  which  are  absolutely  owned  by  the  State  as  public  prop- 
erty; (2)  those  in  which  the  State  owns  the  bed  of  the  stream  and  a 
public  easement  in  its  waters;  (3)  those  in  which  the  upland  owner  has 
title  to  the  bed  of  the  stream  and  the  public  have  an  easement  in  its 
waters,  and  (4)  those  in  which  the  State  has  no  interest  whatever,  the 
stream  being  the  subject  of  absolute  private  ownership.  Fulton  Light, 
Heat  &  Power  CJo.  v.  State,  13  C.  C.  285. 

Where  the  State,  in  1826,  acquired  riparian  rights  for  a  canal  without 
a  specific  appropriation  defining  the  rights  acquired  under  a  statute 
which  authorized  it  to  acquire  such  rights  as  were  necessary,  there 
remained  in  the  original  riparian  owners  such  riparian  rights  as  were 
not  actually  necessary  for  the  maintenance  and  operation  of  the  canal. 
Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  C.  C.  285. 

Wood  Creek,  which  formed  a  part  of  the  ordinary  route  of  travel 
between  the  Hudson  river  and  Lake  Champlain  from  earliest  times,  and 
was  used  by  the  Indians  and  later  by  the  colonists,  was  regarded  as 
navigable,  and  in  the  patent  from  the  English  Crown  to  Philip  Skene  was 
excepted  and  reserved  ''  as  a  common  highway  for  the  benefit  of  tlie 
public."  Philip  Skene  having  been  attainted  of  treason  by  the  L^isla- 
ture  of  the  State  of  New  York  in  1779,  and  his  lands  sold  by  the  Com- 
missioners of  Forfeiture,  those  claiming  under  the  Skene  Patent  have  no 
interest  in  the  bed  of  Wood  Creek,  and  the  State  may  take  a  portion 
thereof  for  its  canal  system  without  compensation  to  the  riparian  owners. 
Johnson  v.  State,  13  C.  C.  55. 

The  claimants  are  the  owners  of  uplands  bounded  upon  the  East  river, 
and  also  claim  to  own  certain  lands  under  water,  their  claims  being 
based  upon  patents  issued  by  the  Commissioners  of  the  Land  Office  to 
them  or  their  predecessors  in  title.  Upon  the  Attorney-General's  con- 
tention that  the  State  may  now  appropriate  the  claimants'  land  under 
water  for  barge  canal  purposes  without  compensation,  Held,  that  the 
claimants  being  the  owners  of  uplands  bounded  upon  the  river  are 
entitled  to  all  of  the  riparian  rights  that  are  accorded  to  adjacent  owners 
under  the  common  law.  That  they  have  the  right  of  access  not  only  to  the 
river  itself,  but  to  the  freeway  thereof,  with  the  right  to  receive  and 
ship  goods  over  the  same.  That  as  such  adjacent  owners  they  are  within 
the  provisions  of  the  Public  Lands  Law,  persons  to  whom  the  Commis- 
sioners of  the  Land  Ofiice  were  given  the  power  to  grant  lands  imder  the 
waters  of  the  river  for  the  purposes  mentioned  in  the  Act.    That  it  was 
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under  these  circumstances  the  patents  in  question  were  issued  and  in 
reliance  upon  the  validity  thereof  that  the  claimants  have  constructed* 
a  bulkhead  and  piers  and  filled  the  same  in  for  the  purposes  of  commerce. 
That  as  said  bulkhead  lines  were  established  by  the  Harbor  Ck)mmis- 
aioners,  and  the  pierhead  lines  were  established  by  Act  of  the  Legisla- 
ture and  were  approved  by  the  Secretary  of  War,  and  all  of  the  patents 
issued  by  the  Commissioners  of  the  Land  Office  to  the  claimants  were 
within  the  lines  so  established  and  approved,  the  claimants  are  man- 
ifestly now  entitled  to  compensation  therefor.  Palmer  v.  State,  15 
C.  C.  55. 

Wood  Creek  was  part  of  a  natural  system  of  water  commimioation 
between  the  Hudson  river  and  Lake  Champlain.  It  was  used  as  such 
from  the  earliest  times  by  the  Indians  and  later  by  the  Colonists. 
During  this  time  the  use  of  the  stream  became  dedicated  to  the  public  by 
reason  of  its  having  been  used  by  the  public  from  time  immemorial. 
Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

'When  in  1767  the  English  Crown  granted  certain  lands,  embracing 
Wood  creek,  to  the  patentees  therein  named,  the  Colonial  authorities 
recognizing  that  Wood  creek  had  been  so  used  as  a  common  water  high- 
way, -and  that  the  public  by  reason  of  such  uses  had  acquired  rights  in 
it,  the  patent  mentioned  contained  the  reservation  and  exception  **  Except- 
ing the  said  Wood  Creek,  which  is  reserved  as  a  conmion  highway  for  the 
benefit  of  the  public."  Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C. 
181. 

After  the  Revolutionary  War,  Wood  creek  passed  to  the  State  of  New 
York  as  the  successor  of  the  Crown,  and  the  State  received  it  "as  a 
common  highway  for  the  benefit  of  the  public,"  charged  with  the  public 
easement  therein,  and  its  dedication  to  the  public  as  a  common  highway 
for  the  benefit  of  the  public.  Champlain  Stone  and  Sand  Co.  v.  State, 
15  C.  C.  181. 

The  status  of  Wood  creek  not  having  changed  to  the  present  time,  the 
successors  in  title  to  the  original  patentee  have  no  interest  in  the  bed  of 
said  creek,  and  the  lessees  of  land  abutting  on  the  creek  have  no  right  to 
build  upon,  or  maintain  over  it,  a  private  bridge  for  the  transportation  of 
merchandise.    Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

Wood  creek  being  impressed  with  navigability  by  the  original  patent, 
the  State  of  New  York  exercising  its  paramount  right  to  improve  a 
navigable  stream,  may  take  such  creek,  or  portions  of  the  same,  for  its 
canal  system,  without  compensation  to  the  owner  of  the  land  coming  to 
its  banks.    Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 

This  claim  was  to  recover  damages  for  the  appropriation  by  the  state 
for  barge  canal  purposes  of  claimant's  land  along  the  Mohawk  river  near 
Schenectady,  N.  Y.  The  appropriation^  took  the  upland  of  the  claimants 
conunencing  at  the  river  bank  and  extending  back  beyound  the  new  flow 
line  of  the  river  created  by  the  raising  of  a  dam  down  stream,  thus 
shutting  off  the  remaining  lands  of  the  claimants  from  the  present  shore 
line.  The  claim  was  originally  heard  by  the  Board  of  Claims  which 
made  an   award  of  $9,050,  with   interest  from  January  6,   1913.     The 
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award  was  made  up  of  $8,050  for  lands,  buildings,  etc.,  and  $1,000  "by 
reason  of  the  appropriation  by  the  state  of  the  lands  comprising  the  bed 
of  the  Mohawk  river  to  the  thread  or  center  of  the  stream  ♦  ♦  • 
being  intended  to  cover  aJl  other  rights  growing  out  of  the  ownership  of 
said  land  in  the  bed  of  the  Mohawk  river,  and  all  riparian  rights  ap- 
purtenant to  the  premises  appropriated."  The  state  appealed  to  the 
Appellate  Division  and  then  to  the  Court  of  Appeals.     219  X.  Y.  67.  I 

The  Court  of  Appeals  decided  that  the  title  to  the  bed  of  the  Mohawk  was 
in  the  state  and  not  in  the  upland  owner.    Judge  Collin's  opinion  con-  | 

tains  the  following  statement :      "  From   the  language  of  the  determi-  I 

nation  of  the  Board  of  Claims,  we  are  uncertain  whether  or  not  the 
Board  intended  to  find  a  damage  to  the  ordinary  riparian  rights  of  the  | 

respondents  by  reason  of  the  taking  of  the  land  between  their  remaining  1 

lands  and  the  river.  That  part  of  the  determination  awarding  the  sum 
of  one  thousand  dollars,  in  addition  to  the  eight  thousand  and  fifty 
dollars,  should  be  reversed,  with  costs  in  the  Appellate  Division  and  this  | 

court,  and  the  matter  remitted  to  the  Court  of  Claims  to  determine  and 
award  the  respiondents  the  damages  sustained  by  them,  if  any,  by  reason 
of  the  interference  with  their  ordinary  riparian  rights  through  such 
taking."  The  state  contends  that  the  item  of  $8,050  in  the  original 
award,  being  for  the  uplands,  included  the  ordinary  riparian  rights. 

The  Court  of  Claims  on  the  present  trial  construed  the  findings  and  the 
opinion  of  the  Board  of  Claims  to  mean  that  the  value  of  the  "  ordinary 
rights  "  was  intended  by  the  Board  of  Claims  to  be  included  in  the  $1,000 
above  mentioned.  The  question  therefore  w:us  whether  the  claimants  had 
suffered  the  loss  of  any  ordinary  riparian  rights  by  reason  of  the  appro- 
priation. 

The  Court  held  that  the  contention  of  the  state  that  the  claimants  had 
suffered  no  loss  of  riparian  rights  was  untenable.  There  are  ordinary 
riparian  rights  on  navigable  streams  even  whore  the  state  owns  the  fee 
of  the  land  under  water.  Had  this  been  a  claim  for  damages  necessarily 
incident  to,  or  growing  out  of,  improvements  in  the  river  channel  itself 
or  structures  therein  erected  by  the  state,  the  claimants  would  be  without 
remedy.  Wlien  the  exercise  of  the  paramount  public  right,  in  the  im- 
provement of  navigation,  deprives  the  individual  riparian  owner  of  some 
of  his  rights  as  such  owner,  his  inferior  right  must  give  way  to  the 
superior  public  right.  The  situation  in  this  claim,  however,  was  different. 
Here  the  public  authorities,  acting  under  a  specific  statute,  acquired 
uplands  by  appropriation.  It  is  true  that  this  improvement  is  "  of  navi- 
gation," but  the  damage  herein  accrues,  not  from  improving  the  navi- 
gation, but  from  the  actual  appropriation  of  uplands  owned  by  the  claim- 
ants, the  state  thereby  becoming  an  intervening  owner,  and  thus  depriving 
them  of  whatever  riparian  rights  might  l)e  left  to  such  lands,  in  the 
absonre  of  such  appropriation,  after  the  state  had  made  its  improvements 
to  the  navigation  of  the  stream. 

An  award  was  accordingly  made  for  the  loss  of  such  ordinary  riparian 

rights  in  the  sum  of  $350.     Danes  v.  State,  17  C.  C 128 

See  Permanent  Appropriation. 
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RIZZI,  VINCENZO,  ▼.  STATE,  17  C.  C 54 

ROAD  MATERIAL. 

See  CbNTBAOT:  Hiqhway. 

ROSSOW,  GEORGE,  AND  ANO.,  v.  STATE,  15  C.  C.  260. 
ROURE;  MICHAEL,  AND  ANO.  v.  STATE,  15  C.  C.  285. 
ROWE,  LUCIEN  H.,  v.  STATE,  11  C.  C.  165. 
RYDER,  NED  C,  v.  STATE,  16  C.  C.  30. 
RUTHENBERG,  AUGUST,  v.  STATE,  11  C.  C.  189. 
SALARY.    See  Couet  of  Appeals;  Wages. 

SALINA  STREET  BRIDGE  (SYRACUSE). 

The  State  is  not  liable  for  the  injuries  received  by  a  person  who  uses 
the  towpath  for  the  purpose  of  visiting  the  captain  of  a  boat  and  in  doing 
so  falls  into  an  ox>ening  underneath  a  lift  bridge,  where  the  opening  was 
used  in  connection  with  the  operation  of  the  bridge,  was  necessary  for 
that  purpose,  was  located  some  distance  from  the  traveled  part  of  the 
towpath,  and  apparently  necessarily  exposed  when  the  bridge  was  raised. 
Scanlon  v.  State,  11  C.  C.  124.    See  Ten  Eyck  v.  State,  11  C.  C.  149. 

The  administrator's  intestate  was  killed  by  falling  into  a  pit  at  the 
*SaIina  street  bridge  in  the  city  of  Syracuse. 

On  the  evening  of  the  accident  the  deceased  was  observed  walking 
behind  two  women  who  were  approaching  the  bridge  in  question.  The 
bridge  was  being  "lifted."  When  the  women  neared  the  bridge  they 
stopped,  stood  slightly  apart  and  the  deceased  walked  between  them  and 
fell  into  <a  pit  at  the  end  of  the  bridge. 

The  accident  happened  about  ten  o'clock  in  the  evening  of  June  3,  1007. 
The  bridge  was  being  raised  at  the  time  to  permit  the  passage  of  canal 
boats.  Before  the  operator  began  to  raise  the  bridge  a  gong  was  sounded, 
and  a  flagman,  while  it  was  being  raised,  stood  with  a  red  lamp  in  his 
hand  near  the  end  of  the  bridge  which  the  deceased  approached.  There 
were  red  lights  on  the  bridge  at  the  time,  and  under  the  needle  beam  at 
the  ends  of  the  bridge  there  were  also  red  lights  which  were  exposed  when 
the  bridge  went  up.  Hcld^  the  State  was  not  negligent,  and  the  deceased 
was  guilty  of  contributory  negligence.  Clift  v.  State,  13  C.  C.  25.  See 
Mulvihill  V.  State,  12  C.  C.  17. 

When  the  planking  or  floor  of  a  canal  bridge  is  about  three  inches  above 
the  surface  of  a  contiguous  street  sidewalk,  it  is  not  such  an  inherently 
dangerous  elevation  that  one  would  reasonably  anticipate  accidents 
therefrom ;  nor  is  it  such  a  defect  that  common  experience  would 
naturally  suggest  that  injury  was  likely  to  be  caused  by  it.  Hynes  v. 
State,  13  C.  C.  49. 

See  Bridges;  Nbgligengel 

SAND. 

For  a  discussion  of  the  proper  measure  of  damages  for  the  appro- 
priation    of    land     containing    sand     ?iTid     gravel,     the     9^)prapriation 

16 
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having  been  made  for  the  purpose  of  securing  sand  and  gravel  for  the 
construction  of  the  dam   at  Hinckley  for  a  barge  canal   reservoir,  see 

Ballou  V.  State,  17  C.  C 7 

8c6  CoNTBAcrr;  Highway. 

SANDER,  FREDERICK  W.,  v.  STATE,  II  C.  C.  1. 

SANNXTCCI,  LOUISE,  v.  STATE,  16  C.  C.  106. 

SCANLON,  CORNELIUS,  v.  STATE,  11  C.  C.  124. 

SCHATAZLE,  AUGUST,  v.  STATE,  16  C.  C.  61. 

SCHENECTADY,  COUNTY  OF. 

Where  a  statute  providing  for  the  construction  of  good  roads  contained 
a  provision  that  the  cost  of  procuring  the  right  of  way  should  be  paid  by 
the  Comptroller  as  a  part  of  the  cost  of  the  improvement  was  amended 
by  omitting  the  latter  clause,  thus  placing  the  burden  upon  the  county  of 
obtaining  the  right  of  way,  the  amendatory  act  will  not  be  given  a  retro- 
spective effect  so  as  to  apply  to  highways  in  process  of  construction 
where  condemnation  proceedings  are  pending  for  the  acquisition  of  the 
necessary  right  of  way,  in  view  of  the  Statutory  Construction  Law  which 
provides  that  a  repeal  of  a  part  of  a  statute  should  not  affect  or  impair 
any  act  done  or  right  accrued  or  acquired  or  liability,  penalty,  forfeit 
or  punishment  incurred  prior  to  the  time  such  repeal  took  effect,  but 
that  the  same  may  be  asserted,  enforced,  prosecuted  or  inflicted  as  fully 
and  to  the  same  extent  as  if  such  repeal  had  not  been  effected,  unless 
it  clearly  appears  from  the  amendatory  act  that  the  Legislature  intended 
that  it  should  have  a  retroactive  force  and  should  apply  to  pending 
improvements  and  condemnation  proceedings.  County  of  Schenectady 
V.  State,  13  C.  C.  209. 

SCHENECTADY,  COUNTY  OF,  v.  STATE,  13  C.  C.  209. 

SCOTT,  EDITH  A.,  as  exec,  etc.,  v.  STATE,  17  C.  C 38 

SEEPAGE.    See  Leakage,  Overflow  and  Flooding. 

SHEARMAN,  LANELLE  M.,  v.  STATE,  16  C.  C.  159. 

SHEARMAN,  THOMAS  A.,  v.  STATE,  16  C.  C.  159. 

SKANEATELES  LAKE. 

The  State  may  permanently  maintain  the  water  in  Skancatcles  lake  to 
the  height  indicated  by  the  canal  board  which  appropriated  the  waters 
in  1843  and  the  State  is  not  liable  if  the  water  rises  at  times  through 
natural  causes  to  a  greater  height.    Fitzgerald  v.  State,  11  C.  C.  117. 

SLIVE,  ANN,  V.  STATE,  16  C.  C.  96. 

SMITH,  WILLIAM  BALLINGER,  v.  STATE,  16  C.  C,  148. 

SMITH,  WILLIAM  H.,  AND  ANO.,  v.  STATE,  15  C.  C.  293. 

SMITH,  WILLIAM  H.,  v.  STATE,   17  C.  C 9S 
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SMITH  &  PO WEILL  CO.  y.  STATE,  11  C.  C.  87.  Page. 

SPENCER,  ANTHONY,  v.  STATE,  11  C.  C.  114. 

SPOIL. 

For  damages  resulting  from  failure  of  state  to  deposit  spoil  on  claim- 
ant's land  in  accordance  with  contract  between  state  and  claimant,  see 
Rogers  v.  State,  17  C.  C 70 

SQUIRE,  ALFRED  J.,  et  al,  v.  STATE,  17  C.  C 59 

STATE  ARMORY  (ELMIRA). 

Brownlow  v.  State,  16  0.  C 126 

STATE  ARMORY  (SCHENECTADY). 

Kleinmeier  v.  State,  16  C.  C 101 

STATE  BOARD  OF  TAX  COMMISSIONERS.    See  Coktragt;  Damage; 
Xegligez^ce;  Personal  Injury;  Public  Officers. 

STATE  FAIR.    See  Bbidoes;  Damage;  Negligence;  Personal  Injury; 
Race  Horse. 

STATE  OFFICERS.    See  Contract;  Public  Officers. 

STATE  PRINTING. 

Where  contracts  for  State  printing  have  been  made  and  the  State  has 
not  authorized  the  submission  of  its  liability  under  such  contracts  to  the 
Court  of  Claims,  such  consent  will  not  be  implied  from  the  language  of 
the  Code  of  Civil  Procedure  conferring  jurisdiction  upon  the  court. 
Quayle  v.  State,  11  C.  C.  44. 

The  claim  involved  in  this  action  was  filed  on  August  31,  1900,  the 
notice  of  intention  having  been  filed  on  February  25,  1909.  The  claim 
was  based  on  three  contracts  in  writing  entered  into  pursuant  to  statute 
between  the  claimant  and  the  state  printing  board,  the  first  dated 
August  10,  1904,  for  the  legislative  printing  for  one  year  from  October  1, 
1904;  the  second  dated  August  17,  1905,  for  the  legislative  printing  for 
one  year  from  October  1,  1905,  and  the  third  dated  August  13,  1904, 
for  the  state  department  printing  for  two  years  commencing  October  1, 
1904.  Tlie  state  moved  to  dismiss  the  claim  on  the  ground  that  it  was 
barred  by  the  statute  of  limitations.  The  Referee  came  to  the  following 
conclusions : 

1.  No  sum  *^  accrued  "  under  any  one  of  the  three  contracts  until  the 
final  completion  of  all  the  work  of  the  printing  year  to  which  it  related, 
nor  until  audit  or  rejection  in  whole  or  in  part  by  the  comptroller. 

2.  The  notice  of  intention  was  filed  on  February  25,  1909,  more  than  six 
months  after  the  claim  accrued  and  the  claim  itself  was  filed  August  31, 
1909,  more  than  two  months  after  the  claim  accrued;  but  the  notice  and 
the  claim  were  filed  within  the  times  allowed  by  chapter  519  of  the  Laws 
of  1908  amending  section  264  of  the  code  of  civil  procedure,  and  the  claim 
had  been  submitted  to  the  comptroller  for  audit  and  rejected  in  part  by 
him,  as  required  by  said  amendment,  in  order  to  give  the  Court  of 
Claims  jurisdiction. 
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The  Referee  accordingly  denied  the  motion  of  the  state  to  dismiss 
the  claim  but  recommended  that  the  order  of  reference  to  hear  and  de- 
termine the  issues  be  vacated  and  the  determination  on  the  merits  be  left 

to  the  Court  of  Claims.     Brandow  Printing  Co.  v.  State,  17  C.  C 241 

See  National  Conunercial  Bank  of  Albany  v.  State,  13  C.  C.  238. 

See    CONTBACT. 

STATE  PRISON. 

For  the  architect's  claim  growing  out  of  his  contract  with  the  state  in 
connection  with  the  contemplated  state  prison  at  Bear  Moimtain,  the  site 
being  subsequently  changed  to  Wingdale,  see  Beardsley  v.  State,  17  C.  C. .   248 

STATE  STREET  BRIDGE   (BUFFALO).. 

Giambrone,  Carmelia,  and  ano.  v.  State,  13  C.  C.  212. 
Bee  Kbqijgence. 

STATE  STREET  BRIDGE  (SYRACUSE). 

The  claimant,  a  boy  eleven  years  of  age,  was  injured  while  stepping  on 
the  bevelled  part  of  a  steel  girder  of  the  State  Street  bridge  in  Syracuse. 
The  accident  occurred  on  November  27,  1907.  The  bridge  was  descending; 
it  had  been  snowing  and  the  snow  was  packed  on  the  steel  girder  of  the 
bridge  mentioned.  The  bridge  was  coming  down  in  jerks  and  when  a 
short  distance  above  the  level  of  the  street  the  claimant  tried  to  get  on  it ; 
in  doing  so  he  stepped  upon  the  snow  packed  bevelled  girder,  slipped  and 
was  injured.  There  was  a  foot  passage  or  sidewalk  over  the  bridge  at 
this  time,  which  was  intended  for  the  use  of,  and  could  have  been  used  by, 
pedestrians  when  the  bridge  was  raised.  Held,  the  claimant  was  sui 
jwris  and  responsible  for  his  acts.  Menapace  v.  State,  13  C.  C.  91. 
See  Bridges. 

STATE  RESERVATION  (NIAGARA).  See  Niagaba  Reservation. 

STATUTE. 

The  provision  of  the  Canal  Law  (§  37),  allowing  claims  to  be  filed  by 
any  person  sustaining  damages  from  the  canals,  does  not  apply  to  an 
abandoned  canal,  like  the  Chemung  canal,  not  enumerated  among  the 
canals  to  which  the  CTftnal  Law  by  section  2  is  made  to  apply.  Hughson 
v.  State,  11  C.  C.  37. 

Where  a  permanent  easement  to  flood  land  has  been  acquired  under 
the  Revised  Statutes  (§§  48,  52),  Laws  1830,  chapter  293,  and  Laws 
1866,  chapter  836,  any  claim  for  damages  resulting  from  the  flooding 
was  not  revived  by  Laws  1870,  chapter  321,  which  applied  only  to  a 
class  of  claims  which  had  not  been  provided  for  previously.  Ely  v.  State, 
11  C.  C.  65. 

Section  37  of  the  Canal  Law  does  not  apply  to  the  abandoned  (Chemung 
canal.    Hughson  v.  State,  11  C.  C.  37. 

Revised  Statutes,. part  I,  chapter  9,  title  9,  sections  48,  52,  construed 
in  Ely  v.  State,  11  C.  C.  65;  KUne  v.  State,  11  C.  C.  83;  Smith  &  Powell 
Co.  V.  State,  11  C.  C.  87. 

Where  in  the  construction  of  a  canal  the  State  was  authorized  by 
statute  to  appropriate  only  such  land  and  water  as  was  necessary  and 
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there  was  no  specific  appropriation  defining  the  riparian  rights  acquired 
by  the  State  except  slb  might  be  infpired  Irom  the  acts  of  the  parties  and 
general  maps  of  the  canal  showing  the  blue  line,  only  such  riparian 
rights  will  be  presumed  to  have  been  appropriated  by  the  State  as  were 
authorized  by  the  statute,  Fulton  Light,  Heat  &  Power  Ck).  v.  State, 
13  C.  C.  286. 

Where  a  statute  providing  for  the  construction  of  good  roads  con- 
tained a  provision  that  the  cost  of  procuring  the  right  of  way  should 
be  paid  by  the  Comptroller  as  a  part  of  the  cost  of  the  improvement 
was  amended  by  omitting  the  latter  clause,  thus  placing  the  burden  upon 
the  county  of  obtaining  the  right  of  way,  the  amendatory  act  will  not  be 
given  a  retrospective  effect  so  as  to  apply  to  highways  in  process  of  con- 
struction where  condemnation  proceedings  are  pending  for  the  acquisition 
of  the  necessary  right  of  way,  in  view  of  the  Statutory  Construction  Law 
which  provides  that  a  repeal  of  a  part  of  a  statute  should  not  affect  or 
impair  any  act  done  or  right  accrued  or  acquired,  or  liability,  penalty, 
forfeiture  or  punishment  incurred  prior  to  the  time  such  repeal  took 
effect  but  that  the  same  may  be  asserted,  enforced,  prosecuted  or  inflicted 
as  fully  and  to  the  same  extent  as  if  such  repeal  had  not  been  effected, 
unless  it  clearly  appears  from  the  amendatory  act  that  the  legislature 
intended  that  it  should  have  a  retroactive  force  and  should  apply  to 
pending  improvements  and  condemnation  proceedings.  (L.  1898,  ch. 
115;  amended  L.  1006,  chap.  468.)  County  of  Schenectady  v.  State,  13 
C.  C.  209. 

A  claim  for  the  balance  due  under  a  contract  for  work  done  by  the 
claimant's  assignor,  part  of  which  was  rejected  by  the  Comptroller,  was 
brought  within  the  jurisdiction  of  the  court  by  amendatory  act  of  1908 
(chap.  519)  which  provided  that  "The  court  has  no  jurisdiction  of  a 
claim  submitted  by  law  to  any  tribunal  or  officer  for  audit  or  determina- 
tion except  where  the  claim  is  founded  upon  express  contract  and  such 
claim  or  some  part  thereof  has  been  rejected  by  such  tribunal  or  officer." 
National  Commercial  Bank  v.  State,  13  C.  C.  239. 

The  State  enlarged  the  time  within  which  a  claim  might  be  filed  by  an 
amendatory  act  which  provided  that:  "As  to  claims  which  have  hereto- 
fore been  filed  in  the  Court  of  Claims  and  which  have  been  dismissed  for 
lack  of  jurisdiction  within  three  years  last  passed,  the  court  shall  have 
jurisdiction  If  the  notice  to  file  such  claim  is  filed  in  the  office  of  the 
Court  of  Claims  and  with  the  Attorney-General  within  six  months  and 
such  claim  is  filed  within  one  year  after  this  section  as  amended  takes 
effect."    National  Commercial  Bank  of  Albany  v.  State,  13  C.  C.  239. 

The  State  expressly  consented  to  submit  its  liability  in  a  claim  to  the 
Court  of  Claims  by  an  amendatory  act  which  provided  that:  "  The  State 
hereby- consents  in  all  such  claims  to  have  its  liability  determined."  (L. 
1908,  chap.  519.)  Section  264  of  the  Code  of  Civil  Procedure  as  amended 
in  1908  (chap.  519)  confers  jurisdiction  upon  the  court  over  claims  in 
tort  constituting  "  private  "  claims  against  the  State  and  grants  the  con- 
sent of  the  State  to  have  its  liability  determined  in  the  Court  of  Claims. 
Burks  et  al.  v.  State,  13  C.  C.  153. 
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The  term  ^'priyate"  as  used  in  §  264  of  the  Code  of  Civil  Ptt>cedure 
conferring  jurisdiction  upon  the  Court  of  Claims  is  used  as  the  antithesis 
of  "  public."    Burks  et  al.  v.  State,  13  C.  C.  153. 

History  of  the  statutes  preceding  the  Barge  canal  act  of  1903  relating 
to  the  appropriation  of  lands  for  canal  purposes,  the  procedure  under 
these  acts,  and  the  judicial  decisions  construing  them,  stated  at  length. 
Adirondack  Woolen  Co.  v.  State,  16  C.  C.  1. 

In  construing  statutes  it  is  the  rule,  where  there  is  an  opportunity 
for  a  difference  of  opinion  as  to  the  proper  construction,  to  adopt  that 
construction,  other  things  being  equal,  which  carries  out  some  general 
public  policy  or  serves  some  public  interest.  Following  this  rule,  it 
seems  proper  to  adopt  the  construction  that  under  the  Barge  canal  act 
title  does  not  vest  in  the  State  until  an  appraisement  has  been  made 
and  recorded  or  paid,  that  is,  until  a  judgment  has  been  entered  in  the 
Court  of  Claims,  or  paid,  or  until  the  Statute  of  Limitations  has  run, 
or  an  agreement  has  been  made  with  the  proper  officials.  This  construc- 
tion of  the  Barge  canal  act  will  not  injure  persons  to  the.  slightest 
extent  whose  property  has  been  appropriated.  They  are  guaranteed 
just  compensation  by  the  Constitution,  and  whatever  the  acts  of  the 
State,  whether  they  be  temporary  or  permanent  in  their  character,  a 
remedy  exists  in  favor  of  those  who  have  been  injured.  Adirondack 
Woolen  Co.  v.  State,  16  C.  C.  1. 

Chapter  658  of  the  Laws  of  1915,  authorising  the  Court  of  Claims  to 
hear,  audit  and  determine  the  claim  of  an  electrician  employed  by  the 
State  at  a  State  hospital  for  the  insane,  for  injuries  alleged  to  have 
been  sustained  by  him  in  the  course  of  his  employment,  by  reason  of 
being  struck  by  a  patient,  for  which  the  State  was  not  otherwise  liable, 
and  further  providing  that  said  claim,  if  found  to  be  valid,  shall  con- 
stitute a  legal  and  valid  claim  against  the  State,  is  constitutional. 

Said  act  does  not  audit  or  allow  the  claim  so  as  to  violate  section  19 
of  article  3  of  the  Constitution,  nor  does  it  give  or  loan  money  or  credit 
of  the  State  "to  or  in  aid  of  any  association,  corporation  or  private 
undertaking"  in  violation  of  section  9  of  article  8  of  the  Constitution, 
nor  does  it  appropriate  public  moneys  for  local  or  private  purposes 
within  the  meaning  of  section  20  of  article  3  of  the  Constitution.  Munro 
V  State,  16  C.  C.  (Appellate  Division)  326. 

17  C.  €.  (Court  of  Appeals) 312 

See  Consent;  Enabung  Statute:;  Jubisdiction. 

STATUTE  OP  LIMITATIONS. 

After  the  running  of  the  Statute  of  Limitations  property  owners  are 
presumed  to  have  been  compensated  for  damages  to  land  through  which 
the  canal  was  built.    Keith  v.  State,  12  C.  C.  144. 

'Morgan  and  ano.  v.  State,  12  C.  C.  38. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1901,  the  claim  is  not  tenable,  as  under  the 
Revised  Statutes  (f§  48,  52),  and  Laws  1830,  chapter  298,  and  Laws 
1866,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood  the 
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land  after  the  lapee  of  one  year  from  the  time  the  premises  were  flooded. 
Ely  V.  State,  11  C.  C.  65. 

Where  a  dam  was  constructed  in  1865  and  flash  hoards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  until  1896,  the  claim  is  not  tenable,  as  under  the  Revised  Statutes 
(M  48,  52),  and  Laws  1830,  chapter  293,  Laws  1866,  chapter  836,  the 
State  acquired  a  permanent  easement  to  flood  the  land  after  the  lapse 
of  one  year  from  the  time  the  premises  were  flooded.  Kline  v.  State,  11 
C.  G.  83. 

Where  a  dam  was  constructed  in  1865  and  flash  boards  had  been  used 
thereon  ever  since  and  no  claim  for  flooding  resulting  therefrom  was 
made  by  claimant  until  1900,  the  claim  is  not  tenable,  as  imder  the 
Revised  Statutes  ($|  48,  52),  and  Laws  1830,  chapter  293,  and  Laws 
1866,  chapter  836,  the  State  acquired  a  permanent  easement  to  flood 
the  land  after  the  lapse  of  one  year  from  the  time  that  the  premises 
were  flooded.     Smith  &,  Powell  Co.  v.  State,  11  C.  C.  87. 

A  claim  is  not  barred  by  the  constitutional  provision  "that  neither 
the  Legislature,  Canal  Board,  or  any  person  or  persons  acting  in  behalf 
of  the  State  shall  audit,  allow,  or  pay  any  claim  which,  as  between 
citizens  of  the  State,  would  be  barred  by  lapse  of  time,"  where  there  is 
no  evidence  in  the  case  from  which  to  calculate  the  Statute  of  Limita- 
tions except  the  date  of  the  expiration  of  the  contract,  which  was  within 
six  years  of  the  filing  of  the  claim.  National  Commercial  Bank  of  Albany 
v.  SUte,  13  C.  C.  239. 

Prior  to  the  Canal  Law  (L.  1894,  ch.  338)  the  permanent  appropriation 
of  land  was  complete  when  the  State  took  possession  of  the  same  and  if 
no  claim  was  made  within  a  year  after  such  appropriation  the  owner  lost 
his  interest  in  the  property  and  the  State  acquired  a  title  in  fee.  Miller 
V.  State,  15  C.  C.  266. 

On  September  27,  1900,  the  claimant,  while  in  the  employment  of  the 
State  at  the  Kings  Park  hospital,  was  outside  the  hospital  grounds 
looking  after  some  electric  wires.  Two  attendants  had  fifteen  or  twenty 
insane  inmates  at  that  place  working  on  the  public  highway.  As  claim- 
ant passed  them,  one  of  the  insane  inmates  struck  him  on  the  head 
with  a  shovel,  knocking  him  to  the  ground  and  permanently  injuring 
him.  From  the  time  he  was  injured  up  to  October  1,  1915,  he  received 
monthly  payments  from  the  State  amounting  in  all  to  $3,716.  In  May, 
1915,  the  Legislature  passed  an  act,  which  was  approved  by  the  Gov- 
ernor, (chapter  658  of  the  Laws  of  1915),  whereby  the  damage  suffered 
by  the  claimant  was  made  a  valid  and  legal  claim  against  the  State 
and  the  same  was  referred  to  the  Court  of  Claims  for  determination. 

The  Attorney-General  contended  that  this  act  of  the  Legislature  was 
unconstitutional,  because  it  revived  a  legal  claim  that  had  been  barred 
by  the  general  Statute  of  Limitations  in  violation  of  article  7,  section  6, 
of  the  Constitution.  The  Court  refused  to  uphold  this  contention  on  two 
grounds : 

1.  It  was  held  that  in  the  absence  of  the  above  statute  the  claimant 
would  have  had  no  cause  of  action  against  the  State  under  the  doctrine 
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of  the  nonliability  of  charitable  or  eleemosynary  institutions  supported 
wholly  or  in  part  by  the  State  or  by  a  municipality  for  personal  injuries 
sustained  through  the  negligence  or  misconduct  of  an  agent  or  servant 
of  the  institution;  that,  therefore,  the  claimant  had  no  cause  of  action 
against  the  State  until  the  same  was  created  by  the  said  statute,  and 
that  the  statute  was  properly  enacted  by  the  Legislature  under  the 
power  to  validate  and  provide  for  the  payment  of  claims  otherwise  not 
legally  enforcible  if  they  are  supported  by  a  moral  obligation  and 
foimded  upon  justice. 

2.  It  was  further  held  that  even  if  the  claim  could  not  be  sustained  on 
the  above  ground,  the  payments  which  the  State  has  made  to  the  claimant 
each  month  from  the  time  of  the  injury  up  to  October  1,  1915,  were  a 
recognition  of  the  State's  obligation  and  liability  to  the  claimajit,  and 
would  have  been  sufficient,  as  between  citizens  of  the  State,  to  take  the 
claim  outside  of  the  Statute  of  Limitations  and  prevent  its  being  barred 
by  lapse  of  time.     Munro  v.  (State,  16  C.  C.  149. 

Munro  v.  State,  16  C.  C.  (Appellate  Division)   326. 

17  C.  C.   (Court  of  Appeals) 312 

In  actions  on  State  contracts  to  recover  damages  on  items  not  em- 
braced within  the  final  estimate,  the  statute  of  limitations  does  not  begin 
to  run  until  the  final  estimate  is  made  and  filed. 
I.  M.  Ludington  Sons,  Inc.,  16  C.  C.  175. 

The  state  appropriated  land  for  the  barge  canal  on  November  26, 
1909.  The  claim  was  filed  on  December  4,  1915  (six  years  and  nine  days 
after  the  appropriation)  under  the  enabling  act,  chapter  640  of  the  Laws 
of  1915,  which  permitted  claims  of  this  character  to  be  filed  within  one 
year  after  the  act  took  effect.  The  state  contended  that  the  claim  was 
barred  by  the  six  year  statute  of  limitations,  and  that  the  enabling  act 
was  unconstitutional  with  respect  to  this  particular  claim  under  article 
7,  section  6  of  the  state  constitution  providing  as  follows:  "Neither  the 
legislature,  canal  board,  nor  any  person  or  persons  acting  in  behalf  of  the 
state,  shall  audit,  allow,  or  pay  any  claim  which,  as  between  citizens  of 
the  state,  would  be  barred  by  lapse  of  time."  The  Court  did  not  decide 
as  to  whether  the  six  year  statute  or  the  ten  year  statute  applied,  but 
held  that,  even  assuming  that  the  six  year  statute  applied,  the  claim  was 
not  barred. 

The  time  within  which  claims  may  be  filed  in  the  Court  of  Claims  (see 
section  264  of  the  code  of  civil  procedure)  is  merely  of  statutory  author- 
ity, and  can  be  lengthened  by  subsequent  authority  of  the  same  nature, 
provided  the  legislature  does  not  permit  the  audit  or  allowance  of  claims 
which  as  between  citizens  are  already  outlawed. 

The  limitation  imposed  by  the  constitution  (article  7,  section  6)  only 
applies  when  a  tribunal  has  been  constituted  by  the  legislature  to  hear 
and  determine  the  claim  in  controversy  and  only  commences  to  run  from 
the  time  of  the  constitution  of  such  tribunal. 

Even  when  there  is,  at  the  time  a  claim  accrues,  a  tribunal  in  existence 
to  hear  and  determine  it,  and  such  tribunal  remains  continuously  in  ex- 
istence, tlie  general  six  year  statute  of  limitations  ceases  to  run  when  a 
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special  short  statute  of  limitations  (such  as  the  two  year  statute  pre- 
scribed by  section  264  of  the  code  of  civil  procedure)  has  barred  the 
particular  claim  in  question,  and  does  not  again  begin  to  run  until  the 
bar  of  the  special  short  statute  is  removed  by  subsequent  legislation. 

Niles  V.  State,  17  C.  C 3 

Two  claims  were  filed  to  recover  damages  in  connection  with  a  barge 
canal  contract,  one  by  the  claimant  itself,  and  the  other  by  the  receiver 
of  the  claimant.  The  former  claim  was  tried  before  the  Court  of  Claims 
and  dismissed  because  it  was  premature.  The  latter  claim  was  subse- 
quently tried  before  a  Referee,  and  on  the  trial  the  state  contended  that 
the  statute  of  limitations  was  a  defense  to  all  the  claim  except  as  to 
certain  percentages  retained  by  the  state.  The  Heferee  held  that  the 
former  claim  having  been  dismissed  by  the  Court  of  Claims  as  pre- 
maturely filed,  that  adjudication  was  binding  upon  it,  and  necessarily 
meant  that  no  part  of  the  claim  had  so  accrued  as  to  warrant  an  action 
thereon ;  that  .the  claim  being  tried  before  him  was  filed  promptly  after 
the  unfinished  work  upon  the  contract,  as  subsequently  relet  by  the  state 
to  another  contractor,  had  been  completed,  and  the  entire  matter  then 
became  ready  for  determination  according  to  the  theory  and  action  of  the 
Court  of  Claims.  Upon  this  basis  it  was  obvious  that  the  claim  tried 
before  the  Referee  was  filed  in  time  and  that  the  statute  of  limitations 

had  no  application.    Olcott  v.  State,  17  C.  C 147 

Bee  PsESCKiFTioN;  Easement. 

STEVENS,  CHARLES,  v.  STATE,  13  C.  C.  111. 

STEVENS,  CHARLES,  v.  STATE,  15  C.  C.  301. 

STEVENS,  GEORGE  A.,  v.  STATE,  15  C.  C.  304. 

STIPULATION. 

The  state,  previous  to  the  trial  of  a  claim  for  the  appropriation  of  land 
in  the  Adirondack  mountains,  fixed,  by  stipulation  with  the  claimant, 
the  amount  of  wood  on  the  tract  in  question.  The  state  on  the  trial 
sought  to  be  relieved  from  this  stipulation,  but  the  Court  held  that  in  the 
absence  of  fraud  or  mistake  the  Court  could  not  grant  its  application  to 
be  relieved  from  the  stipulation  which  it  had  entered  into  after  such 
deliberation  and  after  such  a  careful  examination  as  the  evidence  disclosed 
that  it  had  made  of  this  property,  and  after  the  parties  had  acted  upon 
it  and  had  proceeded  to  trial.    Taggarts  Paper  Co.  v.  State,  17  C.  C 122 

STOCK  TRANSFERS.    See  Taxes  Ain)  Assessments. 

STONE  CRUSHER.    See  Contbact. 

STREAM.    See  Ripasian  Rights. 

SUBCONTRACTOR. 

The  claimant  entered  into  a  contract  with  the  state  for  the  improvement 
of  the  Erie  canal,  duly  completed  the  contract  and  was  paid  in  full  by  the 
state  for  its  work  under  said  contract.     A  portion  of  this  work  was  sublet 
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by  claimant  to  subcontractors,  who  claim  that  they  were  damaged  in  the 
sum  of  $21,716  in  the  performance  of  the  work  because  the  state,  as  al- 
leged, unlawfully  shortened  the  duration  of  the  closed  season  of  the  Erie 
canal.  It  appeared  uncontradicted  upon  the  trial  that  the  claimant  had 
in  no  way  responded  in  damages  to  its  subcontractors  by  reason  of  this 
claim,  and  that  the  claimant  had  suffered  no  damages  whatever  by  reason 
of  such  claim. 

The  Court  held  that  the  claimant  herein  is  not  the  real  party  in  in- 
terest, and  is  not  in  a  position  to  maintain  a  claim  for  damages  which, 
it  is  uncontradicted,  has  been  suffered,  if  at  all,  by  somebody  else,  and 
not  by  itself;  and  accordingly  dismissed  the  claim. 

Empire  Engineering  Corporation,  17  C.  C 58 

SUPERINTENDENT  OF  CANALS. 

The  State  is  liable  for  the  arbitrary  action  of  the  canal  superintendent 
in  maintaining  flash  boards  upon  a  State  dam.    Cuykendall  t.  State,  11 
C.  C.  143;  Dennis  v.  State,  11  C.  C.  143. 
See  Canal;  Officer, 

TAPT,  HENRY  N.,  ▼.  STATE,  13  C.  C.  250. 

TA66ARTS  PAPER  COMPANY  t.  STATE,  17  C.  C 122 

TAX  COMMISSIONERS,  STATE  BOARD  OF.    See  Contract;  Damage; 
Nbgugbnce;  Pessonal  Injury;  Public  Officers. 

TAXES  AND  ASSESSMENTS. 

The  remedy  against  an  erroneous  tax  or  assessment  which  is  not  void 
for  want  of  jurisdiction  is  an  appropriate  proceeding  to  review  the  tax 
or  assessment.     Flower  v.  State,  15  C.  C.  161. 

An  action  cannot  be  maintained  to  recover  an  erroneous  tax  or 
assessment  where  the  assessors  had  jurisdiction,  and  the  tax  or  assess- 
ment is  not  void  until  the  tax  or  assessment  has  been  set  aside  in  an 
appropriate  proceeding  by  the  party  commencing  the  action,  and  even 
in  such  cases  there  must  not  have  been  a  voluntary  payment  of  the  tax 
or  assessment  before  the  proceedings  were  brought.  Flower  v.  State,  15 
C.  C.  161. 

An  action  may  be  maintained  to  set  aside  an  illegal  tax  or  assessment 
and  to  recover  a  tax  or  assessment  paid  thereunder,  or,  the  tax  or  assess- 
ment having  been  set  aside,  to  recover  the  tax  or  assessment  paid,  where 
the  assessors  were  without  jurisdiction  and  the  tax  or  assessment  was 
void,  provided  the  payment  was  involuntary,  which  is  the  case  where  the 
facts  which  rendered  the  tax  or  assessment  illegal  are  outside  the  record 
and  are  unknown  to  the  person  paying  the  tax  or  assessment,  or  will  not 
necessarily  appear  in  any  proceeding  taken  by  the  purchaser  under  a  tax 
sale  for  nonpayment  of  the  assessment  to  recover  possession  of  the  land 
or  where  the  payment  is  made  through  coercion  of  law  or  of  fact.  Flower 
V.  State,  15  C.  C.  161. 

An  action  cannot  be  maintained  to  recover  an  illegal  tax  or  assess- 
ment even  where  the  assessors  were  without  jurisdiction  and  the  tax 
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or  assessment  was  void  where  the  payment  was  voluntaryi  which  is  the 
case  where  it  was  made  purely  under  a  mistake  of  law  by  the  payor  or 
where  the  illegality  is  based  upon  facts  which  appear  upon  the  face  of 
the  proceedings  which  the  person  paying  the  tax  or  assessment  had 
knowledge  of  or  is  presumed  to  have  had  knowledge  of  or  is  based  upon 
facts  outside  the  record  of  which  he  had  actual  knowledge  and  the  pay- 
ment is  without  compulsion,  duress,  fraud  or  misrepresentation  on  the 
part  of  the  payee.    Flower  v.  State,  15  C.  C.  161. 

Where  the  statute  providing  for  a  State  tax.  on  stock  transfers  which 
is  constitutional  is  amended  by  a  statute  which  is  unconstitutional  and 
which  imposes  a  higher  rate  of  taxation,  the  payment  under  the  later 
statute  in  excess  of  that  legally  authorized  without  any  protest  or  coer- 
cion is  a  mistake  of  law  and  the  payment  is  a  voluntary  one  and  the 
excess  paid  cannot  be  recovered  by  suit  without  express  legislation 
authorizing  such  a  suit.    Flower  v.  State,  15  C.  p.  161. 

Where  a  statute  imposing  a  State  tax  upon  stock  transfers  provides 
that  the  Comptroller  may  refund  the  amount  of  stamps  erroneously 
affixed  and  cancelled,  a  suit  against  the  State  can  not  be  maintained 
until  this  remedy  has  been  exhausted,  unless  expressly  authorized  by 
statute.    Flower  v.  State,  15  C.  C.  161. 

The  Liquor  Tax  Law  provides  that  the  special  deputy  commissioner 
shall  deposit  excise  moneys  in  a  bank  or  other  depository  in  a  separate 
account  in  his  official  name  entitled  "  Liquor  Tax  Moneys."  It  further 
provides  that  one-half  of  the  revenue  resulting  from  taxes,  fines  and 
penalties  imder  the  provisions  of  the  Liquor  Tax  Law  shall  be  paid  by 
the  special  deputy  commissioner  within  ten  days  from  the  receipt  thereof 
to  the  treasurer  of  the  State  of  New  Yoiic,  and  the  remaining  one-half 
to  the  town  or  city  in  which  the  traffic  was  carried  on  from  which  the 
revenues  were  received.  The  statute  further  provides  that  the  interest 
accruing  on  this  account  imtil  its  apportionment  by  the  special  deputy 
commissioner  shall  belong  to  the  State  and  that  any  interest  accumulat- 
ing after  its  apportionment  shall  belong  to  the  State  and  the  locality  in 
equal  shares. 

The  scheme  of  the  statute  seems  to  be  that  while  the  moneys  are  un- 
apportioned  the  State  shall  be  entitled  to  the  accrued  interest  on  the 
undivided  funds.  The  Excise  Commissioner  is  not  required  to  wait  ten 
days  before' the  distribution  of  the  money  but  may  distribute  it  at  any 
time  within  the  ten  days  or  may  deposit  the  moneys  in  separate  accounts. 
Where  the  deposit  is  so  made,  the  State  and  the  city  are  each  entitled  to 
the  interest  which  accumulates  on  its  account.  In  two  instances  the 
Excise  Commissioner  opened  separate  accounts  and  in  these  cases  the 
State  should  remit  the  interest  which  was  paid  to  it  by  the  bank  on  the 
accoimt  opened  in  the  name  of  the  city.  This  interest  amounts  to  the 
sum  of  $280.68  for  which  the  city  of  New  York  is  entitled  to  an  award 
with  interest  thereon  from  the  date  of  its  receipt  by  the  State. 

City  of  New  York  v.  State,  16  C.  C.  21. 

Ujwn  appeal,  the  Appellate  Division  held  that  under  section  10  and  siib- 
ddvision  17  of  section  12  of  the  Liquor  Tax  Law,  taxes,  fines  and  penalties 
collected  by  and  paid  to  the  special  deputy  commissioners  of  excise  in 
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the  city  of  New  Yoric  are  to  be  divided  equally  between  the  State  and 
city,  said  commissionerB  having  ten  days  in  which  to  divide  the  money 
and  pay  one-half  thereof  to  the  State  and  the  city.  In  the  meantime, 
the  statute  provides  that  all  such  moneys  shall  be  deposited  in  desig- 
nated banks,  and  that  all  interest  accruing  on  such  "undivided  excise 
moneys  *  *  *  and  all  interest  accruing  on  the  part  thereof  apportioned 
to  the  State  shall  belong  to  the  State  of  New  York."  The  law  regards 
that  as  done  which  ought  to  have  been  done  and  the  deputy  commis- 
sioners of  excise  by  failing  to  divide  the  moneys  imtil  after  the  expira- 
tion of  ten  days  in  violation  of  the  statute,  cannot  deprive  the  city  of 
interest  on  the  moneys  deposited.  The  most  that  the  State  can  claim  is 
interest  on  the  full  deposits  for  ten  days  after  they  were  received  by  the 
deputy  commissioners. 

City  of  New  York  v.  State,  16  C  C.  (Appellate  -Division)  315. 

See  Permanent  Appropriation. 

TAYLOR,  CHARLES  B.,  AND  ANO.,  v.  STATE,  15  C.  C.  305. 

TEMPORARY  APPROPRIATION. 

Where  the  State  took  possession  of  land  for  the  purpose  of  construct- 
ing a  feeder  but  filed  no  map  of  the  land  and  there  was  no  evidence  of  a 
permanent  appropriation,  the  possession  constitutes  a  temporary  appro- 
priation for  which  the  owner  or  tenant,  according  to  the  facts,  is  entitled 
to  the  value  of  the  use  of  the  land.    Morgan  and  ano.  v.  State,  11  C.  C.  38. 

TENANT. 

Where  a  tenant  is  in  possession  of  land,  and  continues  in  possession 
without  written  notice  of  an  appropriation  and  by  agreement  with  proper 
State  officials,  sows  his  crops  and  is  prevented  from  harvesting  them  by  a 
notice  to  vacate,  he  is  entitled  to  recover  the  value  of  such  crops.  Lynch 
V.  State,  12  C.  C.  36. 

The  State  appropriated  for  the  purposes  of  the  new  Barge  canal  the 
property  of  D.  Before  the  appropriation  D  had  leased  the  property  to 
the  claimant  B,  which  lease  was  duly  recorded  in  the  county  clerk's  ofiSce 
of  the  county  where  the  property  was  situated.  The  lease  had  five  years 
to  run  at  the  time  of  the  appropriation.  B,  the  lessee  and  claimant,  was 
in  the  possession  and  occupancy  of  the  property  when  it  was  appro- 
priated. After  the  appropriation  the  State  made  a  settlement  with  D, 
the  owner  and  lessor,  paying  him  an  agreed  sum  for  the  property.  B,  the 
lessee,  in  possession  and  occupancy  under  the  recorded  lease,  was  not 
settled  with.  Held,  that  any  settlement  under  such  conditions,  with  the 
owner,  D,  by  the  State,  could  not  affect  the  rights  of  the  claimants,  and 
that  they  were  entitled  to  recover  the  value  of  their  lease  at  the  time  of 
the  appropriation.  Baker  and  ano.  v.  State,  13  C.  C.  22.  * 
See  Landlord  and  Tenant;  Permanent  Appropriation. 

TEN  EYCK,  LOUIS,  AND  ANO.,  v.  STATE,  11  C.  C.  149. 

TITLE. 

The  statutes  preceding  the  Barge  canal  act  and  the  decisions  made 
thereunder  are  uniform  in  holding  that  the  title  did  not  vest  when  the 
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State  entered  upon  the  land  and  thereby  appropriated  it,  but  rather 
when  the  award  had  been  made  and  recorded  or  the  Statute  of  Limita- 
tions had  run  against  the  owners  of  the  property.  This  unbroken  record 
of  statutory  enactment  and  judicial  decisions  should  have  great  weight 
in  interpreting  the  Barge  canal  act  in  view  of  the  omission  from  that 
statute  of  any  express  language  prescribing  when  the  title  shall  vest  in 
the  State.    Adir<mdack  Woolen  Co.  v.  State,  16  C.  C.  1. 

The  Legislature,  of  course,  may  provide  for  the  passing  of  title  in 
advance  of  payment  if  adequate  provision  is  made  for  such  payment 
and  a  proper  tribunal  afforded  for  determining  the  compensation;  but 
the  general  rule  is  that  title  does  not  pass  until  payment  or  tender,  or 
until  the  Statute  of  Limitations  has  run.  Adirondack  Woolen  Co.  v. 
State,  16  C.  C.  1. 

The  state  on  September  2,  1914,  appropriated  certain  property  of  the 
claimants  in  New  York  city  under  the  provisions  of  chapter  746  of  the 
Laws  of  1911,  known  as  the  Barge  Canal  Terminal  Act,  for  the  purpose 
of  acquiring  a  portion  of  the  site  for  the  construction  of  a  terminal  to  be 
known  as  the  Port  of  Call,  and  in  conformity  to  the  direction  of  the  said 
Barge  Canal  Terminal  Act  as  contained  in  section  6  of  said 
act.  Thereafter,  and  on  November  22,  1916,  the  state  engineer  and  sur- 
veyor informed  the  canal  board  in  writing  that  the  state  had  never  entered 
upon  or  taken  possession  of  this  property,  and  that  no  part  or  portion  of 
it  was  ever  necessary,  or  at  the  date  of  said  communication  to  the  said 
canal  board  was  necessary,  either  for  a  Barge  canal  terminal  or  for 
terminal  purposes.  On  the  same  day  the  canal  board  repealed  and 
rescinded  the  resolution  adopted  by  said  board  approving  the  appropria- 
tion map  covering  said  property  and  discontinued,  terminated  and 
abandoned  the  measures  or  proceedings  which  had  been  instituted  or 
taken  for  the  appropriation  or  acquirement  of  title  to  the  lands,  struc- 
tures or  water  described  on  said  map.  Certified  copies  of  this  resolution 
were  duly  served  upon  the  claimants.  The  state  had  never  taken 
physical  possession  of  the  property  described  on  said  appropriation  map, 
and  has  never  interfered  with  the  physical  condition  or  characteristics 
of  said  property.  By  stipulation  between  the  parties,  the  Court  in  this 
proceeding  was  simply  asked,  to  pass  upon  the  question  as  to  whether  the 
state  had  the  legal  right  to  rescind  the  appropriation,  subject  only  to  its 
obligation  to  pay  the  claimants  the  damages,  if  any,  suffered  by  the 
claimants,  from  the  date  of  the  appropriation  to  the  date  of  the  rescission 
thereof. 

The  Court  held  that  under  the  Barge  Canal  Terminal  Act  the  canal 
board  had  the  power  to  change  the  location  of  New  York  city  terminals, 
but  that  any  damages  which  any  property  owner  had  suffered,  where  his 
property  has  been  appropriated  and  the  appropriation  subsequently 
rescinded,  because  of  such  change,  must  be  made  good  to  him  by  the 
state  upon  proper  proof. 

The  Barge  Canal  Terminal  Act  provides  that  from  the  time  of  the  serv- 
ice of  the  notice  of  appropriation  upon  the  owner  of  the  property  sought 
to  be  taken  by  the  state  "the  entry  upon  and  the  appropriation  by  the 
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state  of  the  property  ♦  ♦  •  shall  be  deemed  complete,  and  such 
notice  so  served  shall  be  conclusive  evidence^  of  such  entry  and  appro- 
priation and  of  the  quantity  and  boundary  of  the  property  appropriated.*' 
This  provision  is  the  same  as  that  contained  in  the  Barge  Canal  Act, 
and  the  Court,  following-  its  decision  in  the  claim  of  the  Adirondack 
Woolen  Co.  v.  State,  reported  in  16  C.  C.  1,  construing  the  latter  act,  held 
that  imder  the  Barge  Canal  Terminal  Act  title  to  the  property  did  not 
pass  to  the  state  upon  service  of  the  notice  of  appropriation. 

If  it  be  held  that  title  becomes  vested  in  the  state  when  the  appropria- 
tion is  made,  and  **  deemed  complete,"  then,  of  course,  the  state  cannot 
compel  its  citizens  to  take  back  the  property.  The  state  may  take  private 
property  for  public  use  but  cannot  compel  any  citizen  to  take  its  prop- 
erty for  any  purpose.  But  the  statute  was  not  passed  to  divest  a  claimant 
of  his  title,  but  was  passed  because  of  the  necessity  of  the  state  to  have 
possession,  and  that  immediately,  if  conditions  and  the  economical  progress 
of  the  work  require  it.  Clearly,  if  the  state  engineer  and  the  canal  board 
err  in  judgment,  or  the  advancing  state  of  the  science  of  handling  ma- 
terial makes  the  use  of  land,  which  has  been  appropriated,  unnecessary, 
the  state  should  and  does  have  the  right  to  rescind  its  act  of  taking 
possession  and  return  that  possession  to  the  owners,  always  leaving  to 
the  owners  the  right  to  come  into  the  Court  of  Claims  and  prove  all  their 
damages  because  of  said  taking  and  the  rescission  of  the  taking,  even 
though  such  damages  may  amount  to  100  per  cent,  or  the  full  value  of 
the  land  so  taken  and  returned.  When  the  state  engineer  and  the  canal 
board  take  a  piece  of  property  they  are  deemed  to  be  acting  for  the  benefit 
of  the  state,  and  if  it  subsequently  develops  that  the  act  is  a  mistake  in 
judgment,  or  for  any  other  reason  the  use  of  the  property  is  unnecessary 
on  the  part  of  the  state,  that  mistake  in  judgment  or  that  lack  x){  neces- 
sity should  relieve  the  state  from  becoming  the  owner  in  fee  of  lands 
which  it  does  not  need  and  does  not  want,  but  should  bind  the  state, 
as  the  beneficiary  of  the  act,  to  pay  all  damages  which  a  claimant  suffers 
because  of  the  appropriation  and  rescission. 

The  claimants  were  accordingly  remitted  to  their  action  to  recover  such 
damages,  if  any,  suffered  by  them  by  reason  of  the  act  of  the  state  in  first 
appropriating  their  property  and  then  rescinding  said  appropriation. 
Kahlen  v.  State,  17  C.  C 103 

Upon  appeal  to  the  Court  of  Appeals,  that  court  reversed  the  Court 
of  Claims  on  the  above  proposition,  and  held  that  where  the  state  has 
taken,  property  under,  and  in  conformity  with,  the  Barge  Canal  Terminal 
Act,  and  all  the  acts  required  for  the  appropriation  of  the  lands  were 
completed,  it  cannot  oppose  the  claim  for  the  property  taken  because,  over 
twenty-two  months  after  the  claim  for  compensation  was  filed,  the  canal 
board  had  passed  a  resolution  rescinding  and  canceling  the  appropriation, 
and,  hence,  the  Court  of  Claims,  affirmed  by  the  Appellate  Division,  is  in 
error  in  holding  that  the  title  of  the  property  had  not  vested  in  the  state 
at  the  time  of  its  appropriation;  that  the  canal  board  could  rescind  and 
had  rescinded  the  prior  taking,  and  that  the  claim  should  be  dismissed. 
Kahlen  v.  State  of  Xew  York,  181  App.  Div.  961,  reversed. 

17  C.  C.   (Court  of  Appeals) 318 
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Hazzard  v.  State,  15  C.  C.  260. 
Pierce  v.  State,  l5  0.  C.  260. 
Rossow  V.  State,  15  C.  C.  260. 
Miller  v.  State,  15  C.  0.  266. 

TONAWANDA  FEEDER. 

Where  the  State  constructs  a  feeder  connecting  two  distinct  water  sheds 
and  negligently  maintains  the  feeder  so  that  it  overflows  and  damages, 
the  State  is  liable  for  the  damage  which  it  negligently  occasions  but  not 
for  any  damage  produced  by  natural  causes  which  would  have  occurred 
irrespective  of  its  own  negligence.    Acer  v.  State,  11  C.  C.  72. 

Gray  v.  State,  12  C.  C.  71. 

McDonald  v.  State,  12  G.  G.  79. 

Ostrander,  J.  N.,  v.  State,  11  G.  G.  176. 

Ostrander,  Gharles,  v.  State,  11  C»  C  72. 

Zinmierman  v.  State,  12  G.  G.  88. 
See  also  Acer  v.  State,  16  G.  G.  50. 

TOWN  OP  WHITESTOWN  v.  STATE,  13  G.  G.  269. 

TRANSPORTATION. 

See  GoNTRACT;  Damage;  Highway. 

TREES. 

As  to  damages  recoverable  where  land  appropriated  wac  orchard  land, 
see  Damages. 

TRESPASS. 

The  claimant  for  some  years  prior  to  May  1,  1913,  owned  a  small 
tract  of  land  on  a  public  highway.  Her  premises  were  located  on  a  pre- 
cipitous hill  rising  abruptly  from  the  highway  at  an  angle  of  about  45 
degrees.  A  stone  retaining  wall  ran  along  the  base  of  the  hill  in  front 
of  claimant's  premises.  In  July,  1912,  the  construction  of  an  improved 
State  highway  on  the  general  site  of  the  existing  highway  began.  The 
highway  contractor,  following  the  plans  and  specifications  of  the  State, 
by  means  of  a  steam  shovel  removed  the  retaining  wall  in  front  of 
claimant's  premises  and  took  away  a  portion  of  the  hillside  back  of  it. 
The  result  was  that  about  the  end  of  April,  1913,  the  greater  portion 
of  the  hill  slid  down,  wrecking  claimant's  house  and  barn  and  ruining 
her  property. 

The  Gourt  found  as  a  fact  that  the  excavation  by  the  contractor  at  the 
base  of  the  hill  went  beyond  the  line  of  the  highway  and  intruded  within 
the  close  of  the  claimant,  and  held  that  this  constituted^ a  trespass  on 
her  premises,  and  that  for  the  proximate  consequence  of  this  direct 
trespass  the  liability  of  the  State  was  undoubted.  Konner  v.  State, 
16  G.  G.  92. 

TRIBUNAL.    See  JxmxsDioaojK ;  Statute  or  Limitations. 

TUTTLE^  ORLEY  C,  v.  STATE,  16  G.  G.  87. 
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TWENTY-THIRD  STREET  BRIDGE  (WATERVLIET).  Page. 

Where  the  alleged  defects  in  an  approach  to  a  bridge  are  produced  by 
natural  wear  and  natural  conditions  and  are  so  slight  as  not  to  constitute 
actionable  negligence,  the  claim  should  be  dismissed.  Where  the  claim- 
ant seeks  to  magnify  the  allied  defects  so  as  to  charge  the  State  with 
notice  and  take  the  claim  out  of  the  above  rule  by  showing  that  others 
had  fallen  upon  the  same  step  before  the  accident  to  claimant,  the  evi- 
dence will  not  avail  him  where  it  does  not  appear  what  the  weather 
conditions  were  at  those  times.    Taft  v.  State,  13  CO.  2dO. 

imiTED  STATES  LOAN  COMMISSIONERS. 

Where,  in  the  sale  of  certain  real  estate  belonging  to  the  State,  the 
claimant  alleged  that  he  procured  a  purchaser  for  the  land  in  pursuance 
of  an  agreement  of  brokerage  with  the  United  States  Loan  Commissioners 
of  the  county  of  New  York:  Held,  that  the  Loan  Commissioners  had  no 
right  to  make  such  contract  with  the  purchaser.  Mayer  v.  State,  11 
0.  C.  197. 

VAN  ALSTYNE,  JESSIE  M.,  v.  STATE,  11  C.  C.  157. 

VAN  AMBER,  MELVILLE  W.,  v.  STATE,  12  C.  C.  68. 

VAN  SLYKE'S  BRIDGE. 

Beeman  v.  State,  16  C.  C.  153. 

VIELE,  FRANKLIN  J.,  v.  STATE,  17  C.  C 91 

VILLAGE  OF  WHITEHALL  v.  STATE,  13  C.  C.  139. 

VOGEL,  JOHN,  V.  STATE,  11  C.  C.  151, 

WAGES. 

The  State  may  by  statute  fix  the  compensation  and  hours  of  labor  of 
its  employees.    Campbell  v.  State,  12  C.  C.  9. 

An  employee  on  a  State  scow  was  held  entitled  to  recover  for  extra 
compensation  where  his  right  thereto  had  not  been  waived  l)y  him.  Camp- 
bell V.  State,  12  C.  C.  9. 

A  locktender  who  receives  less  than  the  prevailing  rates  of  wages  pre- 
scribed by  statute  or  works  more  than  the  number  of  hours  constituting 
a  day's  work  by  statute  (L.  1870,  chap.  385;  L.  1894,  chap.  622)  is 
entitled  to  recover  the  difference  between  the  compensation  to  which  he 
was  entitled  by  the  statute  and  the  amount  which  he  actually  received. 
McCammon  v.  State,  12  C.  C.  20. 

In  1893  and  1894  the  claimant  was  a  lock-tender  on  the  Erie  canal  at 
a  monthly  salary  of  $42.50.  He  worked  twelve  hours  a  day  and  now 
claims  that  under '  chapter  385  of  the  Laws  of  1870,  being  an  act  to 
regulate  the  hours  of  labor  of  mechanics,  workmen  and  laborers  in  the 
employ  of  the  State,  he  waa  entitled  to  pay  for  overtime,  that  the 
$42.50  a  month  which  he  received  was  simply  pay  for  a  month's  work 
composed  of  days  of  eight  hours  each  instead  of  twelve  hours,  and  there- 
fore he  is  now  entitled  to  $21.25  per  month  in  addition  to  what  he  has 
already  received. 
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The  Ck>urt  upheld  the  contention  of  the  claimant  on  the  authority  of 
McCammon  v.  State  of  New  York,  12  Court  of  Claims  Reports  20, 
afSrmed  in  117  App.  Div.  P13. 

The  State  contended  that  lock-tenders  cannot  be  considered  mechanics, 
workmen  or  laborers  within  the  purview  of  the  above  statute.  The  Court, 
however,  held  that  the  word  "  workmen  "  is  sufficiently  broad  in  scope  to 
include  lock-tenders  receiving  $42.50  per  month.  Wright  v.  State,  16 
O.  C.  85. 

Upon  appeal,  the  Appellate  Division  modified  the  award  by  limiting  the 
additional  compensation  to  that  received  subsequent  to  May  10,  1894. 

The  Appellate  Division  held  that  under  chapter  385  of  the  Laws  of 
1870,  providing  that  eight  hours  shall  constitute  a  legal  day's  work, 
extra  compensation  cannot  be  demanded  in  the  absence  of  an  agreement 
therefor  previously  made  by  the  parties. 

Hence,  a  locktender  employed  by  the  State  of  New  York  who  worked 
for  a  continuous  period  of  twelve  hours  per  day  and  accepted  pay  at  the 
rate  of  forty- two  dollars  and  fifty  cents  per  month,  without  objection 
and  without  demand  or  request  that  he  be  required  not  to  work  more 
than  eight  hours  per  day,  is  not  entitled  to  compensation  for  the  four 
hours  a  day  overwork  at  the  prevailing  rate  of  wages  for  laborers  dur- 
ing said  period  in  the  vicinity,  which  was  one  dollar  and  fifty  cents  per 
day  of  eight  hours. 

But  since  the  amendment  of  said  statute  by  chapter  622  of  the  Laws 
of  1894,  providing  that  "  laborers  so  employed  shall  receive  not  less 
than  the  prevailing  rate  of  wages  in  the  respective  trades  or  callings  in 
which  such  mechanics,  workmen  and  laborers  are  employed  in  said 
locality,"  said  locktender  is  entitled  to  such  additional  compensation  for 
services  rendered  subsequent  to  the  day  when  such  amendment  became 
effective. 

Wright  V.  State,  16  C.  C.  (Appellate  Division)   331. 

Upon  appeal  to  the  Court  of  Appeals,  that  court  modified  the  judg- 
ment of  the  Appellate  Division  by  adding  interest  on  the  claim  as  allowed 
from  date  of  filing,  and,  as  so  modified,  affirmed  the  judgment,  with  costs 
to  claimant. 

17  C.  C.   (Court  of  Appeals) 308 

A  locktender  on  the  Erie  canal  is  within  the  statute  (L.  1870,  ch.  385, 
f  2,  as  amd.  by  L.  1894,  ch.  622),  relating  to  the  hours  of  labor  and  the 
compensation  of  mechanics,  workingmen  and  laborers,  and  entitled  to 
recover  compensation  for  extra  services  performed  in  excess  of  the  hours 
of  labor  specified  at  the  prevailing  rate  of  wages  in  the  locality  where  he 
was  employed,  together  with  interest  thereon  from  the  date  of  the  filing 
of  a  claim  against  the  state  therefor. 

The  compensation  of  such  locktender  having  been  fixed  by  the  statute, 
the  Superintendent  of  Public  Works  was  powerless  to  increase  or  diminish 
the  flame.  The  acceptance  by  the  employee  of  a  monthly  salary  and  a 
receipt  therefor  on  a  monthly  payroll  did  not  operate  as  a  waiver  of  a 
right  to  recover  the  additional  compensation  fixed  by  law.  Wright  v. 
State,  17  C.  C.  (Court  of  Appeals) 308 
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WAPLES,  W.  L.,  COMPANY  v.  STATE,  16  C.  C.  54.  Page. 

WATER  COURSES.    See  Ripabian  Bights. 

WEAVER,  ELLA  J.,  v.  STATE,  17  C.  C 13 

WEAVER,  GEORGE  F.,  v.  STATE,  17  C.  C 6 

WEINHEIMER,  EDWARD,  et  al.  v.  STATE,  17  C.  C 52 

WEST  MAIN  STREET  BRIDGE   (ROCHESTER). 

Where  it  appeared  that  the  claimant,  a  boy  of  eight  years  of  age  and 
upwards^  stood  deliberately  at  the  end  of  a  lift  bridge  and  placed  his  foot 
upon  the  flagstone  on  which  the  iron  girders  -would  descend  when  the 
bridge  was  lowered,  and  the  descent  of  the  bridge  when  lowered  was  not 
rapid  but  required  thirty  seconds  to  descend  eleven  feet;  that  the  descent 
would  have  attracted  the  notice  of  any  person  standing  near  it  whose 
attention  was  not  otherwise  engaged;  that  claimant  failed  to  take  that 
prudence  and  care  which  even  a  child  of  that  age  ought  to  have  done; 
that  the  descent  was  slow  enough  so  that  if  he  had  noticed  the  girder 
even  when  it  was  descending  to  the  height  of  his  head  or  shoulders  there 
was  plenty  of  time  to  have  removed  himself  from  the  place  of  danger: 
Heldy  that  claimant  was  guilty  of  contributory  negligence  and  is  not 
entitled  to  recover  for  the  injury  received  because  of  such  contributory 
negligence  on  his  part.    Bristol  v.  State,  11  C.  C.  14. 

Where  an  employee  of  the  State  in  charge  of  a  lift  bridge  over  the 
Erie  canal  gave  warning  to  claimant  intending  to  cross  the  bridge  that 
it  was  about  to  be  raised  by  giving  the  warning  signal  and  also  the 
danger  signal  by  swinging  his  lamp  and  that  notwithstanding  the  warn- 
ing the  claimant,  who  was  riding  a  bicycle,  came  upon  the  bridge,  and 
that  after  he  was  upon  said  bridge  was  again  warned  to  stay  on  as  he 
had  not  time  to  cross  before  it  would  be  raised,  but  kept  on  and  rode 
to  the  other  end  of  the  bridge  and  was  thrown  to  the  pavement  below 
and  injured:  Held,  the  employees  of  the  State  in  charge  of  the  bridge 
were  not  negligent  in  operating  the  same  and  that  claimant,  in  attempt- 
ing to  cross  the  bridge  after  the  warning  signals  had  been  given  and 
after  the  bridge  tender  had  warned  him  not  to  proceed  further,  was 
guilty  of  contributory  negligence  and  cannot  recover.  Gillette  v.  State, 
11  C.  O.  20. 

See  Bbidoes;  Personal  Injury. 

WILLARD  STATE  HOSPITAL. 

Martin  v.  State,  11  C.  C.  217. 

WHEDON,  MILFORD  D.,  v.  STATE^  16  G.  G.  33. 
WHITEHALL,  VILLAGE  OF,  v.  STATE,  13  C.  G.  139. 
WINN,  JOHN,  V.  STATE,  16  G.  C.  31. 

WHITEST© WN,  TOWN  OF,  v.  STATE,  13  G.  G.  269. 

WOOD  CREEK  (ONEIDA  COUNTY). 

Kilts  V.  State,  16  G.  G.  129. 
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WOOD  CREEK  (WASHINGTON  COUNTY).  Page. 

Butler  V.  State,  13  O.  C.  193. 
Butterfield  v..  State,  16  C.  C.  24. 
Champlain  Stone  and  Sand  Co.  v.  State,  15  C.  C.  181. 
Johnson  v.  State,  13  G.  C.  55. 
Juckett  V.  State,  13  C.  C.  88. 
Parker  v.  State,  13  C.  C.  17. 

WRIGHT,  GEORGE  S.,  v.  STATE,  16  C.  C.  85. 

16  C.  C.   (Appellate  Division)   331. 

17  C.  C.  (Court  of  Appeals) .m 

ZIMMERMAN,  FRED,  v.  STATE,  12  C.  (\  88. 


